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January 1 8 ,  1982 

Mr. 0.  James Linenberger ,  Deputy City bhnager 
C i t y  of  San Mateo 
330 West Twent ie th  Avenue 
San Mateo, C a l i f o r n i a  94403 

Dear Mr. Lincnberger :  

I n  r ega rd  t o  your l e t t e r  of December 31, 1981 wherein t h e  C i t y  of San Xateo 
ma in t a in s  t h a t  c l a s s i f i c a t i o n  of work and t h e  e s t ab l i shmen t  of s t a n d a r d s  a r e  
management r i g h t s  and not  s u b j e c t  t o  t h e  meet and con fe r  p roce s s .  The posi-  
t i o n  the  C i t y  has  t aken  on t h e  p h y s i c a l  s t a n d a r d s  and no-smoking c l a u s e  is 
c o n t r a r y  t o  t h e  Ffeyers-Hilias-Brown Act and t o  v a r i o u s  c o u r t  c a se s .  Through 
t h e  enactment of t h e  Eleyers-Eli l ias-Brow Act (Cov. Code SS3530-3510) i n  1968,  . 
t h e  C a l i f o r n i a  L e g i s l a t u r e  recognized t h e  r i g h t  of l o c a l  government employees 
t o  o rgan i ze  c o l l e c t i v e l y  and be  r ep r e sen t ed  by an  employee 0r ;an iza t ion  of 
t h e i r  own choos ing  "on a l l  m a t t e r s  of employer-ezployee r e l a - i o n s . "  (Gov. Code S3502) 

As noted i n  I n t e r n a t i o n a l  Assoc i a t i on  of F i r s q l ~ t e r s  Un ion  Local  1974 v. C i t y  
of  P l ea san ton  (1976) 56 C a l .  App. 3d 959, 967-968, t h e  s t a t e d  purpose of t h e  AcC 
is t o  improve employer-employee r e l a t i o n s  by promoting " f u l l  c o m u n i c a t i o n  be- 
tween p u b l i c  employers and t h e i r  employees": 

"Sec t ion  3503 e s t a b l i s h e s  t h e  r i g h t  of recognized  employee 
unions  d i r e c t l y  t o  r e p r e s e n t  t h e i r  members i n  'enployment 
r e l a t i o n s  w i t h  p u b l i c  agenc i e s ' .  This  r i g h t  t o  r e p r e s e n t a t i o n '  
r e aches  ' a l l  m a t t e r s  of employer-employee r e l a t i o n s , '  (Gov. 

'code, S3502; i t a l i c s  added) and enconpasses ' bu t  ( i s )  n o t  
l i m i t e d  t o  wages, hou r s ,  and o t h e r  terms and c o n d i t i o n s  of em- 
ployment' (Cov. Code, S3504) ." ( S o c i a l  '\.lorliers Jn ion , I ,oca l  535 
v .  Alaneda County Welfare Dept. 1974) 11 Cal.ed 3 S 2 ,  368 (113 
Cal.Rptr .  461. 521 P.2d 453) ( O r i ~ i n a l  i t a l i c s :  f n .  omi t t ed .  . , 

For  t h e  t e x t s  of t h e  11-M-D Act s e c t i o n s  c i t e d ,  s e e  fn .  2 ,  a n t e ) . )  
The PI->I-B Act tllus " d e f i n e s  t h e  =c of t l ic  employee's  r i g h t  
t o  union r e p r e s e n t a t i o n  i n  language t l ~ a t  is broad and generous."  
( I b i d .  ( o r i g i n a l  i t a l i c s )  .) The phrase  "wages, hou r s ,  and - 
o t h e r  t e r n s  and c o n d i t i o n s  of emp1o)menc: is  t o  b e  l i b e r a l l y  
cons t rued ,  c o n s i s t e n t  wit11 t he  ''qgn_c2i1 i n t e r n r e t a t i o n "  wliich 
has been accorde(I i t  i n  d e c i s i o n s  ( lc :~ l_ in~ vic!i :?:e f c d c r a l  l a v  from 
which i t  lias bcc11 i m p o r a t e d  i n t o  tllc :X-l.l-R , \ , s t .  (z., a t  p. 391). 
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To zch i eve  t h i s  purpose,  Sec t i on  3505 of t h e  Government Code imposes t h e  ob l i -  
g a t i o n  upon l o c a l  gtwernmental agenc ies  " t o  meet and confer  and eildeavor t o  
r e ach  agreement on wages, hours ,  and o t h e r  terms and cond i t i ons  of employment" - .  
p r i o r  t o  adopt ing  any r u l e  o r  po l i cy  r e l a t i n g  t o  those  ma t t e r s .  I n  Los Angeles 
County C i v i l  Se rv i ce  Commission v s .  Super io r  Court  (1?78) 23 Cal.  3d 55, t h e  

, Supreme Court  he ld  t h a t  t h e  Act imposes t h i s  o b l i g a t i o n  no t  only on c i t y  coun- 
c i l s  and boards  o f  supe rv i so r s ,  bu t  a l s o  on a l l  o t h e r  l o c a l  boa ids  and co rn i s -  
s i o n s  which have a u t h o r i t y  over  wages, hours ,  and o t h e r  terms and c o n d i t i o n s  o f  

- employment. I t  is  now w e l l  e s t a b l i s h e d  t h a t  when a  l o c a l  governmental  agency 
h a s  amended a r u l e  a f f e c t i n g  t h e  terms and c o n d i t i o n s - o f  employment o f  i t s  em- 
p loyees  wi thout  f i r s t  meeting and con fe r r i ng  wi th  t h e  recognized employee organ i -  
z a t i o n  u n t i l  e i t h e r  an  agreement o r  an  impasse has  been reached,  t h e  purpor ted  

. - amendment i s  void and r e l i e f  should be  g ran ted  r e s t r a i n i ~ i g  t h a t  agency from imple- 
. menting,  enforc ing ,  o r  o therwise  g iv ing  e f f e c t  t o  i t .  

C 

. I n  I n t e r n a t i o n a l  Assoc ia t ion  of F i r e  F i g h t e r s  Union, Local  1974 vs. C i t y  of P leas -  
an ton ,  sup ra ,  56 Cal. App. 3d 959, t h e  Court  of Appeal he ld  t h a t  because t h e  

, Pleasan ton  C i t y  Council  had f a i l e d  t o  meet and con fe r  i n  good f a i t h  ove r  proposed 
r u l e  changes r e l a t i v e  t o  (1) t h e  d e f i n i t i o n  of an  employee gr ievance ,  (2)  pay 
f o r  s i c k  l e ave  earned by a n  employee bu t  no t  a c t u a l l y  taken,  (3)  " educa t i ona l  
i n c e n t i v e  pay", (4 )  t h e  procedure  whereby t h e  C i ty  anxounced compe t i t i ve  examin- 
a t i o n s  f o r  employment, (5) t h e  t ime a t  which an employee s e r v i n g  an  i n i t i a l  
twelve-month proba t ionary  pe r i od  would be  e l i g i b l e  f o r  a  non-automatic "mer i t  pay 
increase" ,  and (6) t h e  r e c l a s s i f i c a t i o n  of employees hol, i ing t h e  p o s i t i o n s  of 
I I F i r e  Captain" and " F i r e  P r even t i on  Of f i c e r "  a s  "middle :-,anagementU employees of 
t h e  C i ty ,  i n j u n c t i v e  r e l i e f  should be g ran ted  en jo in ing  :he C i t y  from implementing, 
enforc ing ,  o r  o therwise  g iv ing  e f f e c t  t o  those  r u l e  c l i a n ~ e s .  

I n  Vernon F i r e  F i g h t e r s ,  Local  2312 v .  C i t y  of Vernon ( 1 3 0 )  107 Cal.App. 3d 802, . 
t h e  Court  of Appeal s t a t e d :  

The r u l e  i n  C a l i f o r n i a  is w e l l  s e t t l e d .  A c i t y ' s  m i l a t e r a l  
- change i n  a m a t t e r  w i t h i n  t h e  scope of r e p r e ~ e n t ~ ~ t i o n  i s  a  

p e r  se v i o l a t i o n  of t h e  du ty  t o  meet and c c a f e r  i n  good f a i t h .  
l t (T)he c o u r t s  have no t  been r e l u c t a n t  t o  i n t e r v c n e  'when a  
p u b l i c  agency ha s  t aken  u n i l a t e r a l  a c t i o n  1;ithcut barga in ing  
a t  a l l .  I n  such s i t u a t i o n s ,  c o u r t s  have been q u i t e  zea lous  
i n  condemning t h e  u n i l a t e r a l  a c t i o n  and i n  gra-: t ing a p p r o p r i a t e  
r e l i e f " .  ( I n t e r n a t i o n a l  Assn. of F i r e  F igh te r ;  Union v. C i t y  of 

--.- 0 
Pleasan ton ,  sup ra ,  56 Cal.  App. 3d 959, .967,  juoting Grodin,  W 
P u b l i c  Employee ----- Bargaininq i n  C a l i f o r n i a :  T! 2 )!eyers-?Iilias-Brown - 
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Act i n  t he  Cour t s  ( 1 9 7 2 )  23 Has t ings  L.J. 71:. 753-754 (he r e in -  CS 

Cn 
a f t e r  Grodin, P u b l i c  Employee  Bargaining i n  : a l iEo rn i a ) ) .  ! 
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The C a l i f o r n i a  Supreme Court  has  unequivocal ly  he ld  t:lat vacanc ies  and p rono t i cn s  
are m a t t e r s  w i t h i n  t he  scope of r e p r e s e n t a t i o n  and h m c e  mandatory s u b j e c t s  f o r  
t h e  meet and con fe r  p rocess  under t h e  ?!eyers-'lilias-T,ror;rl tlc t. See ,  F i r e  F i g h t e r s  
Union v. City of V a l l e j o  (1974) 12 Cal. 3d 608, G1S 526 P .  2d 971. 

Moreover, i t  appears  t h e  C i t y  i n t ends  t o  use pilysicx! s t anda rds  and no-smoking 
a s  a  s a f e t y  measure i n  t h e  department.  Again, tlli?. C ~ ~ l i Y o r n i a  Suprene Court  recog- 
nized t h a t  any r u l e s  o r  p r a c t i c e s  ~ E f e c t i n g  enployee s a f e t y  a r e  mandatory s u b j e c t s  
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of ba rga in ing ,  and thus  mandatory s u b j e c t s  f o r  t h e  meet and con fe r  p rocess .  
F i r e  F i g h t e r s  Union v. C i t y  of Va l l e j o ,  sup ra ,  1 2  Cal.  3d 608, 620. See  a l s o  
NLRIl v. Gulf Power Company ( 5 t h  C i r .  1967) 384 F. 2d 822.  

doubt t h a t  t h e  C i ty  is r equ i r ed  t o  meet and confe r  over  t h e  p h y s i c a l  
s t anda rds  program is  reso lved  by analagous d i s c u s s i o n s  of t h e  N a t i o n a l  Labor 

, R e l a t i o n s  Board. r n  American G i l s o n i t e  Companv (1959) 122 NLRB 1006, t h e  
, Nat iona l  Labor Re l a t i ons  Board found t h a t  an  a p t i t u d e  t e s t  was a mandatory sub- 

j e c t  of barga in ing  and t h a t  t h e  u n i l a t e r a l  implementation of a t e s t i n g  procedure  
was an u n f a i r  l abo r  p r a c t i c e .  I n  Medi Cente r ,  Mid-South H o s p i t a l  (1975) 221 -. NLRB 670, t h e  Board reviewed c a s e s  which he ld  t h a t  requirements  imposed dur ing  
t h e  term of t h e  c o l l e c t i v e  barga in ing  agreement t h a t  an  employee submit  t o  any 
k ind  of examination a f f e c t s  cond i t i ons  of employment and hence a r e  mandatory 

. 1 "  

' s u b j e c t s  o f  bargaining.  (221 NLRB a t  677) .  If employees a r e  s u b j e c t e d  " t o  a . 
- jeopardy which had n o t  p r eva i l ed  under t h e  p r e e x i s t i n g  r u l e s , "  t h e  procedure  is 

n o t  s u b j e c t  t o  u n i l a t e r a l  employer c o n t r o l  and is  a mandatory s u b j e c t  f o r  bar- 
ga in ing .  

Thus, i t  cannot s e r i o u s l y  be  contended t h a t  t h e  C i t y  is  n o t  r equ i r ed  t o  meet and 
con fe r  w i th  t h e  Union and endeavor t o  reach  agreement p r i o r  t o  t h e  implementation 
of any phys i ca l  s t anda rds  program. The program has  a d i r e c t  e f f e c t  on s a f e t y ,  and 
w i l l  undoubtedly have an  impact on employee d i s c i p l i n e ;  and a l s o  c o n s t i t u t e s  a 
jeopardy which d id  n o t  e x i s t  p r i o r  t o  t h e  program's implementation.  There is no. 
defense  f o r  your r e f u s a l  t o  meet and confer .  

. . 

I n  view of t h e  aforementioned Court  c a s e s  and NLRB d e c i s i o n s  I u rge  t h a t  t h e  C i ty  
r e f r a i n  from implementing t h e  p h y s i c a l  s t anda rds  and no-smoking c l a u s e  u n t i l  you 
have complied w i th  t h e  a p p r o p r i a t e  s t a t e  s t a t t i t e s .  I 

S i n c e r e l y  yours ,  

& [ Z / J A ~ ~  
LEO C. MIDDENDORF 
Labor Re l a t i ons  Rep re sen t a t i ve  
P a r a l e g a l  b 

LCPl/wwc 

cc: Ron ?funier,  D i s t r i c t  Vice P re s iden t  
Rich Graham, D i s t r i c t  Vice President 
llayor and C i t y  Council  


