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GLENNON: Good morning, everybody; welcome back, or welcome for the first

time, as the case may be. Before we begin our first panel on the legal aspects of the
preemptive use of force, I just want to make a little commercial announcement. The
FletcherForum of WorldAffairs is going to be putting out a special issue, with a transcription of the entire conference; I believe that it will also include the speech that,
as you know, was delivered off the record last night by Under Secretary Bolton, as
well as the Q&A that occurred afterwards at the dinner. So, if you're interested in
ordering a copy of that, you can do it at the student booth run by The Fletcher
Forum in the lobby.
This is our first panel on the subject of the legal aspects of preemptive use of
force. Before I turn things over to our panelists, I just want to say a few words by
way of background. I suppose the place to begin is, of course, the text of the United
Nations Charter. Article 2, Paragraph 4 of the Charter sets out a broad prohibition
against the use of force by states. It proscribes any threat or use of force against the
territorial integrity or political independence of any state. The Charter recognizes
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only one exception to that prohibition: for self-defense. Article 51 provides that
"Nothing in the Charter shall impair the inherent right of individual or collective
self-defense, if an armed attack occurs against a member of the United Nations."
Note that Article 51 makes no reference to an imminent attack. The Security
Council is permitted to use force in response to a threat to the peace, under Article
39, but the text of the Charter does not extend that authority to respond to threats
to individual states.
As everyone knows, these few provisions in the Charter raise lots of questions.
First, are the words of the Charter to be taken literally? Are states required to endure
an actual armed attack before using armed force? If they're not, how has the meaning of the Charter come to change, since these provisions have never been formally
amended? Did the Charter, from the outset, permit the use of force to forestall an
imminent or more distant armed attack?
Secretary of State Powell, as we mentioned last night, has indicated that the
contemplated use of force to stop an attack has been American policy for some
time. If that's true, has that policy been consistent with the UN Charter? Does the
Charter's reference to an inherent right of self-defense suggest that the Charter is
the wrong place to look for these answers? Should we be looking to customary
international law [instead]?
In any event, why should it be permissible to use force only in response to
an imminent attack? How can we know whether an attack by a group such as alQaeda is imminent? If we know that a group like al-Qaeda has the capability and
intention to launch an attack, why should the law require that a potential victim
state wait until the attack is imminent? On the other hand, if the law were interpreted to permit the use of force when an attack is not imminent, would that
undercut the stability of the international system?
At a more fundamental level, are these really questions to which international
law provides answers? Are the Charter rules governing use of force outdated? Are
they still law? Is there any customary international law governing use of force today?
These are some of the questions that the eminent legal authorities on our
panel today will be addressing over the next hour. We're honored to have with us
three of the leading experts on this issue. Gilles Andr~ani is the head of the Policy
Planning Staff at the French Foreign Ministry and has come from Paris to be with
us. Jack Goldsmith is just about to take up his duties as Professor of Law at the
Harvard Law School. Sean Murphy is Professor of Law at the George Washington
University Law School. I won't take the time to read their three bios, which are in
the handout that we've distributed with the program. But I do want to extend, once
again, a warm welcome to each of our distinguished guests and thank them again
for taking time out of very busy schedules to be with us today.
Each of them will speak for approximately 15 minutes; then, we'll open it up
to the audience for questions. Let's begin with Mr. Andrani.
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GILLES ANDREANI
Thank you very much, Mr. Chairman,
and thank you very much to you personally, and to The Fletcher School for
inviting me to this fascinating day on
preemption, which I think is a topical
issue and one on which we must reflect
very carefully. I must say I first hesitated
to accept your invitation-not to come
over here, but to speak on this very
panel, because my legal credentials are
limited. It's only having thought through
the issue and having decided that law
was not going to be of much help in this
debate, that I thought I might, after all,
play a part in this discussion.
It's not that I want to demean the
whole of international law. We saw an example yesterday in the presidential debates
with the debate on preemption. There wasn't much of an actual discussion on preemption, and both sides seemed to agree, pretty much, that this was and should
remain part of American foreign policy options. But I think the debate has gone
way off beyond the realm of legal discussion and the property of international law.
I think this debate is essentially of strategic and political character, and that it will
be quite some time before it settles to proportions that are manageable from a legal
standpoint, and that's what I'm going to try and argue.
First, I will try to make a brief summary of what I believe the current state
of international law is about the preemptive use of force. Then I will move on to
discuss, in this context, the legal dimensions which are relevant to both the
National Security Strategy of 2002 and to the Iraq War. Then, I will conclude with
a few prescriptions as to how the debate should be framed, or could be framed, in
the future.
As for the current state of the art-I think the most relevant concept which
one may use is probably that of anticipatory self-defense. I think it is clearer than
that of preemption. It speaks more to the problem at hand, and it has a longstanding existence in international law, which predates the UN Charter.
It reflects a human and strategic reality that is true both to internal criminal
law and to international affairs: that the aggressor is not necessarily he who shoots
first. There are many instances under which it is conceivable that you might be
forced to resort to force in the face of an imminent threat without being the aggressor, whereas the other party is clearly the aggressor.
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The body of cases and opinion on this issue which can be supported in legal
terms actually is not that wide. Everybody refers to the same pieces of evidence, so
I won't bother you with that. These include the Caroline Case of 1847, and so on.
There aren't, to my knowledge, decisions of the International Court of Justice that
address the issue. So we are pretty much restrained to drawing on custom and to a
mix of opinion and guidelines drawn both from internal and international law. I
think that even without being a trained lawyer, you can try to break down the criteria which make it legal to use force in anticipation of an imminent threat to four.
One: You need to be confronted with an actual threat, as opposed to conjectural or hypothetical threats. Two: The threat must be imminent, and drawing
from Daniel Webster's famous sentence in the Caroline case, "It must be instant,
overwhelming, leaving no room for deliberation." Furthermore, it must satisfy two
criteria which generally apply to self-defense: necessity and proportionality. I think
that's the bare minimum around which you can build a case that you have a right
to use force in anticipation.
I said there was no body of legal opinion sustained in court that supports the
case for anticipatory self-defense. Actually, there is one such case, I believe. It involved
the military tribunal for the Far East, which deemed the Japanese to be aggressors even
as the Dutch had declared war on the Japanese, before an impending Japanese attack
on the 8th of December, 1941.
The key question, however, which the Chairman posed, is the effect of
Article 51 of the UN Charter on this customary right of anticipatory self-defense.
There, you have two series of legal opinions: first, those who would sustain
that the precise wording, "if an armed attack occurs," taken literally, is meant to, if
not obliterate, at least very significantly restrict the customary right of anticipatory
self-defense. Others, however, would insist on the "inherent" (or in the French
wording of the article, naturel,i.e."natural") wording which qualifies the right of
self-defense as recognizing that the said right predates the Charter, and the Charter
had no intention of restricting. And indeed, the Charter does not hinder that right
in substance. It qualifies it, i.e. it creates an obligation to report to the Council if
one uses Article 51 and restricts the ability to fully exercise one's right of self-defense
to the period until the Council has taken action in the face of an attack.
The intention of the authors of the Charter, however, went further: they
sought to define the right of self-defense so that it should not serve as an excuse for
aggression, as it had during the Second World War in particular.
There is a famous saying by Clemenceau: "He who wants to attack another
country always acts in self-defense." That was, of course, confirmed during the
Second World War with both Germany and the Soviet Union making the case that
they had attacked Poland in self-defense. There also was a Japanese argument that
the slow death of the embargo warranted Japanese action in the face of U.S. aggression. The authors of the Charter were well aware of that, especially the Americans.
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just as a matter of historical curiosity, the first draft of Article 51 tabled by the U.S.
delegation read as follows: "Nothing in the Charter shall interfere with the right of
immediate self-defense by a nation or group of nations, in cases where the Security
Council had not decided to take action and an armed attack had actually been
launched on a state." This is pretty restrictive.
I don't believe this extreme view made its way through the text of the
Charter, though. The present term "occurs," rather than "has occurred," leaves
room for anticipatory self-defense in the UN Charter, and I think most French legal
experts would concur with this opinion. Just as the present tense can grammatically
designate the immediate future, the Charter merely says that in the case of an armed
attack, you have an inherent right of self- defense, and does not positively state that
you have to wait after the attack has occurred to take action.
To sum up, I think the French doctrine, and me, personally, would rather go
for the opinion that the Charter has not obliterated the right of anticipatory selfdefense, that it still exists. That's more or less where we are as far as positive international law is concerned. But of course this is only partly relevant to our debate
because our debate would not have taken place without September 11. It has
prompted a consensus requirement in this country, and throughout the world, that
we do everything so that September 11 not be repeated. It's a legitimate and filly
shared concern, and under these circumstances, naturally, consideration has been
given again to the issue of preemption to avoid the repetition of such attacks. I would
rather, with the parlance I have used so far, continue to refer to preemption as anticipatory self-defense.
This debate has been mainly driven by the United States, where essentially
two episodes followed in close succession. The first was the National Security
Strategy of September 2002, and the second was the Iraq war itself. Let me briefly
talk to these two issues.
The National Security Strategy alludes to the doctrine of anticipatory selfdefense in the following terms: "For centuries, international law recognized that
nations need not suffer an attack before they can lawfully take action to defense
themselves against forces that present an imminent danger of attack. Legal scholars
and international juries often condition the legitimacy of preemption on the existence of an imminent threat, most often visible mobilization of armies, navies, and
air forces preparing to attack. We must adapt the concept of imminent threat to the
capabilities and objectives of today's adversaries."
Personally, I'm not enough of a lawyer to say if the characterization of the doctrine is correct in the document. But it seems close to being a fair description of anticipatory self-defense. The question is relevant and everybody would wish to answer it:
how do you adapt that to the threats of today, and especially the mass terrorist threats
with which we are all concerned? I think as an avenue for reflection, as a field for international cooperation, anticipatory self-defense is a pretty valid subject.
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The problem is that then the security strategy moves on to say something
which I believe to be fundamentally different. I quote: "The United States has long
maintained the option of preemptive actions to counter a sufficient threat to our
national security. The greater the threat, the greater is the risk of inaction and the
more compelling the case for taking anticipatory action to defend ourselves, even if
uncertainty remains as to the time and place of the enemy's attack. To forestall or
prevent such hostile acts by our adversaries, the United States will if necessary attack
preemptively." This is the gist, the core of the so-called doctrine of preemptive war
developed by the Bush administration.
There are two pieces missing here, if you compare it with the paragraph above.
The first is the imminent character, or, even, any proper timeframe as to when the
attack will occur. That has vanished from the text. Second, the way it is depicted, the
option of preemptive actions to counter a sufficient threat to one's national security is
very, very different in purpose from the characterization of the anticipatory selfdefense. It is essentially a claim for freedom of strategic action to uphold American
security objectives. It may be true that it has always been the case in practice, but I
think in this paragraph you leave the legal field. You are entering into a field where,
rightly or wrongly, the American government claims that it needs to broaden its
strategic options in the face of the new threats which manifested themselves on
September 11, to a degree which, in my mind, bears then little relation to the original subject of the discussion: preemptive action, meaning anticipatory self-defense.
There you are quietly going into the field, not of preemptive, but of preventive action, of something not related to an imminent or time-defined threat which
is coming at you. It has to do with shaping your security environment in a way in
which you deem satisfactory, in the face of emerging new threats.
Something of that kind can be said about Iraq. Now there were two streams
of legal arguments as to the propriety of American actions in Iraq. One, of which I
won't talk, is the need to implement relevant UN Security Council resolutions pertaining to the disarmament of Iraq. This is the only series of arguments which
appears in the most formal legal documents which is of relevance to the issue, which
is the letter sent by the American representative to the United Nations, pursuant to
Article 51, after the beginning of the Iraqi campaign. It justifies U.S. military action
in the face of past UN resolutions mandating disarmament and other obligations
with which the Iraqi government had failed to comply. Nowhere does it speak of
self-defense or mention Article 51.
There was an additional line of reasoning, however, which had Iraq firmly
embedded into the National Security Strategy and the concept of preemptive
action. This is to be found in another document, which is the joint resolution
authorizing the use of force against Iraq, on October 18, 2002. I quote: "Whereas
Iraq has demonstrated capability and willingness to use weapons of mass destruction, the risk that the current Iraqi regime will either employ those weapons to
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launch a surprise attack against the United States or its armed forces, or provide
them to international terrorists who would do so, and the extreme magnitude of
harm that would result to the United States and its citizens from such an attack,
combine to justify action by the United States to defend itself"
This paragraph encapsulates the arguments behind the notion that the
United States acted in Iraq as part of an anticipatory, or preventive, or preemptive
extension of the concept of self-defense. When the President then reported to
Congress, after the start of U.S. operations in Iraq, he quoted not only the need for
Iraq to comply with past UN resolutions, but also alluded to the need for the
United States to defend itself in face of the Iraqi threat, pursuant more or less to
this paragraph.
Once again, this takes us very far from preemptive action or anticipatory selfdefense. It takes us squarely into preventive attack, which is a totally different realm.
There, the extension of self-defense is such that I believe it's impossible to relate it
to the current provisions of international law which govern self-defense and anticipatory self-defense, and I don't believe legal arguments are going to be of much use
in this context.
So what should we do now? Are legal arguments to be discarded in this
debate? Are we at an impasse? Yes and no. I think we should perhaps think in two
directions. First, prevention, and preventive action, is in itself a perfectly respectable
way of defending one's interest. There is nothing wrong with prevention, and actually there are many avenues of preventive action that have been opened following
September 11; they have been collectively opened, with the support of the Security
Council, and their results have probably been underestimated or underreported in
this country. Let me quote a few of them.
In passing, let me also remark that I don't believe that the Security Council
would take any self-inflicted limitation as to the timeframe of its actions. Nothing
would prevent the Security Council, which is essentially a political body, to take
collectively preventive military action against states, under circumstances in which
it deemed them to be a threat to peace and security. I think no legal argument can
stand in the way of preventive action authorized by the Council, as part of its mandate to maintain peace and security.
The first example of action thus taken by the Council after 9/11, a key issue
in the fight against terrorism, is the matter of depriving terrorist groups of safe
havens, sanctuaries, territorial bases. There the Security Council, especially in
Resolution 1373, under an emerging lawmaking capacity, has developed a series of
provisions that come very close to making any direct help or the provision of safe
haven to terrorists, a valid basis for individual or collective action in self-defense , as
occurred in Afghanistan, or at the very least an illegal activity warranting collective
action by the Security Council.
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After all, when you speak about anticipatory self-defense, and especially
when you speak of the National Security Strategy doctrine of preemptive action,
you don't speak of terrorists in hiding in countries friendly to the United States. You
speak essentially of the convergence of the threats posed by WMD, terrorist groups,
and states complicit to terrorists. If you remove that last element and you have terrorists on the run in countries essentially allied to the United States, the need to
exercise preemption as understood in the doctrine significantly diminishes.
The second example of such collective action taken in a preventive mode
was-I won't insist on it because it was talked about yesterday by Under Secretary
Bolton-the PSI, the Proliferation Security Initiative. It seems typical of a type of
activity where you come close to using preemptive or preventive force, but in a collective, concerted way. So far, this hasn't harmed the fundamental provisions of
international law as to the freedom of the seas and the inadmissibility of resorting
to force. So that's a first avenue of reflection, and it's far from being exhausted.
A second avenue for reflection is that we should really try and sort out what
I take to be an American debate which amounts to a requirement by the United
States of increased freedom of maneuver and strategic leeway in the post-September
11 world, from the attempt to devise legal instruments and doctrines which would
squarely accommodate the said requirement. I think the former to be a perfectly
legitimate and important discussion which I hope the Americans will undertake
more with their allies and less among themselves, if I may put it that way. But I
think the latter to be extremely dangerous.
That the U.S., here and now, should devise a legal doctrine which accommodated these requirements, would open enormous loopholes into the prohibition
of the use of force, which remains an essential pillar of the existing international
order. It would be a counterproductive and possibly a self-destructive move. At the
very least, we should only undertake the latter, i.e. amending or qualifying the provisions of international law pertaining to self-defense and the use of force, only
when we have a firm and reasonable view of what the former, i.e. our real security
case for anticipatory action in the post 9/11 world, means.
GLENNON: Thank you very much. Our next speaker is Professor Jack
Goldsmith.
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GOLDSMITH

Thank you, Michael; thanks to The
Fletcher School for inviting me, and for
gathering such an extraordinary group
of people to talk about the preemption
doctrine. The Bush preemption doctrine as announced in the National
Security Strategy of 2002 has essentially
two elements. The first is that an imminent threat of attack rather than actual
armed attack suffices for the use of force
in self-defense. The second is that
"imminence" must be adapted to the
modern threats posed by weapons of
mass destruction and terrorists.
As Senator Kerry said last night,
and as President Bush agreed, anticipatory self-defense is not a new doctrine.
It's not a new doctrine for the United States, and it's not a new doctrine in international law. It's not even a new doctrine in international law since 1945. But these
statements are true only of the first prong of the Bush preemption doctrine, namely
that imminence rather than an actual armed attack suffices for the use of selfdefense. The second prong of the Bush preemption doctrine, which reads imminence to be something more than temporality, and to include the nature of the
threat, the likelihood of detection and the like-is a new step forward in international law.
Okay, so how do we think about this doctrine in the legal framework of the
UN Charter? It seems to me that-simplifying a great deal-there are three lenses
through which we can think about the legality of preemption as defined by the
Bush Doctrine. The first I'll call the literal approach to the UN Charter. In this
view, the Charter quite clearly prohibits the use of force unless one of two circumstances is attached: the Security Council, under Chapter 7, authorizes the use of
force; or the nation acts in self-defense, pursuant to Article 51. Article 51, in turn,
is pretty clear. It says that nothing in the Charter shall impair the inherent right of
self-defense if an armed attack occurs. And it's pretty clear from the drafting history
of the UN Charter that this was meant to prohibit anticipatory self-defense.
So that's the end of the argument on a technical reading of the UN Charter.
It's simply illegal under international law for a state to use force against another state
in the absence of a Security Council authorization, unless it first suffers an actual
armed attack. This view implies that a nation would have to suffer a nuclear first
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strike before it could respond; that it has to wait for the weapons of mass destruction to go off in its country before it could respond.
The second interpretation is more pragmatic. It begins from an idea embodied in a 1914 quote from Elihu Root-a former Secretary of State-who said:
"Every state has the right to protect itself by preventing a condition of affairs in
which it will be too late to protect itself." In this view, a nation doesn't have to wait
until it's too late to protect itself. This is the insight that leads people to think that
Article 51, especially in a world of weapons of mass destruction, cannot and should
not be interpreted literally.
So what's the legal argument for this pragmatic intuition? It starts with
Article 5 1's use of the term "inherent." Article 51 says: "Nothing in the charter shall
prohibit a state from exercising the inherent right of self-defense." It then defines
"self-defense" in the way I mentioned before. People who take this view say that the
term "inherent" was meant to confirm that there was a preexistent, fundamental
right of every state to protect itself in self-defense, and that this pre-UN Charter
notion from customary international law persists. This argument gets to the first
prong of the Bush doctrine that anticipatory self-defense under some circumstances
is consistent with the UN Charter.
To those unfamiliar with legal interpretations of the UN Charter, this argument may seem to be a sophistry or a stretch, and perhaps it is, but it's certainly no
more sophistic or stretched than lots of other interpretations of the UN Charter.
The Charter is a document that is really as much of a political instrument as a legal
instrument, and it has been interpreted for fundamental purposes and changed circumstances in many contexts other than Article 51. So it's not an unusual type of
argument to make.
But what about the second prong of the Bush Doctrine? Here, another move
is necessary, and this move involves taking Daniel Webster's traditional formulation
of an imminent threat and figuring out what "imminent" means. The concept that
immediately comes to mind with imminence is temporality. These are the terms in
which Webster was speaking; "imminence" means that the threat is immediate,
with no time for deliberation, and only time to react. That is the primary meaning
of "imminence." But there is, it is argued, another meaning of "imminence," which
has to take into account not just the temporal element but the nature of the threat.
This is the second part of the Bush doctrine, and this is, I think, new.
What is going on here is an attempt to try to develop customary international law in a way that responds more realistically to the threats of the postSeptember 11 world. The idea is that "imminence" means more than just how close
in time the threat is; it also means you have to take into account the gravity of the
threat. Is it a nuclear weapon or is it troops marching across the border? One thing
is to see ships coming across the ocean; that gives you time to respond. It's another
thing to try to detect a nuclear weapon in a suitcase.
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The idea here is to give this customary international law concept of imminence a new meaning in the changed circumstances of a world of weapons of
mass destruction. This, again, is not an atypical form of argument for international lawyers to make. Customary international law develops to react to
changed circumstances; that is its nature. The Bush Doctrine can thus be seen
as an attempt to develop new customary international law in the face of new circumstances.
Now, this new doctrine raises scores of difficult questions, some of which
were alluded to a moment ago. What type of evidence do you need to have to determine whether the threat is sufficiently grave, what your possibilities of detection
are, and what the likelihood of the weapons being used is? What steps prior to the
use of force must a state go through before using force in anticipatory self-defense?
How do you measure or determine the gravity of the threat? And finally, who
decides? Is it just auto-interpretation, where each state gets to decide for itself. Must
there be a sufficient number of states that agree with the interpretation? Something
short of the UN Security Council is perhaps enough, but maybe you need more
than just one state deciding for itself
All of these questions are up for grabs. None of them has answers that are
easy to give in a context-free way, and I don't think any of the answers reduce to
what I would call legal rules.
We've now talked about the literal and the pragmatic approaches to these
legal issues; this brings me to the third approach, which is the realist approach. On
this view, legal rules don't matter much, and we shouldn't be focusing on law.
Most of the debate among lawyers is going to take place either between interpretation one and interpretation two, between the literal interpretation of Article
51 and a more pragmatic interpretation of Article 51. But, in terms of action, in
terms of what happens on the ground, it seems to me that a different calculus altogether will take place. That different calculus is the realist approach to these legal
issues. The idea here is that states do not decide to invade, or not invade, another
country in anticipatory self-defense because of the existence or force of legal rules.
They do so based on a political cost-benefit analysis.
Obviously, there is an enormous array of costs that we can imagine, and the
three panels later today will be talking about those costs. These include cost to your
own military, cost in terms of monetary expenditure, cost in terms of relations with
allies, and cost in terms of other strategic goals. There's a whole slew of costs that
any state engaging in anticipatory self-defense has to consider, in addition to the
benefits it purports to gain from the anticipatory self-defense. On the realist view,
it's this political cost-benefit calculus (and the calculus can be as rich and as complicated as you want to make it), not legal norms, that determines state behavior
with regards to anticipatory self-defense.
I want to give you a briefcase study to try to convince you that this approach
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explains how interventions actually operate. I want to compare the Kosovo intervention of 1999 and the Iraq intervention of 2003. These cases usually aren't considered together because Kosovo is characterized as humanitarian intervention,
whereas Iraq is characterized as preemption. But those characterizations are very
misleading.
In some sense, both were about humanitarian intervention and both about
preemption. In particular, if one looks at the justifications that states gave for intervening in Kosovo, it was preemptive self-defense, or at least preemption. They were
worried not only about the human rights problems on the ground, but also about
ethnic conflict spilling over from the former Yugoslavia into Macedonia, Greece,
and other countries of Central Europe, and what the consequences of that would
be for the European Union project and, more generally, peace in Central Europe.
This was a central, public justification for the use of force in Kosovo. So Kosovo is,
I think, properly characterized as a case of preemption as much as one of humanitarian intervention.
The problem is that Kosovo is a much harder case to justify under the UN
Charter than the invasion of Iraq! Whatever you think of the invasion of Iraq, there
is at least a plausible justification that it was authorized by the UN Security Council
in virtue of Resolution 678 and 687, and by the practice in the 1990s that viewed
those resolutions as being retriggered by Iraqi breaches of Resolution 687. There's
a debate about that argument, but it was an argument that many European nations
accepted in the 1990s. It's an argument that they came to reject in the early 2000s,
but it's a plausible legal argument. It's a much more plausible legal argument than
the ones supporting invasion of Kosovo, where there was no armed attack, and no
plausible Security Council authorization.
So Kosovo is an example of preemption that is much harder to justify than
the invasion of Iraq, and yet it had much more support. Why did it have much
more support from Europe? Why did the European nations support Kosovo and
not Iraq? The difference is not law. If anything, the Kosovo preemption was much
harder to justify legally. The difference was simply that the strategic cost-benefit calculus was different, and that the European states that were very concerned about
breaching international law in 2003 were much less concerned about a more serious breach of international law in 1999.
The point here is simply to get you to think that maybe international law is
not doing as much work in this context as it might seem to be doing. Because if it
really were doing work, if the norms of the Charter were really doing work, then
the preemption in 2003 would have been viewed as less problematic than the preemption of 1999, purely in legal terms.
So what are the implications of taking the realist approach? There are three, I
think. The first is that while the rhetoric of this debate will focus on the literal versus
the pragmatic interpretations of the Charter, actions will be determined by politics.
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The second implication is that we can worry less than many people do about
the possibility of abuse under the Bush Doctrine. Many people believe that once
you permit legal norms to allow states to engage in self-assessment of anticipatory
self-defense, once that norm is out there, then states will use it to their advantage
and we will have more cross-border conflict. If the realist perspective is right, however, there's little need to worry about the danger of abuse because the legal norms
are not in fact doing the work, and the cross-border use of anticipatory self-defense
will in fact be decided by the political situation alone.
The third implication is that this panel is the least important of today's panels
[laughter], and that what really matters are the strategic environment, politics and
diplomacy, and the military and operational aspects of preemption. So if you really
want to know what's going on, I would stick around for the next three panels.
GLENNON:

Jack, thank you very much. Sean?
SEAN MURPHY

Well, I don't know if I should really
carry on the legal discussion, if
Jack is right that we lawyers are
unnecessary!
I did not coordinate my
thoughts with Jack, but I think that
you will find that much of what I
have to say builds upon Jack's presentation. I think it may help for us
to ask and attempt to answer three
basic questions. First, when it
comes to preemptive self-defense,
why care about what the lawyers
say? Second, what do lawyers think
about preemptive self-defense?
Third, can lawyers do a better job in
addressing this topic?
Let's start with the first question: why care about what lawyers have to say on
preemptive self-defense, particularly in light of the way Jack concluded? It's my view
that, when it comes down to it, lawyers are basically being trained to help predict how
society will react to a given course of action. That is, when a lawyer says that a proposed
action is unlawful, what the lawyer is really saying is that, in the past, society has
decided that such an action is wrongful or unlawful, and therefore, faced with the same
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action today, society will likely again regard such an action as wrongful or unlawful.
A policymaker who is considering a particular course of action-in this case,
an act of preemptive self-defense-wants to know if the act will be regarded by society as unlawful because it helps that policymaker predict certain things. The policymaker wants to know what the general attitude will be among other policymakers
within his or her own government. She wants to know what will be the attitude of
policymakers in the legislative branch; in our case, the Congress. What will be the
reaction of the public at large? What will be the reaction of foreign governments?
A policymaker interested in undertaking preemptive self-defense cares quite
a bit about those attitudes. Those attitudes are conditioned, in large part, by a sense
of what in the past we have all agreed upon constitutes permissible conduct and
what we believe is impermissible conduct. Why do those attitudes matter? Well, I
think the whole intervention in Iraq in 2003 demonstrates that there can be
tremendous costs to a policymaker who embarks on a course of action that is
regarded as impermissible in various quarters. Those costs can be military, economic, and certainly political in nature.
For example, when the United States was unable to convince the Security
Council to provide additional authorization for the 2003 intervention in Iraq, the
reaction of the Turkish Parliament appears to have been that the lack of such authorization precluded allowing U.S. ground forces to transit through Turkey. That
denial of transit immediately created problems for the United States, particularly
for opening up a northern front in Iraq. In the early part of the war, the lack of a
strong northern front had a significant effect on the ability of the United States to
advance from the south. There are many different ways of reading Turkish politics
at the time, but certainly the rhetoric was one where parliamentary members were
saying that it mattered a great deal to them that there was no sound legal basis for
going forward.
Lawyers are trained at predicting such reactions because, at the heart of it,
lawyers fixate on societal attitudes that were codified previously in treaties, statutes,
or other sources of law. Lawyers are trained to interpret prior factual incidents that
seem similar to the course of action the policymaker now wants to undertake, and
charting whether there is some evolving change in societal attitudes about treaties
or statutes that are in existence. Lawyers are fairly clever at analytically trying to fill
in the gaps, where there are gaps, with respect to particular courses of action.
That is why I think the lawyers' role in all of this is relevant, helpful, and significant. The role does not mean that any given policymaker, told by her lawyer that
something will likely be viewed as unlawful, is therefore going to refrain from
acting. It is entirely the case that policymakers at times will pursue a course of
action even after being advised that the action will be viewed as a violation of international law. Nevertheless, the policy-maker will be interested in the advice and
aware that costs may be incurred by ignoring it.
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Now to the second question: what do international lawyers think about
preemptive self-defense? Much of this ground has already been covered by prior
speakers, so I'll be fairly brief. In general, there are four different schools of
thought.
First, the strict constructionist school looks at Article 51 of the U.N. Charter
and finds that there must be an "armed attack" prior to a state responding in selfdefense. Consequently, for the strict constructionist school, preemptive self-defense
is unlawful. The strict constructionist school is declining in influence. There are
scholars such as Ian Brownlie and Louis Henkin who remain faithful to this position. Yet it is harder and harder to sustain the position because there have now been
numerous occasions where there is an acceptance that a state may deploy force
without having first been exposed to an "armed attack," whether for the purpose of
rescuing nationals or dealing with a humanitarian crisis. My own view is that the
very expansive attitude the Security Council has taken in identifying "threats to the
peace" over the past 15 years has had a collateral influence on states in seeing that
threats do not just arise from trans-boundary armed attacks. Although the Security
Council is operating in the context of actions by the Security Council under
Chapter VII of the U.N. Charter, I do think there is a spillover effect in the way we
think about the actions of states under Article 51.
The second school of thought accepts the concept of "anticipatory selfdefense," meaning defense not just against a preceding "armed attack," but also
against an "imminent armed attack." If you were to conduct a poll of lawyers
(meaning lawyers in governments as well as academics), I think you would find that
most people adhere to this second school of thought. This school sees anticipatory
self-defense as permissible under the UN Charter whether the analysis looks backwards to the inherent right of self-defense prior to 1945 or looks to the period of
1945 to the present, including incidents such as the 1962 U.S.-led "quarantine" of
Cuba, where states used force before an armed attack has actually occurred.
The third school of thought finds that self-defense may be invoked not just
when a threat is imminent, but also when the threat is predicted to materialize at
some point in the future. This form of self-defense is what we mean when we speak
of "preemptive self-defense." Adherents to this school of thought would say, as I
understood Jack just to say, "Look, we're in a new world, involving the proliferation
of weapons of mass destruction and the rise of non-state actors capable of projecting violence across the world, and hence we need to have a more robust understanding of what is allowed as a matter of anticipatory self-defense. We need a
broader doctrine." In this school, there are some academics and some government
lawyers, but acceptance of the concept of preemptive self-defense is not yet widespread. Indeed, there is a lot of concern about the concept, including uncertainty
as to what it really means and what kind of slippery slope we may have embarked
on if we go down such a road.
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The fourth school of thought is that preemptive self-defense is permissible
because there are not really any legal norms relevant to this topic. While there
continues to be rhetorical allegiance to Articles 2(4) and 51 of the UN Charter,
this school asserts that there is so much state practice deviating from those articles that a candid assessment leads to a conclusion that states are really just doing
whatever they want. For this school, it is not meaningful to talk about this topic
in legal terms. I actually do not think that there is strong adherence to this school,
either among government lawyers or academics, but it is certainly a school of
thought that exists.
I have my own views about which school has the best argument, but rather
than take the time to sort through the strengths and weaknesses of the four schools,
I will instead press on to my third question: can lawyers do a better job in addressing this topic? For a policymaker, it is not so helpful to say that there are these different schools of thought; it would be better to sort out as best we can which school
has the better claim. To do so, I think should start by recognizing that much of the
fracturing within the legal community, and among states as well, stems from a lack
of rigor in analyzing state practice that relates to preemptive self-defense, particularly
practice since 1945. In my view, too often lawyers are simply stating preconceived
positions based on a very cursory and very unbalanced review of state practice, which
is not at all helpful to policymakers or the global community at large. Thus, Under
Secretary Bolton last night ran through a very quick review of state practice, starting
with the Caroline incident from the mid-i 800s and on up to the present, including
along the way a quote from Franklin Roosevelt. Now, in a short talk like that, one
cannot engage in a robust critique of state practice, and it would be unfair to expect
as much. But that kind of analysis is about all that we're getting from even seasoned
analysts, whether they be in the U.S. government or academia. In my view, we are
not seeing the kind of careful and detailed discussion that must occur to develop
better consensus. Let me suggest some examples of where I think lawyers are falling
down in their analyses.
One issue is the problem of the paucity of state practice. If you look at legal
analyses on this topic, you will see references to things like the 1962 U.S.-led "quarantine" of Cuba, the 1967 Arab-Israeli War, the 1981 Israeli strike against the Osirak
nuclear facility in Iraq, and the 1986 bombings by the U.S. against Libya. All told,
there are very few incidents where an analyst can say that something occurred that
looks like preemptive self-defense. Therefore, the analyst typically says that "I'm
going to try and look at those few incidents, decide whether they were considered
lawful or not, and then draw my conclusions."
Yet I think lawyers need to grapple with how one tries to ascertain a legal
principle in such a situation. How do you try to predict societal attitudes based on
a very few incidents? Rather than look at just those few incidents, there is a much
richer field of things one might look at. NATO's 1999 intervention in Kosovo, as
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Jack indicates, is one place to look: while that incident is usually considered in the
context of a right of humanitarian intervention, it certainly can be considered as
well as an example of preemptive action. Likewise, Security Council resolutions
over the past few years have become very aggressive about going after non-state
actors and the proliferation of weapons, a practice that also seems relevant when
trying to think through contemporary societal attitudes about preemptive selfdefense. There are statements going back to the 1950s by general counsels of international organizations that are of interest, such as at the International Atomic
Energy Agency. The IAEA statements assert that the deviation of a state from its
requirements under its nuclear safeguards agreement must be regarded as a threat
to the peace and reported as such to the Security Council. In short, I think you
need to look at the myriad practice to uncover a full sense of societal attitudesand I don't think lawyers are really doing that. They are taking too narrow a frame.
Another issue is the failure to assess state practice by properly placing it
within a factual continuum. Again using Kosovo as an example, it is possible to
look at NATO's 1999 aerial bombardment campaign as being anticipatory in
nature, but it might look less anticipatory if you place Kosovo on a broader factual
continuum of the 1990s as a whole. On the broader factual continuum, an analyst
would note that Serb President Milosevic unleashed military force against his
neighbors on several occasions in the early 1990s, resulting in both humanitarian
catastrophes and armed conflict. By the time you get to 1999, there is a very real
track record of aggression already in existence. Does that make the 1999 NATO
campaign anticipatory or not? If you are looking narrowly at 1999, the campaign
looks anticipatory. If you are looking more broadly at Serbia's conduct throughout
the 1990s, the NATO campaign may look like part of the international community's response to earlier acts of aggression, and not anticipatory or preemptive in
nature. We can think about Iraq in the same way. Was the 2003 intervention in Iraq
really "preemptive" self-defense, or was it the continuation of an ongoing response
to aggression by Iraq that started in 1990 and carried forward?
A third issue international lawyers should try to sort through is how to regard
state practice that looks like anticipatory or preemptive self-defense, but which the
states involved do not call it as such. States often characterize what they are doing
as fully within the scope of traditional self-defense, even if the facts seem to suggest
otherwise. Consider, for example, the 1962 U.S.-led "quarantine" of Cuba. The
legal position stated by the United States was that the quarantine was permissible
under Chapter VIII of the UN Charter, which deals with regional agencies
responding to threats to the peace. If that was the legal basis asserted by the United
States, by what theory does an analyst look at the incident as an example of a state's
right of anticipatory or preemptive self-defense in the absence of regional authorization? Iraq, too, is an example of this phenomenon. Under Secretary Bolton himself said that the U.S. government's "legal position was not preemptive self-defense.
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Our legal position was interpretation of existing authorizations from the Security
Council." If so, then by what theory does one look at the intervention in Iraq as an
example of preemptive self-defense?
In short, should we look just at the stated legal justification of the actor? Do
we begin and end the analysis there? Or should we look behind that justification so
as to ascertain the "true" reasoning that motivated policymakers, such as a belief
that preemptive self-defense is lawful? If it is the latter, how is this to be done?
A fourth issue is how to account for an incident of state practice where a state
invokes a right of preemptive self-defense, but then is condemned in some fashion
by other states. The Israeli attack on the nuclear facility in Iraq was widely condemned at the time. It seems problematic for an analyst to use this incident to support a right of preemptive self-defense if lots of other states reacted adversely to the
action, either individually or collectively, such as through the General Assembly. On
the other hand, after Iraq invaded Kuwait in 1990, and weapons inspectors entered
Iraq in 1991, everyone realized that Iraq was pretty close to developing a nuclear
weapons program. In various diplomatic quarters, as Under Secretary Bolton noted,
people began to think that Israel's attack was a very good thing to have happened. If
that is right, then do we have a situation where we actually now would say that societal attitudes endorse the Israeli attack, even if they didn't in 1981?
A fifth and final issue concerns the temporal element of state practice. Is it
really helpful to be talking about the Caroline incident of the mid-1800s? Is it really
even helpful to be talking about the quarantine of Cuba in 1962? Should we be focusing much more on practice and incidents from the past five or ten years? Maybe
September 11 was a watershed, maybe it wasn't-I don't know-but you've got to
think that things that are happening more recently are of greater relevance, and for
lawyers to be harking back to all these earlier incidents ultimately may not be helpful.
Let me conclude by saying that I have not undertaken an analysis of the state
practice that might or might not support a right of preemptive self-defense. Doing
so, taking into account all the issues I noted above and others, would probably
require quite a lengthy study. I sense that preemptive self-defense, by and large, is
viewed within the legal community as a very disfavored doctrine. Even within the
policy community, given the difficulties encountered in Iraq, I sense that the doctrine is one that is unlikely to be invoked easily. On the other hand, I think that if
you were to run the kind of analysis of state practice that I am calling for-a careful one that tried to grapple with all the difficulties that exist-I suspect that you
would come to a conclusion that preemptive self-defense would be regarded as
lawful when there is a confluence of three general factors.
One factor concerns the imminence of the threat. Where the threat is not
imminent (thus allowing a right of anticipatory self-defense), a key factor is probably whether the threat might materialize in the near future as opposed to the distant future. The sooner that the threat might materialize on the horizon, the greater
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the likelihood that an act of preemptive self-defense would be considered lawful.
A second factor is the level of coercive force that is used by a state in preemptive self-defense. The lower the level of coercive force (e.g., creating a no-fly
zone over a country as opposed to invading and occupying the country), the greater
the likelihood that an act of preemptive self-defense would be considered lawful.
The third factor is the threat to the state that is engaging in the act of preemptive self-defense. If a state is facing an extremely high threat to its very existence
(e.g., Israel's fear of being overrun in 1967), I think there is a greater the likelihood
that an act of preemptive self-defense would be considered lawful, whereas if a state
is facing a fairly low threat, then the reaction would be less favorable.
GLENNON: Thank you very much, Sean. Let me open it up to questions by beginning with this question. I want to give our panelists a concrete fact situation to
apply their criteria to. Let me read you something that former president Bill
Clinton said, just two years ago, in December 2002: "We were in a very intense situation in North Korea. They were planning to produce six to eight nuclear weapons
per year with plutonium extracted from power plants. We actually drew up plans
to attack North Korea, and to destroy their reactors, and we told them we would
attack unless they ended their nuclear program."
Suppose the North Koreans had not ended or suspended their nuclear program. Would it have been lawful for the United States to attack? Why don't we
go in reverse order, beginning with Sean?
MURPHY- Well, let's pretend that you are the Legal Adviser at the State
Department, and the question is being put to you. I think the response I would
give is: it is likely that a military attack of that type would be regarded by most of
the global community as unlawful, but the global reaction would be conditioned,
in large part, by some of the factors I laid out at the end of my talk. So, if you are
talking about a one-off military bombing, with no effort to oust the existing
North Korean regime, and no effort to invade and occupy the country, then that
kind of a strike is going to receive a somewhat better reception than would be the
case with a wholesale invasion. I think you can see that dynamic if you look at
incidents like the U.S. bombing of Sudan and Afghanistan that took place after
the al-Qaeda attacks on the U.S. embassies in Africa. The lower-level uses of force
draw less adverse reaction.
It would also be conditioned by how grave the threat is to the United States.
The question would be whether the Clinton Administration was in a position to
spell out in any detail the specific level of threat, beyond the mere existence of such
nuclear weapons, such that we would have a sense of the likelihood that such
weapons would be used by North Korea. If the best you can say is that North Korea
is a "bad regime" and that "we don't like the idea that they have nuclear weapons,"
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such reasoning for an attack is not going to go very far, at least in the legal community. Likewise, simply saying that "we've reached a point where there's really no alternative" because "we're now living in a dangerous world" also would not get you very
far. As you know, North Korea has pulled out of the Nuclear Non-Proliferation
Treaty, so it's hard to even hang the justification for the attack on the idea that North
Korea has certain international legal obligations that they are not complying with.
GOLDSMITH: I generally agree. I think that the legal analysis would depend upon
what they were going to do with those weapons. The likelihood of the threat, if
there was evidence that they have ballistic missile capability, would matter. If there
was additional evidence that they planned to attach these nuclear weapons to those
ballistic missiles, if there was reason to think that they were going to use those missiles to threaten or use against the United States-that too would matter. Such facts
would make the case for anticipatory self-defense easier as a practical matter and as
a legal matter.
ANDREAN: Same response. On the face of it, I think the action would be seen as
illegal under international law, and I think my four criteria are very close to the
three factors which Sean outlined at the end of his presentation. The threat should
be seen as imminent; it should be seen as actual, rather than conjectural; I mean,
the weapons are there, they can be used, and theyre likely to be used against us,
more than likely. There are signs of preparation of their use against us or an ally. It's
not conjecture, really, that they could be turned over to terrorists in years, time.
There should be proportionality in the level of coercive force in response. It's
exactly the same concept. And there should be necessity. Necessity means there is
no other way to address the issue. The avenue of the Security Council is blocked,
you don't have room for collective action; you are simply in dire straits, in which
there is nothing else you can do. Then perhaps you could, in the face of an imminent attack, hostile intent, clear manifestations that these are about to be used, then
you might build a case. But that's not the situation in which we were two years
ago-or, when was that, five years ago.
GLENNON: Okay, thank you. Let me invite members of our audience who have
questions to approach the microphone, so that we can be sure to get the questions in the transcript that we'll be publishing, if you don't mind.
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QUESTIONS AND ANSWERS

HANS BINNENDIJK, NATIONAL DEFENSE UNIVERSITY
Perhaps the issue is less legality than legitimacy, andperhaps not all legitimacyflows in
the UN Charter or through the UN Security Council The Kosovo case that was discussed here is very interesting, because in that case, it seems to me, that legitimacyflowed
from the fact that this was a NATO operation, and NATO itselfprovided legitimacy.
So that raises the question: what about regionalorganizationsas a way to provide clear
legitimacy? Last night in the presidentialdebate, when they were discussing the Sudan,
the African Union came up. It may well be that in Iraq we should've tried to harness
the Gulf Cooperation Councila little more effectively. So could we talk a little bit about
the role ofregionalorganizationsin providing legitimacyfor operations?
GOLDSMITH: To qualify what you said, I'd just say that NATO provided legitimacy for NATO. It didn't provide legitimacy for the Chinese and the Russians.
You could say that the coalition of the willing in Iraq provided legitimacy for that
group. Legitimacy tends to be a function of how many people are on board and
which group is being asked whether it's legitimate or not.
MURPHY. There has always been some concern, I think, in the legal community
about the idea of characterizing certain acts as being "unlawful but legitimate."
First, such an idea is a little confusing; what does that mean, exactly? Second,
such an idea calls into question the value of law when it is not in step with we
think is proper conduct. I personally have never been attracted to that idea.
On the issue of the role of regional organizations, it is fascinating to go back
to the negotiation of the UN Charter because one of the biggest issues that was
faced in San Francisco concerned the role of regional organizations vis-a-vis this
new global organization. Indeed, the reason Article 51 came into the Charter was
that the Latin American group wanted to be able to preserve their ability to operate as a regional organization, and they were concerned that the creation of this
Security Council and its central role was going to detract from that.
So the solution was to have Article 51, which was drafted initially, if you can
believe it, by Harold Stassen, the boy governor of Minnesota who was on the U.S.
delegation. But it was drafted in order to basically say, "Look, you can undertake not
just individual self-defense, but also collective self-defense, separate from anything
that we're talking about here in the Charter." At the same time, there was tremendous
concern that we not have regional organizations going off and doing things without
UN involvement or authorization because it could undermine the UN. If today, we
go the route of authorizing uses of force through regional organizations, what would
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be the repercussions then for the maintenance of a robust United Nations? Maybe we
don't have a robust United Nations at present, such that the repercussions would be
minimal, but there probably would be some collateral repercussions.
Very quickly, I'm equally uncomfortable with the notion that legitimacy is to be opposed to legality. I think it's an uncomfortable line of thought.
Point two, I think in Kosovo, I know of no government which came close to justifying Kosovo as an act of anticipatory self-defense. I think, basically, the line of reasoning was either that it had been authorized by prior UN Security Council
resolutions, which was slightly stretching the argument, or conversely that it was a
humanitarian intervention, which was the most solid ground.
I think the fact that it was NATO added no legal or legitimizing value to the
operation. You don't find under the UN Charter, you know, a situation under
which a regional organization can substitute for the Security Council in its role of
maintaining peace and security, short of an agreement from the Security Council.
You don't find it.
ANDRLAN:

HENRY STEINER, HARVARD LAW SCHOOL
There are two very relatedparts to this question. There seems to me to be two quite distinct things at issue in the discussion. One is sel-defense in the sense thatIprotect myself
againstsomeone approachingme with raisedarm and a knife. That, clearly is an inherent right. That was recognized by Hobbes; that' been recognized intuitively by every
human being and every state. Now, the other is to act on behalfofthe internationalcommunity andact aspolicemanfor the world. And there' a conjiation, I think, of those two
positions in much of the discussion.
IfI had to draw the distinctions:though Cuba couldhave been a menace to many
countries, the missiles were pointed not at Venezuela, but at us; that is, the U.S. I think
the Israeli examples ofthe 1967 war and Osirak, obviously those potential missilesfrom
Iraq or the NasrArmies,were notpointedat Syria or SaudiArabia. So we have thatkind
ofsituation.
I think thatIraqis more confusingon just whom are weprotecting,going in. I don't
think it was in the same sense at all a threat to the territorialintegrity of the US. The
North Korean example you give is even a clearerone,from the Clinton book, ofsomething
ultimately that might threaten us, but quite clearly at the time was apotentialthreat.Also,
the proliferationthreat could've gone in many directions; South Asia, etc.
So are there differences between the two? I mean, humanitarianintervention is
clearlyprotectingother people elsewhere, and in the strict sense of sel-defense it' protecting me. My country me, etc. So do you need more? The inherent right that has been
talked of inevitably means that' ultimately going to be a subjective decision that really
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can't be controlled, I think, by too many

norms. If someone feels really threatened,
they're going tofight back. Survival is a cardinalinstinct.But ifyou're talking of world
policemen, is there a much more compelling
claimfor a real normativepull by internationallaw? Is that where the real challenge
to unilateralismcomes in? If there is a threat
to the world, isn't it safer when otherpeople
join you in perceiving that threat,particularly not lackeys and client states, but other
independent nations?
Wasn't it helpful for humanitarian
intervention, which is acting in the general
interest to protect anotherpopulation, that
all of Europe came in, whatever the complexity of motives and assignedmotives that
were very familiarwith?A lot of other, I would say, open democraticstates as credible in
terms oftheir internallegitimacy,as we are. So thats the question thatIfn puttingto you.
MURPHY: I guess I'd say two things. One is that I think it may be difficult to ascertain when a state is acting as a world policeman, and when it is one is acting instead
from some more immediate sense of self-defense. The reality is that it is rarely a
binary choice. Take Iraq as an example. I think you can make credible arguments
that the Bush Administration believed that it was acting against a direct threat to
the United States, and that it was not intervening principally because doing so was
good for the world community. The Bush Administration said things about helping the global community, and this may have been a subsidiary motive, but the
dominant motive was probably protection of the United States.
Assuming that a state is acting in a given instance principally as a world
policeman, the drift of your question is whether the states should be more multilateral in its decision-making. Perhaps, but we should bear in mind that the UN
Charter is not crafted so as to call for multilateral consensus of the global community of states on matters of peace and security. Rather, the Charter places the five
major powers in a unique and special position: they get different rights under the
Charter, and they are expected to take initiative and act to make things happen. It
is true that you need nine votes of the Security Council to authorize an action, but
we all know who is going to go off and actually conduct the military operations; it
has to be one of the major powers, and often is the United States.
Because these powers have this special role, they are also exposed to certain
threats. One of the reasons the U.S. is a likely target of al-Qaeda is because the
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United States has stepped up to the plate to be an important global leader for maintaining peace and security. Because of that, maybe the rules need to be a little different, meaning that those countries with special obligations have a right to be more
unilateralist in taking actions in order to protect themselves. That is, if there is a right
to preemptive self-defense, it is not a right that necessarily flows to the entire global
community. While international law is generally built on a principle of equality of
states under the law, in the area of peace and security, all states are not treated equally
as far as the Charter goes, and perhaps that should be the case with respect to a new
doctrine of preemptive self-defense as well, if one becomes generally accepted.
GOLDSMITH: Yeah, just briefly, I think it's a nice distinction. It is a nice analytical distinction, but I think the two often come together. I think they both came
together in Iraq. I think that if you look at the rhetoric of the justification, there
were two of them, as many have pointed out. One was that the primary legal justification of the United States was that the Security Council of the United Nations
has authorized this use of force going back to Resolution 678, and based on a state
practice throughout the 1990s. The United States claimed to be acting on behalf of
the UN and of the Security Council resolutions.
When the justification was more in the preemptive mode-which is our
anticipatory self-defense mode, in which we're worried about Saddam Hussein
having weapons of mass destruction and going to terrorists-it was justified in
terms of worry about attacks on the United States.
I think there will be few examples-maybe you can think of ones I can't
think of-but few examples of states acting as world policemen on behalf of third
party states that don't involve some sort of Security Council authorization. States
tend not to use forces abroad to a significant extent unless there's some sort of selfinterested, even self-defense justification for it.
ANDREANI: I also think it's a nice distinction, and it speaks deep down to the
motives of the intervention. And if the motive is seen as disinterested, acting on
behalf of a third party, or of genuine humanitarian character, the level of tolerance
for action is going to be much higher. Personally, I don't think that the American
action in Iraq was conducted on behalf of the Security Council's collective interest
and the international community's commitment to uphold previous resolutions
and international law at large. This line of argument seems, on the face of it, to not
to have convinced people throughout.
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MUSTAF AKIBOROL, FELLOW AT
BALFOUR CENTER AT HARVARD UNIVERSITY
And, needless to say In representingonly myself, none ofthe institutions with which In
related.Actually, I have a question to thepanel, but before this, allow me to make a very
short remark about what ProfessorMurphy said in passing with respect to Turkey' decision. Well, actuallyfirst ofalt it was not a concerted decision, or the result ofa concerted
action, it wasjust a coincidence, the timing of merging ofthree words in theparliament.
And secondly, Turkeys reaction, or the Turks' reaction, was not to prevent the passage of
U.S. troops, but to the deployment, and sort of a request of 14 airfieldsand navy process
areas. So its a totally differentpicture.
My question is-it may sound a little bit odd to ask to a panel oflawyers-In
not a lawyer, so please take it as a nai've question. Should we be asking ourselves a very
basic question? There is this widely accepted belief that law follows from behind. So, in
such circumstances, in a rapidly changing internationalsecurity environment, how can
you expect people or states to base their decisions on law whichfollows from behind, with
respect to actions that may have implicationsfor thefuture of nations?
So I don't mean to say disregardlaw. But beyond that, can we strike a delicate balance between the regardof law on the one hand and also security in the future on the
other hand?
MURPHY- Well, thanks first for clarification on the situation in Turkey. I didn't mean

to imply some of what I think you ascribed to me, but the information was useful.
It is a problem for the law in trying to deal with rapidly evolving situations.
But that is what lawyers are, to a certain extent, trained to do. Common law lawyers
are very much trained that way; we look to what has happened in the past and try
to predict the future. For instance, if a statute prohibits the use of "carriages" in a
park at a time when only horses are used, should the statute be interpreted so as to
cover "motor" carriages as well once cars are invented? The need to adjust norms to
account for new situations is part of what the lawyer's craft is all about. That's why I
think that if we could do a little better at assessing societal attitudes based on past
incidents, we might be very helpful in scoping out what reactions are now likely in
what, as you say, is a rapidly changing environment.
GLENNON: We have another panel that's scheduled to begin at 10:45, so I think we
can fit in two very quick final questions. Valerie, if you'd like to lead us?
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VALERIE

Epps, SUFFOLK LAW SCHOOL

First,a little comment on the debateaboutthe role ofthe realistapproach.The nice thing
about the realistapproach,I think, is that it does remind those ofus who are lauyers that
we shouldn't think we are the only game in town, and we should have a broaderperspective on what ProfessorMurphy talks aboutas an ability to predict what will be likely
consequences ofparticuaraction.
The problem with the realist approach,at least one wing of it, is that having discovered that law isn't the only game in town, the realists say "Soforget law, forget all
about it,you don't even need to think about it. "And that ofcourse is, I think, problematic.I think we all know that in legal systemsfor example, you andI don'tfail to murder
Rumsfeld simply because there is a legal code telling us not to. So we thoroughly understand that the motivationsfor actions are notjust based on legalcode. That doesn't lead
us to conclude that we therefore ought to throw out a legal code. That' just a comment. I
have another question.
Professor Goldsmith talked about the abuse of the doctrine ofpreemptive use of
force. Actually I think one might morefairly call it the use ofit. And ofcourse, we have
already seen Iran announcing what I thought was a wonderful phrase: "We want to
announce thatpreemption isn'tjustfor the Americans. "And they have indicatedthat if
theyfeel threatened by Israel, they intend to attack Israel. Similarly we've had Putin, in
a different context, say that he' ready to embrace the preemption doctrine vis i vis
Chechnya. And so it goes on.
Andso, the point of these remarks is this. Where do you see your view ofthe breadth
of this doctrine taking us as a world society? Afier all all of the norms that we try to
enforce-we presumably do because we think it will ultimately result in a better society
a better world, or whatever.And consequently I think we have to ask ourselves where we
go with this in terms of a better world.
And I have one more thing to say--one sentence. One of thepresumptionsProfessor
Steiner said is that we all think we have a rightto attack someone when they attack us, or
if they're about to attack us. Are there circumstances where you would say that was not so
because the consequences ofgoing with that view are so devastating? Some members of the
ICJ mentioned this in the nuclear weapons cases, DIn sure you know.

TONI CHAYES, FLETCHER FACULTY
I think there's been a very importantlegal issue raisedhere that we haven't really considered.Jack Goldsmith talked about essentially decoupling imminence from the temporal dimension, and I think that' absolutely crucial when one is looking at the
weapons technology because it begins to force us to think about the criteria. The four
criteria that Mr. Andriani mentioned, which are the sort of traditionalcriteria,you
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have to begin to ask yourself
about the applicability of these
criteria.I think this is extremely
important to rethinking the
notion ofpreemption in terms of
the new weapons technology,
and I think that a great deal of
legal, as well as political and
scholarly thought, needs to be
addressed to this decoupling of
imminencefrom time. That was
just a simple comment.

Thank you. Let's
have our panel give a final
round of responses to these two
questions. Then we'll take a
break and resume with the next
panel.
GLENNON:

Thank you very much. I think these are very good concluding questions, if I may. The first one points to a very major problem. Whatever leeway you
grant yourself in international law, you are bound to grant to others as well. And
the enthusiastic embrace of the preemptive war doctrine by Putin, by the Indian
government with respect to Pakistan, by Israel with respect to some of its neighbors,
with Iran, of course, all of that is extremely troublesome. No doubt many countries
will find an interest in seeing this doctrine become the law of the land.
And that's a development which should give us pause, and certainly should
prompt us to reflect very thoroughly before we move in that direction. These are
things we may want to do at some point, but I don't see a need for us to advertise
about them, and elevate them into a doctrine, beforehand. Point one.
Point two: I thank you for the question because it gives the opportunity to
react to what Professor Murphy had said about giving a non-temporal sense to
imminence. I was thinking about this formula, and I find it difficult to grasp and
to translate into reality. If imminence is not related to time, then you will have to
fall back into other criteria to decide under which circumstances to attack. We live
in a legal world in which we hold people accountable for what they do, rather than
for what they are, or for what they might do. Then, you leave the realm of facts
grounded in time, for the realm of what people are-regimes are of such a dangerous nature that they are fair game for the international community, or rather for
individual states in their relations with those regimes.

ANDREANI:
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This conjecture is dangerous because this regime out there might do A, B,
and C. There again, they are fair game for another country. In my mind, it opens,
legally speaking, an avenue of enormously problematic questions. And I wouldn't
encourage people to go down that road.
GOLDSMITH: First responding to Professor Chayes, I agree that the uncoupling of
the temporal dimension from imminence is a crucially important issue on which a
lot of thinking needs to be done. I would simply add that I think that we could all
come up with hypotheticals based on 100 percent information in which we would
say that it justified anticipatory self-defense beyond the temporal element.
The real problem-and this has been proven in Iraq, and is always a problem in anticipatory self-defense, especially when it involves weapons of mass
destruction that can be delivered in subversive ways or ways that aren't easy to
detect-is the paucity of information about the threat. How do we make a decision
about fundamental national security decisions on the basis of huge information
deficits?
Richard Posner has a book entitled Catastrophe, which I highly recommend.
It talks about the problem of very low-probability events that lead to enormously
bad consequences-asteroids running into the globe, weapons of mass destruction
blowing up in New York City, nanotechnology leading to all sorts of crazy changes
in the environment. These are things we don't worry about very much because
they're very low-probability events or, worse yet, we don't know what the probability of their occurring is because we can't measure the probability, or we just don't
have enough information, or information is not very good. What do we do, knowing that there could be catastrophic effects from not acting, but not really knowing
what the probability of those catastrophic effects is? That is the most difficult question, and it applies in our context fully.
Going back to the comment on realism, let me just make a few points. First,
realism as I described it is not a normative doctrine. It's not a doctrine that says the
world would be better off if we were all realists. It's a doctrine, at least as I was
describing it, which purports to explain how the world works. And I think it's very
hard to look at the use of force in the post-Charter world and to think that the legal
norms embodied in the Charter have had a big influence.
The second point is that there's nothing about a realist perspective that says
that the anticipatory self-defense doctrine or the Bush Doctrine is good. I imagine
today we're going to hear realists disagreeing with the Bush Doctrine-I dont know
what Steve Walt is going to say, but he's one of the most prominent realists around,
and I imagine he's going to express concerns about preemption. All realism does is
take into account the costs and benefits of particular action in a cynical light. And
the negative consequences that people are talking about that may arise because of
anticipatory self-defense are worth taking into account. My only point is that a
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cold-blooded assessment of the costs of particular courses of action, and not what
the legal norms say, explains the behaviors of nations.
MURPHY Well, I'll be very brief. One of the key problems to me, when you move

away from the temporal issue of imminence, is not just the issue of weapons of mass
destruction, but perhaps even more importantly, the issue of non-state actors. The
threat of non-state actors is really the big issue of the past few years that has gotten
everybody a bit upset. North Korea is a state that wants to survive, and there are
ways of deterring it from doing certain things, but it is much harder to deter nonstate actors. Consequently, I think preemptive self-defense gains quite a bit of traction as a viable doctrine, since it serves as a possible way of getting at the non-state
actor problem.
In figuring out the right criteria for engaging in preemptive self-defense
against a non-state actor, lawyers may be very helpful. For central to those criteria
are issues about the relationship of the non-state actor to the government that's
either harboring it or tolerating it, or maybe supporting it. Lawyers can be helpful
by drawing upon doctrines of state responsibility, attribution of conduct, and
agency relationships. Likewise, the criteria must take account of the obligations of
states in controlling and monitoring weapons of mass destruction, obligations that
arise under treaties such as the Chemical Weapons Convention, the Biological
Weapons Convention, or the Nuclear Non-Proliferation Treaty. The norms embedded in such instruments help explain the expectations we have for state behavior in
preventing proliferation to non-state actors. Lawyers can help policymakers think
through these various relationships, and help point the direction for the development of appropriate criteria.
GLENNON: Well, let me say in conclusion that as someone who attends panels

and conferences and symposia on this question now and then, I think this is just
about the richest, most nuanced, and broad-gauged discussion of this issue that I
have heard. So please join me in giving our panel a big round of thanks.
APPLAUSE

END OF PANEL
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