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Introduction

The founding documents of the United States eloquently describe America as a place of
equality, free from tyranny and overflowing with opportunity. Central to these descriptions are
beliefs about immigration and newcomers’ incorporation into the nation-state. The image of the
poor immigrant who came to the United States with little money, worked tirelessly, and achieved
a middle-class lifestyle is pervasive in mainstream public consciousness and national lore. This
image is central to the construction of the American Dream, or the belief that the United States is
a nation of fundamental equality, where success is determined by effort and resilience against
adversity. Furthermore, in this system, American notions of meritocracy and hard work present
as neutral—that is, any individual can enter this system and succeed, since success is a reflection
of merit and effort in the face of equal opportunity from the onset. In this vision of America,
there are no structural barriers to progress, and any failure to succeed is a result of individual
shortcomings.

The reality, however, is far from the idyllic image constructed in the national
consciousness and described above. In practice, it becomes clear that these ideals of equality and
meritocracy have been unevenly distributed, both legally and culturally. American society and
institutions are far from neutral; instead, there are systemic barriers that prevent certain groups
from fully integrating into and participating in American sociocultural and political life.
Specifically, American society, both historically and currently, has been organized around race,
and Whiteness has been conflated with citizenship so that it has become a prerequisite for the
rights and protections associated with full citizenship. This conflation occurs in an overarching

system of White supremacy that dictates the interactions between institutions and the ways that



these institutions operate in and of themselves. This paper will focus specifically on schools as a
window into interactions between institutions, such as between schools and the legal and judicial
institutions and how these interactions are fundamentally connected to a larger system of White
supremacy.

Schooling is inextricably linked to the differential distribution of citizenship and its
benefits. As perhaps the only United States institution in which participation is compulsory,
schooling has often been implicitly or explicitly involved in defining citizenship and extending
citizenship to particular children and denying it to others. Because of this relationship, schools
have often been the subject of fierce debates over what education can and should mean, both
generally and for particular students. Specifically, schooling of students who do not fit in
mainstream understandings and conceptions of American identity provide both an educational
and a philosophical challenge. Although such students are required to go to school, their
educational experiences are often less about pedagogically sound instruction and more about the
protection of limited and exclusionary definitions of citizenship. Bilingual education provides
one such example.

Like all students, the experiences of English language learners (ELLs) within classrooms
and schools do not occur in isolation; instead, their schools, and thus their learning experiences,
are battlegrounds on which the struggle to define and perpetuate specific notions of American
identity is fought, particularly in relationship to immigration. Because of this intersection, for the
purposes of my argument, the experiences of ELL students in classrooms are largely
inconsequential, as are the specific pedagogical tools best suited to the specific educational needs

of ELL students. Instead, I will focus on mapping and analyzing systemic reactions to and beliefs



about the connections between race, language, citizenship, and American legal and cultural
identities and the ways in which these beliefs influence schooling.

I will argue that, although debates about bilingual education may purport to be about the
educational needs of ELL students, they in fact reflect underlying discourses of White supremacy
and colorblindness that conceive of languages other than English as problematic. Thus, ELL
students—with a particular focus on students whose first language is Spanish'—are entering an
educational system that presents as race-neutral, but is instead embedded in a society that
privileges and perpetuates Whiteness, including the English language, as the norm and conflates
Whiteness with citizenship. Consequently, these students experience subtractive, rather than
additive, schooling that consistently denies them access to full participation in American
sociopolitical life, while placing the blame for this phenomenon on the students and their
communities (Valenzuela, 1999). The debates surrounding bilingual education policy are
examples of the ways in which particular notions about American identity and citizenship
influence schooling—not through neutral processes, but through the maintenance and
perpetuation of White supremacy.

More specifically, I will focus on Massachusetts and its vote on 2002’s Question 2, a
ballot initiative that effectively banned bilingual instruction and instead mandated sheltered

English immersion.? Question 2 was part of a series of ballot initiatives aimed at dismantling

1" It is important to recognize that debates about bilingual education policy apply to a variety of non-native English
speakers, the most common being native speakers of Asian languages and Spanish. I will focus on native Spanish-
speaking populations primarily because of my own personal background with Spanish and Spanish-speaking
populations in Massachusetts. In addition, as the nation’s largest population of color, I believe that it is important to
analyze and attempt to understand mainstream, White constructions of Latinos in the United States. These policies
and the debates surrounding this particular population are likely to be extremely important in the future, and are
therefore the focus of my analysis. It is also important to recognize, however, that my focus on Spanish-speaking
populations is not to belittle the experiences of other non-native English speakers, nor to suggest that examining one
group’s experience gives a complete picture of bilingual education and its relationship to citizenship.

2 ‘See the end of this chapter for a discussion of key terms and distinctions between types of policies aimed at ELL
students.



bilingual instruction, and entered into a larger context of national anti-immigrant—and largely
anti-Latino—sentiment. Massachusetts, like all states confronting bilingual education and other
language issues, provides an example of the ways in which legislation and political battles are
often symbolic, representing a fight against a perceived threat to Whiteness and its relationship
with American national identity.

The first chapter of this paper will contextualize bilingual education policy and Question
2 on a macro and historical level, particularly focusing on institutions and theories that have
historically influenced citizenship, immigration, and language. This chapter will focus on the
legal conflation of Whiteness with citizenship—and the consequent exclusion of people of color
from full participation as American citizens—through laws that either prevented the immigration
of specific groups or defined groups within the United States as populations that were ineligible
for citizenship (Takaki, 2002; Torres, Mirén, & Inda, 1999). In addition, this chapter will present
an emerging definition of full citizenship that transcends its traditional legal definition and
includes cultural and ideological valuation, recognition, and participation. It will examine the
ways in which full citizenship has been and continues to be a right extended exclusively to
Whites. Finally, this chapter will introduce the general tenets of Critical Race Theory as they
relate to the racialized construction of citizenship.

The second chapter will focus on the ways in which Latinos and Spanish-speaking
populations in particular have interacted with these histories and definitions of citizenship. Of
particular interest in this chapter is the perception that all Latinos, especially those who do not

speak English fluently, are illegal immigrants.® This chapter will use Foucault’s (1977) theory of

37 I use the term “illegal immigrants” here intentionally. The use of the word “illegal” to modify “immigrant” strips
Latinos not only of their political rights, but also of many basic human rights. “Illegal immigrants” are inherently
criminalized, and are therefore undeserving of the rights bestowed on other immigrants, and certainly those rights to
which citizens are entitled. Thus, when referring to popular perceptions of Latinos, I will use the term “illegal
immigrants,” but in my own discussion, I will use “undocumented immigrants” in an attempt to undo their
criminalization.



surveillance and punishment and will expand upon Critical Race Theory, particularly Whiteness
as property, to dissect the general construction of Latinos in order to examine how these
constructions enter into debates about Question 2 (Harris, 1995). 1 will argue that the
construction of Latino illegality is one of the mechanisms through which the properties of
Whiteness are protected, and therefore that the construction of Latinos hinges on the denial of
property rights to people of color and to the concurrent protection of Whiteness as property.
These constructions are based in the history of Latinos and Chicanos* in the United States, with
particular attention to the relationship between Mexico and the United States. Because of this
construction, Latino students, regardless of their legal citizenship status, do not enter schools
unmarked, but are instead branded with societal constructions of Latinos as a population.
Therefore, this chapter will also focus on the particulars of the Latino schooling experience in the
United States in general, as well as specifically address Latino legal and cultural challenges to
White privilege and English supremacy in American schools.

The third chapter will provide an analysis of Massachusetts’ 2002 Question 2, using
publicly available information such as newspaper articles, editorials, and letters to the editor as
key sources of information. This chapter seeks to synthesize the information presented in earlier
chapters and investigate the relationship between bilingual education policy and the larger social
context analyzed in the first two chapters. I will first analyze the text of Question 2 and the
arguments provided in the voters’ guide through a Critical Race Theory lens, particularly
focusing on the themes of false empathy and Whiteness as property (Delgado 1996; Harris,

1995). I will argue that mainstream bilingual education has rarely approached the education of

4 “For an explanation of the difference between Latinos and Chicanos, see the key terms section at the end of the
introduction.



non-native English speakers through an additive framework, and has instead viewed fluency in a
language other than English as a problem standing in the way of acquisition of English in an
attempt to maintain White dominance over the definition of American identity. I will then
analyze the arguments surrounding Question 2 as presented in media coverage of the initiative
through an employment of several Critical Race Theory frameworks, including Whiteness as
property, interest convergence, and colorblindness, specifically restrictive equality and
reactionary colorblindness (Harris, 1995; Bell, 1995; Gotanda, 1995; Crenshaw, 1995; Haney
Lopez, 2007).

Bilingual education, and Question 2 more specifically, provide examples of the ways in
which educational policy fails to be about children, and instead becomes a mechanism through
which White supremacy operates to protect and maintain the property interests of Whiteness. It is
therefore one example of the inextricable link between schooling and other sociopolitical
institutions, all of which operate within a larger system of White supremacy. Question 2 itself
and the debates surrounding it are illustrations of the pernicious interactions between race,
citizenship, and language, particularly for Latino ELL students.

Definition of Key Terms

First and foremost, it is important to distinguish between education and schooling. 1
define schooling as the process by which students are inducted into a particular social context
and learn how to interact with that context. Using the work of Aihwa Ong (1999) as a
framework, my definition of schooling refers to the institutional processes by which students
both make themselves and are made “within webs of power linked to the nation-state and civil
society” (p. 264). Schooling examines the interaction between schools and other institutions, and

examines learning and educational experiences inter-institutionally, whereas education provides



a more individualized and traditional focus on student experiences in the classroom and on the
school itself. Education therefore refers to the specific knowledge and practices learned in the
classroom and within schools themselves. I use education with regards to the particular
interactions between teachers and students, and students and administrators within a school,
which are linked to larger institutional contexts but occur within the physical and ideological
space of schools (Valenzuela, 1999). In the case of Question 2, while many of the arguments
presented in the media stemmed from an understanding of schools as sites of education
exclusively, my analysis will draw on a schooling framework to examine these arguments.
Within this context of schooling enter the various forms of bilingual education proposed
and enacted by various pieces of legislation. First, it is important to note that my references to
bilingual education include any form of education aimed at ELL students, regardless of the
language of instruction or the goal of the policy. For the purposes of my argument, there are three
different kinds of bilingual education policies. First, sheltered English immersion, the policy
enacted under Question 2, allows for instruction in students’ native language for a specific period
of time, usually no longer than one year, before students are “mainstreamed” into classrooms
with native English speakers. Second, bilingual instruction, particularly transitional bilingual
education, which was the Massachusetts policy in effect before the implementation of Question
2, allows ELL students to learn English by using their native language in separate classrooms
and developing English fluency in this way before being mainstreamed. Finally, two-way
bilingual education is the only bilingual education policy that includes English-dominant
students. This type of program teaches both English-dominant and ELL students in both English
and the ELL students’ native language, with the goal that all students will gain fluency in both

languages (Arias and Casanova, 1993; Secretary of the Commonwealth, 2002a, 2002b).



Race

Throughout this paper, race is presented as one of the central organizing principles of the
United States (Winant, 2001) and as one of the key factors that determines language policy and
debate, as well as particular conceptions of American national identity. As such, it is important
that race be understood as a socially and culturally constructed category centered around the
protection of Whiteness as an exclusive, supreme, and powerful category, rather than one based
on science or on empirical differences between groups of people. Although Whiteness often goes
unnamed, it is central to the ways in which races are consistently defined and redefined. Race is
a set of constantly changing characteristics, as evidenced by the experiences of Jewish or Irish
immigrants to the United States. Originally constructed as racial “Others” and rejected from
Whiteness, both of these immigrant groups were eventually allowed to take on the characteristics
of Whiteness, to “become White” (Jacobson, 1998). Although the racial categorization of
different groups may change over time, race remains a construct intimately linked with power
and with material and ideological resources (Bell, 1995; Ladson-Billings & Tate, 1995; Delgado
& Stefancic, 2001; Harris, 1995; Gotanda, 1995).

Throughout this work, race is understood as a social category used to define and protect
Whiteness as it relates to racial “Others” and to ascribe to these “Others” a particular inferior
social status based on culturally constructed, rather than scientific, definitions of various racial
groups. Importantly, this definition of race relies on power and the ways in which power is
unevenly distributed between and among racial categories. More specifically, this power operates
within and between multiple institutions, and therefore has both a material and an ideological
component (Harris, 1995). Racial categories demonstrate the ways in which various discourses

and institutions are employed in order to justify a particular and powerful racial order. For



example, historically, science was an institution through which ideas of the racial inferiority of
Blacks and other groups of color were constructed and then used as justification for denying
particular rights and benefits to these groups. This paper examines the mechanisms by which
schools, political and legal systems, and mainstream media discourses construct Latinos, and rely
on these constructions to deny Latinos the material and ideological benefits associated with
citizenship.

Currently, the mechanisms by which races are constructed are largely invisible or
unacknowledged; this does not mean, however, that race and racism are any less pervasive or
damaging. In fact, the current system of prohibiting overtly discriminatory policies in favor of
seemingly race-neutral policies serves to protect White supremacy and maintain racialized
hierarchies (Gotanda, 1995; Harris, 1995; Bell, 1995; Guinier, 2004; Crenshaw, 1995).° For the
purposes of this argument, it is important to recognize that racial constructions are just that—
constructions. Shifting racial categorizations are non-neutral markers of an endemic racism that
seeks to protect Whiteness through the creation of racial Others, with the understanding that
there are differences both in the construction of races in juxtaposition with each other, and within
races themselves. For example, Japanese-Americans were once constructed as a severe and
violent threat to White American identity during World War II, but are now held up as a “model
minority” for other racial groups to emulate. Both of these constructions, however, served the
needs of Whiteness at the time and were used for the protection and maintenance of White
supremacy.

Finally, racism is understood as a system, rather than a series of isolated individual

incidents. Individually mediated racist comments or actions are manifestations of the larger

5 *Colorblindness is a complex and nuanced system, and therefore will be examined in individual chapters.



system of race and its particular material and ideological consequences. Therefore, any
successful remedy proposed as a solution to the enduring problem of racism and unequal
distributions of power must address the system of racism into which individual instances enter,
rather than merely punishing or enlightening racist individuals for their actions (Guinier, 2004).
White Supremacy

The ultimate goal of this system of racial construction and racism is the maintenance of
White supremacy. I define White supremacy as the construct of inherent White superiority,
privilege, and power perpetuated and created through interactions within and between
institutions. In addition, White supremacy presents Whiteness as the norm against which all
individuals and groups of people are judged (Harris, 1993; Bell, 1995; Yosso, 2005). In this
process, White supremacy denies that it is constructed at all. The origins of Whiteness and White
supremacy are made invisible because they are assumed to be natural and normative. This
definition is distinct from the traditional use of the term, which refers to terrorist organizations
and movements such as the Ku Klux Klan that use racially motivated violence to intimidate and
destroy communities of color. This understanding of White supremacy suggests that White
supremacy is located within the bodies of the individual members of these organizations, and
that, while dangerous and violent, it exists on the margins of contemporary American society.
The definition of White supremacy used throughout this paper, however, suggests that White
supremacy is ubiquitous and universal. It is not an ideology of particular individuals; rather, it is
endemic to American social structures and institutions (Bell, 1995).
The Black-White Binary

Historically and of particular importance in Critical Race Theory scholarship, race is

often conceptualized as operating within a Black-White binary. This Black-White binary refers to



the ways in which various groups of color become “Whitened” or “Blackened” (Matsuda, 1997).
Important in these distinctions is not that these groups are seen as literally or phenotypically
Black, but rather that they are assigned power according to the ways in which they are
“Blackened” or “Whitened.” This binary is used to create Whiteness as an exclusive category
separate and antithetical to “Blackness.” The binary is therefore instrumental in power
relationships, because it is used to perpetuate White exclusivity and dominance at the expense of
people of color.
Latinos and Chicanos

This paper, particularly the second chapter, analyzes the construction of both Latinos and
Chicanos. While these groups share certain characteristics—they both trace their ancestry to
Spanish-speaking countries in Latin America—Chicanos are Mexican-American or of Mexican
descent, while Latino refers more generally to people of Latin American descent. In addition, the
Chicano movement developed in the 1960s as an active deployment of Mexican and Mexican-
American identity that challenged the racial status quo using many of the legal victories won in
the Black Civil Rights Movement. When referring specifically to this movement, or to other
programs that only affected Mexican-Americans or people of Mexican descent, I use Chicano;
when referring to policies that more broadly attack Spanish-speaking populations, I use Latino
(Haney Lopez, 2003).

All of these definitions, particularly that of race, provide the framework for my argument.
They are the structure around which an understanding of citizenship, language, race, and
schooling emerges, and they provide the basis for analyzing the ways in which bilingual

education policy, and Question 2 more specifically, enters into a context of White supremacy in



which policy is used to protect the interests of Whiteness at the expense of children and families

of color.



Chapter I: Citizenship, Immigration, and the American
Imagined Community

“I hate this country. It’s just big ideas, and stories, and people
dying, and people like you. The white cracker who wrote the
national anthem knew what he was doing. He set the word ‘free’ to
a note so high nobody can reach it. That was deliberate. Nothing
on earth sounds less like freedom to me.”
- Tony Kushner, Angels in America

Introduction

Because schools do not exist outside of other social institutions and ideologies, it is
important to examine these other institutions at their broadest level—the racialized construction
of citizenship. In the United States, citizenship is much more than mere legal status; instead, it
encompasses and relies on cultural definitions of citizenship that suggest that full citizenship
includes complete participation in social and political institutions. As a result, in order to
understand the racialized nature of American citizenship, it is important to expand on traditional
notions of citizenship as a legal status. Therefore, this chapter seeks to provide a more inclusive
definition of citizenship, and describe the ways in which full citizenship has historically and
currently only been accessible to Whites. I will trace the history of the legal conflation of
Whiteness with citizenship, as well as the 1960s “break” (Winant, 2001) in specifically race-
based immigration and citizenship policies. This history provides a basis for understanding the
continued exclusion of people of color from full citizenship, and provides the background into
which constructions of Latinos and bilingual education enter.
Race and American Dualism

In order to understand the complex issues at the heart of debates about bilingual

education and language, it is important first to examine the dualism of American identity



formation as it connects to conceptions of race. The dualism of American identity refers to the
tension that exists between the national “imagined community” (Anderson as cited in Schmid,
2001, p. 9) and the historical and present realities that provide evidence against the national
myths that govern this imagined community. American dualism can most succinctly be explained
as the tension between what the United States professes to be and what it is, between the ideals
of democracy and republicanism and the reality that often fails to live up to these expectations.
Therefore, in order to analyze the arguments surrounding bilingual education, it is first important
to examine the characteristics of both the American imagined community—the characteristics
that make up the national ideological structure created around being “American”—and the
realities of the actual American community. The dualism of American identity formation is at the
forefront of economic, legal, and political histories of the United States, demonstrated most
acutely through an examination of the unequal extension of citizenship to different racial groups
in the United States.
Citizenship

Throughout the history of the United States, while definitions of citizenship have
certainly changed, the organization of citizenship around race has been fairly constant. Before
explaining the salience of race as a central organizing principle of American citizenship, it is
important to define citizenship as a concept that transcends its mere legal definition. In the
United States, citizenship is both culturally and legally defined, and therefore can be culturally
and legally denied. Renato Rosaldo (1999) argues that, while access to citizenship is theoretically
neutral—that is, in the post-1965 era, members of all groups may have the right to become and
be protected as citizens—cultural citizenship often dictates that citizenship is unevenly

distributed to specific groups. He writes, “One must consider categories that are visibly inscribed



on the body, such as gender and race, and their consequences for full democratic participation”
(p. 254). To confine citizenship to its facially neutral legal definitions is to ignore the ways in
which race and other social categories operate in conjunction with power dynamics.

Citizenship is not just a formal legal status; it is also a category that is distributed based
on culturally constructed identities. For example, while Black Americans officially became legal
citizens in the aftermath of the Civil War and with the enactment of the Fourteenth Amendment,
many scholars have argued that they remain second-class citizens who are not extended the full
protection White citizens receive (Harris, 1995; Gotanda, 1995; Crenshaw, 1995; Bell, 1995;
Guinier, 1994). This example demonstrates that the mere removal of legal barriers to citizenship
based on race does not dictate the equal distribution of the rights and protections associated with
citizenship. Instead, citizenship has continually been conflated with Whiteness; as a result,
American social and political institutions operate to protect Whiteness and to promote it as the
standard against which all people are judged.

My definition of citizenship draws on legal, historical, and political scholarship and uses
“citizenship” as an incomplete term that often fails to capture the various dimensions of
American citizenship. I provide the following definition to frame the remainder of my argument,
and to provide a point of reference against which the imagined community of the United States
can be judged. As such, I define citizenship as a construct that is both legally and culturally
defined and maintained. Aihwa Ong (1996) draws on Foucault’s work in defining citizenship as
“a cultural process of ‘subject-ification,’ in the Foucaldian sense of self-making and being-made
by power relations that produce consent through schemes of surveillance, discipline, control, and

administration” (Foucault as cited in Ong, p. 737).° Similarly, I suggest that citizenship is

6" For a more thorough explanation and analysis of Foucault’s work, please see Chapter II.



constructed through the interaction between individuals or populations and the state. That is, the
characteristics of individuals or populations—such as race, gender, or sexuality—enter into the
state’s framework of defining citizenship and thereby constrain the extent to which an individual
or population can become a citizen.

For example, a Black woman may be a highly productive member of society in terms of
her participation in the labor force. She may work multiple jobs and in this way contribute to the
nation. These contributions are often heralded as prerequisites for participation as a full citizen,
that is, productivity is demanded in exchange for the protections and rights of citizenship.
However, the preexisting conditions within the nation-state that conflate Whiteness with
citizenship dictate that her participation will likely be constructed as unproductive—a
construction that is pervasive in the understanding of Black women as “welfare mothers”—and
therefore she will be excluded from the rights and protections associated with citizenship. Her
Blackness excludes her from participation in this institution that is created around White norms.
Therefore, even though she is contributing significantly in terms of the amount of money she is
earning or the number of hours she works, this contribution is racialized so that her contributions
fail to matter.

My definition of citizenship sees the nation-state as an entity that exists because of the
interaction between various sociopolitical institutions, and therefore hones in on the intersection
between legal and cultural institutions and the ways in which these institutions are involved in
processes of “subject-making” (Ong, 1999). Legal status is one, but not the only, aspect of
citizenship and is therefore the first central tenet of a broad definition of citizenship. At their
most basic, legal constructions of citizenship focus on the right of an individual to participate in

American legal institutions and to be afforded the rights extended to citizens by the Constitution.



Thus, in the eyes of the law, a citizen is one who can exercise their political right—voting—and
who is protected by the United States Constitution. In addition, following the civil rights
movements of the 1960s, the United States no longer denies citizenship specifically on the basis
of race; therefore, all people born in the United States or naturalized after immigrating to the
United States are citizens under the law, regardless of race. This definition of citizenship is
incomplete, however, because it fails to recognize the unequal distribution of power among
citizens and the ways in which some citizens, largely on the basis of race, are continually denied
access to full citizenship.

Full citizenship goes beyond mere access to voting as an institution or as a symbolic
right. Full citizenship, for the purposes of this argument, can best be described through a
combination of Ong’s work on cultural citizenship (1999) and Carol Schimd’s definition of
“cultural nationalism” (2001) with the traditional legal definition of citizenship. Schmid defines
cultural nationalism as “an ideology and form of behavior, one which includes a cultural doctrine
and social movements aimed at maintaining identity on behalf of a population that believes itself
to be a nation—whether real or imagined” (p. 10). This process, of forming and maintaining a
particular national identity, is the context into which individuals—both citizen and non-citizen—
enter and interact with national institutions that determine their full citizenship status. In the
United States, this process has centered on the protection of White values and of Whiteness as
the standard against which all people are judged. In the example mentioned above, the Black
woman is denied full citizenship because her immutable characteristics—her race and her gender
—are ascribed and interact with a particular amount of power, or lack thereof, which prevents

her from being included in a national identity that was created around the protection of



Whiteness. Thus, an individual’s citizenship is determined by the ways in which their individual
characteristics are constructed in a particular social order as determined by cultural nationalism.

Citizenship, therefore, is defined as access to power and efficacy that stem from more
than just access to the vote (Guinier, 1994; Winant, 2001) and are instead also connected to
participation in, rather than exclusion from, cultural beliefs and ideologies that govern the
“cultural nationalism” (Schmid, 2001) of the United States. Full citizenship requires that an
individual be able to fully participate in a variety of social and political institutions. Throughout
the history of the United States, however, full citizenship has been denied to particular groups of
people, largely on the basis of race and race’s connection to language and to national origin.
Consequently, full citizenship has historically only been readily available to White Americans, a
concept that was only recently—if incompletely—challenged through the civil rights movements
of the 1960s (Bell, 1995; Crenshaw, 1995; Gotanda, 1995; Haney Lopez, 2007; Delgado and
Stefancic, 2001). This definition of citizenship provides the basis for my discussion of the
historical construction of citizenship and its relationship to the American imagined community,
as well as for later discussions of the construction of Latinos as the antithesis to citizenship. The
following exploration of citizenship provides the central characteristics of the imagined
community of the United States, followed by a historical explanation of the ways in which this
community is largely the stuff of national myths, rather than a reality.
The American “Imagined Community”

Since the founding of the United States, competing definitions of American national
identity have fought for recognition and acceptance as the governing form of Americanism;
however, the overarching national myth has been one of contradictions—a combination of

pluralism and a singular, unified identity (Schmid, 2001; Nieto, 2009; Takaki, 1982). I refer to



this national myth as the American imagined community, a term that builds on Benedict
Anderson’s original use of the concept (as cited in Schmid, 2001). While Anderson first
developed the term to describe the process by which nations create a sense of nationalism that is
then the impetus for revolution, my use of the imagined community is intimately linked to the
power of this ideological community. I use it to suggest that the American imagined community
is the implementation of a carefully created set of beliefs that seeks to resolve the tension
between what the United States is and what it professes to be, and to prevent challenges to the
inherently exclusionary nature of American identity.

This imagined community has two main aspects. The first presents characteristics of
Americanism that theoretically apply to all people and that define the United States as a nation
that is meritocratic and universally extends democratic participation to all people. The second
maintains that, as a community, the United States has historically been a White, Anglo-Saxon,
Protestant, and English-speaking nation. Consequently, post-1965 immigration and voting laws
and the new wave of immigrants following this legislation are constructed as a threat to what has
historically been a unified, White and English-speaking population.

As suggested above, the first aspect of the American imagined community refers to
specific values and traditions that make up an American national myth.” In his work on the
history of bilingual education in the United States, David Nieto (2009) refers to this myth as a set
of specific “authenticities” that define the American nation (p. 61). Many of these authenticities

are best explained by Glazer’s description of the United States as presented in his book arguing

7 ‘It is important to recognize that while I define the imagined community and the values it espouses as a national
myth, the importance of the imagined community is that it is one that is commonly believed and almost universally
understood as true.



against affirmative action, Affirmative Discrimination. Glazer suggests that this “distinctive
American orientation” is founded on three basic principles:

First, the entire world would be allowed to enter the United States...And once having
entered the United States—and whether that entry was by means of forced enslavement,
free immigration, or conquest—all citizens would have equal rights. No group would be
considered subordinate to another.

Second, no separate ethnic group was to be allowed to establish an independent polity in
the United States, This was to be a union of states and a nation of free individuals, not a
nation of politically defined ethnic groups.

Third, no group, however, would be required to give its group character and
distinctiveness as the price of full entry into the American society and polity. (as cited in
Takaki, 2002, p. 24)

Glazer’s description of American values suggests that the United States is a nation characterized
by free immigration, regardless of national origin; by democracy that is equally and universally
distributed to all citizens; and by the coexistence of people from a variety of backgrounds—
cultural, racial, and ethnic—who are all “Americans” and are extended full citizenship rights,
regardless of their differences. These three principles are intertwined and connected to other
major aspects of the imagined community, which include participation and belief in the
American Dream and middle-class aspirations. Thus, the complete picture of the imagined
community of the United States is one of equality, of a melting pot of different groups of people
who are all able to live together under the equal and full protection of democracy. (Glazer as
cited in Takaki, 2002). Somewhat paradoxically, however, is the second half of the imagined
community, which presents a unity that is in many ways antithetical to this sense of cultural
pluralism.

The second aspect of the imagined community, which operates alongside the national
myth of meritocracy, the American Dream, and full and equal participation in democracy, claims
that the United States is a nation that has historically been White, Protestant, and English-

speaking. As a result, demographic changes or political movements such as the Civil Rights



Movement are perceived as a threat to the imagined community. Heinz Kloss suggests that the
American imagined community is one of “a nation united by one language and one culture” (as
cited in Schmid, 2001, p. 9). Schmid (2001) and Winant (2001) provide increasing evidence for
this claim by demonstrating that notions of American identity were consistently reorganized
throughout history along racial, religious, and language boundaries to perpetuate this image of
the United States as a White, Protestant, and English-speaking nation. Furthermore, as David
Nieto (2009) suggests, one of the reticent and powerful beliefs commonly held about
immigration to the United States is that older (and Whiter) waves of immigration assimilated and
learned English quickly, something that new immigrants—who are largely of color—cannot and
do not do, demonstrating the ways in which immigrant groups of color are criminalized for what
is seen as their active rejection of White, English-speaking, Protestant culture, in order to
maintain this aspect of the imagined community.

However, while this image of a homogenous imagined community that willingly extends
citizenship and full participation to all is pervasive, its most important aspect is that it is
imagined and constructed. The reality is that historically and presently, American identity has
been neither race-neutral nor inclusive (Harris, 1995; Bell, 1995; Takaki 2002). As Richard
Delgado (1999) argues, “‘The [American] community,” then, is deeply shaped by racism, sexism,
and xenophobia. This is so not only in terms of its demography and makeup but also its
preferences.” He continues by suggesting that this community, governed by seemingly neutral
but in fact highly polarized and exclusionary beliefs, will, if given the chance, “opt for the
familiar—itself” (p. 250). This relationship demonstrates the power of the paradox of the
imagined community—Dby presenting itself as both pluralistic and universally White and English-

speaking, the processes by which citizenship is unevenly distributed become invisible. The logic



becomes that if a group fails to be included in the imagined community, it is because of their
own refusal to join, rather than because the system is inherently exclusionary. The national lore
as presented by authors including Glazer (as cited in Takaki, 2002) and Huntington (2004) are
thus powerful tools that maintain a system of exclusion under the guise of the equal extension of
democracy to all.

In the section above, I have provided an expansive view of citizenship that suggests that
full citizenship transcends mere legal definitions, and instead is expanded to include full
participation in social, legal, and cultural systems, as well as protection under these systems. I
then described the imagined community as one of both pluralism and an understanding of
American identity as inherently white, Protestant, and English-speaking. Legal, economic, and
political histories, however, provide a different understanding of reality that highlights the
consistent racialization and disenfranchisement of entire populations on the basis of particularly
constructed racial and national identities. Below, I provide a brief history of citizenship and
immigration. This history provides a foundation for understanding the pre-1965 legal conflation
of Whiteness with citizenship, and the changes wrought by the 1965 Immigration and
Naturalization Act that required a shift, but not an undoing, of the relationship between
Whiteness and citizenship. This historical context provides important background for the
construction of Latinos in relation to citizenship, as well as how both constructions of citizenship
more generally, and of Latinos more specifically, enters into debates about bilingual education
and Question 2.

The History of Citizenship and Immigration
The question of who is allowed to become a citizen of the United States has existed since

the nation’s inception. Although there are earlier debates surrounding citizenship, the first



significant law was the Naturalization Law of 1790, which stated that only free White
immigrants could become naturalized American citizens (Takaki, 1982, p. 25). This law
remained in effect until the Immigration and Naturalization Act of 1952, which stated that
individuals could not be prevented from becoming naturalized citizens on the basis of race.®
Between 1790 and 1952, then, only White immigrants to the United States even had the option of
becoming naturalized citizens, creating a specific legal relationship with citizenship and
Whiteness. It is in part because of the historical legal conflation of Whiteness and citizenship that
the idea of a homogenous White and Protestant community remains such a crucial part of the
imagined community. It is important to recognize, however, that the fact that citizens were White
was not accidental, nor was it neutral. Instead, it was the result of immigration and labor policies
that sought to exclude on the basis of race.

As Winant argues in The World Is a Ghetto (2001), race has been one of the primary
organizing principles around which the modern world was structured. This racial world
organization meant that race was a primary factor in the development of economic, cultural, and
social systems. For example, almost a decade later, in the second half of the 1800s, Chinese
laborers were actively recruited to work on the construction of the West Coast railroad system
but became workers classified as “aliens ineligible for citizenship” under the 1790 Naturalization
Law. Based on this designation, Chinese workers were excluded from full participation in the
very nation they were playing a critical role in forming on the basis of race, including access to
“land ownership, social mobility, and transformation [from] immigrants into Americans”
(Takaki, 1982, p. 26). These aspects of citizenship were important, because they demonstrate the

relationship between citizenship and property, a theme discussed more thoroughly in Chapter II.

8 ‘These laws refer only to naturalized citizens, not to slaves or other people of color born in the United States.



These immigrants—Ilike the Latino immigrants discussed in Chapter [I—were productively
contributing to the nation-state through their labor participation, but were productive only to the
nation, not to themselves; they were not allowed to receive any of the benefits of their
productivity because they were denied full citizenship. Thus, the unequal application of the
Naturalization Law of 1790 to Chinese laborers is an example of the ways in which the
peculiarities of race operated in the American economic system to both exploit Chinese labor and
deny Chinese workers the right to full citizenship. Forced to remain perpetual foreigners, this
image of Asians and Asian-Americans as never truly belonging in the United States continues
today in many of the modern anti-immigration sentiments that increased with the 1965
Immigration and Naturalization Act.

Following the Chinese Exclusion Act of 1882, which barred immigration from China to
the United States (Schmid, 2001, p. 38) came the Burnett Act of 1917 and with it, the creation of
an Asiatic Barred Zone and of a literacy test as a requirement for citizenship. This legislation
effectively barred all immigration from most of Asia and required a literacy test—defined as the
ability to read 40 words in any language—which was meant to distinguish between immigrants
capable of assimilation and those who were not. This Act developed out of a preoccupation with
the perceived threat posed by supposedly less intelligent, inferior human races and demonstrated
“the culmination of these longstanding efforts to codify racist and nationalist ideology to groups
thought to be unassimilable” (Schmid, 2001, p. 40). These groups were constructed as
unassimilable on the basis of race; that is, they were understood as incapable of participating in
the White-dominated social system and were therefore defined and maintained as antithetical to
“American”—White—identity and citizenship. The categorization of Asian and other groups of

color as “unassimilable” was far from accidental; instead, it was a tool used to perpetuate the



notion of democracy and equality, while maintaining a national identity that protected and
maintained White supremacy. Thus, this legislation demonstrates the ways in which White-
dominated institutions dealt with the perceived threat of immigrant groups of color to the
national identity that was based on White supremacy and exclusion of people of color.

This wave of explicit legal restriction on the immigration of particular racial groups
continued with the Immigration Act of 1924, or the National Origins and Asian Exclusion Acts.
This legislation restricted immigration on the basis of country of origin, and is a concrete
example of Delgado’s (1999) claim that a community based on exclusionary ideologies will seek
to replicate itself along racialized lines, as it created quotas for each country of origin that stated
that immigration from each country would be limited to 3% of the foreign-born population
residing in the US in 1910.° This legislation was designed to curb large numbers of Eastern
European immigrants—who were not yet considered White—from entering the United States
and to prohibit the immigration of Asian immigrants, and was the “conclusion of an era of
nationalistic and nativistic legislation in the mid-1920s” (Schmid, 2001, p. 41). Finally, the
McCarran-Walter Act of 1952 maintained and modified the national origin quotas; however, it
did open immigration to particular nationalities that had previously been ineligible for
immigration. In addition, this Act required English literacy as a necessary qualification for
naturalization, which further cemented the idea of a linguistically homogenous population as
described in the imagined community. National origin quotas remained in place until the
Immigration and Naturalization Act of 1965. All of the legislation enacted before 1965 regarding

citizenship and immigration connected citizenship directly to the homogenous imagined

9 ‘Originally, the national origin quotas were set based on the US foreign-born populations as documented in the
1910 Census. When the Johnson Act superseded the original legislation in 1924, the quota system was changed to

the 1890 US population data, meaning that even more immigrants of color were denied entry to the United States.



community and to a particular view of American identity because these laws excluded on the
basis of formalized, but constructed, racial categories and then presented the racial makeup of the
United States as natural.

All of this legislation, and the specific legal construction of citizenship around Whiteness
are examples of the ways in which American legal institutions perpetuated the notion of
Whiteness as a prerequisite for citizenship. Because citizenship was intimately connected to
Whiteness, it became a benefit of Whiteness that must be protected (Harris, 1995). The legal and
political systems illustrate the ways in which institutions in the United States have historically
served to maintain this protection, through the development of race-based exclusionary laws and
the subsequent explanation of White domination over citizenship as natural. In the 1960s,
however, these forms of overt race-based discrimination and exclusion from citizenship were no
longer deemed acceptable, because they became too obviously exclusionary, and therefore
contrary to the principles of equality and democracy central to the tenuous balance of the
imagined community (Bell, 1995; Guinier, 2004). As a result, Whiteness conceded and removed
specifically race-based immigration and citizenship restrictions. Instead, after the Immigration
and Naturalization Law of 1965, new ways of protecting Whiteness developed.

With the passage of the Immigration and Naturalization Act of 1965, the national quotas
and explicitly racial immigration policies were lifted, and the focus of immigration shifted to
family reunification. The 1965 Act provided specific changes to the race-based nature of
immigration, and therefore of legal citizenship in the United States, marking a turning point, both
in the policies themselves and in the demographics of the nation. As a result of the 1965 Act and
the opening of the American borders, while the overall US population only grew by 20% in the

decades between 1970 and 1990, the Latino population grew by 141% and the Asian population



by 385% (Schmid, 2001, p. 42). In addition, the 1965 Act had an increased focus on immigrants
with particular skills that were necessary in new American job markets. As a result, the new
wave of immigrants after 1965 was more diverse racially, nationally, and socioeconomically.
This meant that more immigrants were entering new spheres traditionally controlled exclusively
by the imagined community of “true” Americans—White, Protestant, and English-speaking.

It is in the wake of the relatively progressive legislation of the 1960s, including the
Immigration and Naturalization Act of 1965 and the removal of specific legal racial barriers that
issues of bilingual education and anti-immigrant sentiment develop. Scholars consistently note
that the 1960s demonstrate a shift in racial development in the United States and, some would
argue, globally (Winant, 2001; Guinier, 1994; Nieto, 2009; Schmid, 2001; Bell, 1995). Winant
(2001) refers to the global “break” as a “worldwide crisis of racial formation [emphasis in
original]” that led to “decolonization and civil rights, democratization and political inclusion” (p.
135-136). The 1960s, and the civil rights movements this decade inspired demonstrate attempts
to create a new racial order, the culmination of the paradox of the American—and global—
imagined community. Winant writes:

As it assumed its place as leader of what it called the “free world,” the [United States]
was forced to face its lack of freedom within. U.S. society confronted anew the anti-
democratic and immoral racial subordination upon which it continued to depend...Was
the United States really “the land of the free and the home of the brave”?...[In the 1960s]
these commonsense beliefs were questioned, not for the first time, but to an
unprecedented extent. (p. 148)

This passage captures both the tensions between the two aspects of the American community and
the ways in which the legal and cultural histories of immigration and citizenship became part of a
national conflict over competing definitions of American citizenship and American identity in the

postwar era.



Nonetheless, while the 1960s did represent a challenge to the inherent friction present in
dual conceptions of American identity, the transformation this decade gained was incomplete. As
a result of the victories of the 1960s, Black Americans and other people of color were
“transformed...from beggars pleading for decent treatment to citizens demanding equal
treatment under the law” (Bell, 1995, p. 20). The shift—the global “break” (Winant, 2001)—
demonstrated the removal of specifically race-based exclusion, but was not a fundamental
challenge to the conflation of Whiteness with citizenship. This was because, as Winant (2001)
and Bell (1995) argue, Whites permitted this shift at least in part because allowing formal race-
based discrimination to continue damaged notions of democracy and equality central to the first
tenet of the imagined community. The mere removal of legal barriers to citizenship on the basis
of race does not prevent race and country of origin from continuing to operate in ways that deny
full citizenship to particular groups of people along racial lines. The 1960s therefore
demonstrates an incomplete challenge not only to the American imagined community, but also to
the racism embedded in the social and political organization of the United States. Debates about
language and about bilingual education more specifically represent one area in which Whiteness
continues to reign supreme, especially due to the relationship between speaking English and the
second tenet of the imagined community.

A Brief History of the Role of Language and Bilingual Education

Although language is an integral part of the imagined community discussed above, the
United States does not have an official national language and has not legally defined a universal
language for its population. However, language’s absence from the Constitution and other
important national documents does not indicate that language has not been a consistent point of

contention in both the general and the educational histories of the United States. Instead, it is



precisely because of this conspicuous avoidance of language that English and other languages
have become and continue to be a battlefield on which fights for particular forms of American
identity are waged. As Carol Schmid (2001) argues, “Language alone has rarely been the major
source of conflict in American society; instead, it has been the proxy for other conditions that
have challenged the power relations of the dominant group(s)” (p. 4). Language, like so many
other forms of group identification, is largely symbolic. This does not mean that language is not
powerful; instead, it is its symbolic and somewhat tenuous relationship to American identity that
gives it power. Language becomes racialized, meaning that particular languages are ascribed or
denied power based on their entry into American racial discourse. Specifically, debates about
bilingual education exist within a historical framework of language debates that have privileged
European languages and have attempted to eradicate or demote the languages of people of color.
Debates about the importance of language as a central characteristic of national identity
have existed since the beginning of the nation, although in this first era of US history, the debate
was largely about German or other European languages. The founding fathers held a variety of
views about language—Benjamin Franklin felt threatened by the large German-speaking
population living in Pennsylvania; Thomas Jefferson acknowledged the importance of languages
other than English in foreign diplomacy, but also held contradictory views about the ability of
non-English-speaking immigrants from Europe to adopt American values; and Benjamin Rush
recognized the contradiction inherent in denying language minority groups the retention of their
native languages while the budding nation portrayed itself as a champion of democracy (Schmid,
2001, p. 14-17). All of these ideas were expressed outside of the Continental Congress,
presenting language as largely an individual rather than national issue and paving the way for

future debates about the role of language. It is important to note, however, that this external



debate about the relationship between language and the creation of a new nation only applied to
European languages. The United States’ policy towards Native American languages, and later
towards Spanish and Asian languages, was significantly different, demonstrating the ways in
which differently racialized groups interacted with American social and legal institutions and the
ways in which people of color were constructed as inherently outside of the purview of American
society and citizenship.

The United States’ policy on Native languages and Spanish made an explicit connection
between citizenship—as well as civilization and its connection to labor and productivity—and
English, and these policies often coincided with educational policies that privileged English.
First, in the case of Native languages, forcing indigenous peoples to give up their native
languages in favor of English was a common practice in US attempts to “civilize” Native
American tribes. Indian boarding schools provide an example of the ways in which language was
tied to the systematic extermination of indigenous communities, cultures, and languages. These
boarding schools were designed to Americanize Native Americans and to “kill the Indian and
save the man,” a policy that involved removing Native children from their communities and
forcing them to speak English and to remove cultural signifiers that made them distinct from
White settlers (Nieto, 2009; Schmid, 2001; Spring, 2007). The underlying message was that if
Native children were to become truly “American,” they had to speak English. As a result,
regardless of the lack of an official language, Indian boarding schools are an example of the
ways in which, as the nation’s unofficial language, English was connected to civilization and to
citizenship and therefore afforded power.

The statehood of the Southwest states in the late nineteenth century provides a similar

example of the connection between citizenship, power, and English. After the Mexican-



American War, the United States took control of previously Mexican land in what would become
the modern American Southwest, including the states of California, New Mexico, Arizona, and
Colorado. As a result, the Mexican people living there suddenly came under the control of the
United States and were theoretically granted full legal citizenship under the Treaty of Guadalupe
Hidalgo. However, their acceptance as full citizens of the United States was far from immediate.
Although the Mexican-American War ended in 1848, New Mexico was not allowed to become a
state until 1912, a policy that was explicitly connected to the fact that, until 1912, most of the
New Mexican population was Spanish-speaking (Schmid, 2001; Nieto, 2009). Similar stories
were repeated in California and other Southwestern territories, although California received its
statehood earlier because a large number of White settlers arrived more quickly there than in
other states following the Mexican-American War.

Therefore, the official policy of the United States in regards to the Spanish-speaking
Southwest was one of both denying statehood until “English-speaking settlers had sufficiently
populated the new territories” and “delimiting state borders to favor an English-speaking
majority by splitting Spanish-speaking communities” (Nieto, 2009, p. 62). Although the
Mexican-American War theoretically provided an opportunity for languages other than English
to be accepted as part of American national identity, the official policy adopted after the war
further cemented English as a necessary component of Americanism. The mere conquering of
Spanish-speaking territory did not lead to the incorporation of Spanish and of Spanish-speaking
populations into the national fabric of the United States; instead, statehood and full recognition
of new Spanish-speaking Americans was explicitly tied to the presence or creation of an English-
speaking majority. English, and by extension Whiteness, became a prerequisite necessary for

both literal and figurative participation in the nation. This represents one of the mechanisms by



which the second aspect of the imagined community—American homogeneity—was maintained,
and portrayed as natural. In part because of these policies following the war, Spanish would
remain a marginal language, one that needed to be discarded as the price of full entry into
American citizenship.

Although these examples and others demonstrate legislative commitments to the
connection between English and American identity, the Supreme Court often protected linguistic
freedom in cases involving language of instruction in schools. Meyer v. Nebraska (1923),
Farrington v. Tokushige (1927), and Mo Hock Ke Lok Po v. Stainback (1949) all provided
arguments declaring linguistic control as a violation of freedoms protected in the Constitution
(Nieto, 2009). While these cases did argue for the protection of freedom of language of
instruction, they focused largely on the right to teach in a language other than English, rather
than on the unequal opportunities available to ELL students.'® These court cases, as well as the
political and social upheavals caused by the Civil Rights Movement, paved the way for the
Bilingual Education Act of 1968.

The Bilingual Education Act, also referred to as Title VII, was part of the Elementary and
Secondary Education Act and provided federal support for implementation of new and
innovative techniques to teach ELL students, particularly those from low-income backgrounds.
Although the Act did not require school districts to offer bilingual programs, it was the first
ambitious piece of legislation ever passed on behalf of language minorities at the federal level
(Nieto, 2009). However, Title VII’s push for innovation and new techniques became somewhat

of an unfunded mandate; Congress never passed funding for the bill in 1968 and by 1973, “the

10 ‘These kinds of arguments, most famously made in Lau v. Nichols (1973), did not come until after the significant
civil rights legislation of the 1960s.



act had benefitted only 2 percent of the nation’s bilingual schoolchildren” (Schmid, 2001, p. 69).
The act was amended in 1974 to include more specific definitions of bilingual programs, as well
as a system for determining the goals and success of bilingual education programs (Nieto, 2009;
Arias and Casanova, 1993). Like many of the victories of the 1960s, the Bilingual Education Act
can be seen not as a landmark piece of legislation that produced fundamental changes in the
education of ELL students, but as an incomplete starting point that often failed to provide
comprehensive reform or a picture of what this reform should resemble. Although it theoretically
worked to provide protection to linguistic minorities within schools, ultimately, Title VII could
not extricate itself from the historical conflation of Whiteness with citizenship, and the continued
protection of this relationship.

Thus far, this chapter has explored the ways in which citizenship and language are social
phenomena that have been constructed in relation to power and race. These constructions have
defined Whiteness, including the English language, as a prerequisite for power and the extension
of full citizenship. Historically, overtly race-based discrimination was the premise on which
citizenship and language recognition was simultaneously extended to Whites and denied to
people of color. In the 1960s, however, explicitly discriminating on the basis of race became
socially and politically unacceptable to Whites and was therefore dismantled. This shift does not
mean that Whiteness and speaking English ceased to be conditions necessary for full
participation as a citizen. Instead, the processes by which this conflation occurs became more
invisible. Constructions of language and citizenship continue to be inextricably linked with
power, with the extension of power to Whiteness and the denial of this power to people of color.

Critical Race Theory




Critical Race Theory provides a framework through which to understand the historical
and current conflation of Whiteness with citizenship and the ways in which it has been
perpetuated through particular legal and social institutions because it examines the pervasiveness
of racism as one of the central organizing principles of the United States. Although Critical Race
Theory has developed and morphed into a variety of sub-movements, it is generally comprised of
several key tenets. First, Critical Race Theory sees racism as normative (Delgado and Stefancic,
2001; Crenshaw, Gotanda, Peller, Thomas, 1995). That is, rather than being the exception to
otherwise fair and just social rules and processes, racism operates between and within institutions
and is endemic to society. Because racism is the primary rule by which society is governed, it
remains difficult to identify and untangle from the complex institutional relationships in which it
is entwined. Critical Race Theory understands the historical exclusion of people of color from
full citizenship as a result of the racist policies on which definitions of citizenship were created.
For example, Critical Race Theory defines the mobilization of legal institutions to specifically
deny citizenship to people of color, through the National Origins and Asian Exclusion Acts and
other forms of legislation as racist acts that served to maintain a system in which Whiteness is a
requirement for citizenship. As a result of racism’s pervasiveness and prominence as a tool of
social organization Critical Race theorists also critique and combat the colorblindness that
developed in legal and other disciplines after the 1960s.

Critical Race Theory defines colorblindness as the process by which social or legal
systems fail to recognize race in favor of promoting formal equality, or policies that are based on
equal treatment of all groups under the law without mention of race or the historical legacies of
racism. Formal equality claims that the struggle for equality exemplified in the civil rights

movements of the 1960s is no longer legitimate, because formal equality before the law is



synonymous with true equality (Crenshaw, 1995; Harris, 1995; Gotanda, 1995). Glazer’s
description of the “distinctive American orientation” (as cited in Takaki, 2002) is an example of a
colorblind conception of US social and political institutions because it claims that, although there
may have been racially discriminatory policies in the past, the Immigration and Naturalization
Act of 1965 ensured a return to the fundamental principles of formal equality—and therefore,
true equality—upon which the United States was founded. In equating formal equality with true
racial equity, colorblindness perpetuates the oppression of people of color and the continued
dominance of White supremacy. As Ladson-Billings (1995) argues, Critical Race Theory
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purports that ““traditional claims of legal neutrality, objectivity, color-blindness, and meritocracy
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[are] camouflages for the self-interest of dominant groups in American society’” (Delgado as
cited in Ladson-Billings & Tate, 1995, p. 53). Thus, colorblindness is a reaction against the call
for true equality in the 1960s and the concessions the civil rights movements demanded. It is
now one of the main mechanisms through which legal, political, and educational institutions
continue to protect White interests Because colorblindness is one of the defining characteristics
of the post-1965 American social, legal, and educational systems, the Critical Race frameworks
used to map the mechanisms by which colorblindness operates are multifaceted, but include a
reliance on formal-race, restrictive equality, Whiteness as property, and valuation of particular
forms of cultural capital (Gotanda, 1995; Crenshaw, 1995; Harris, 1995; Yosso, 2005). These
frameworks will all be analyzed and implemented in both Chapter II and Chapter III.

Third, Critical Race scholars attack the legal system—and, more recently, the education
system—through a social justice framework. That is, Critical Race Theory advocates a

methodology that consistently challenges racism and works towards a goal of social justice.

Central to this goal are the ideas of counterstorytelling and including the specific narratives of



people of color. Critical Race scholars argue that racism must be described by those it oppresses,
and therefore uses people of color’s testimonies to counteract colorblindness or mainstream
acceptance of White supremacy. These narratives provide competing versions of truth, with the
understanding that the production of these testimonies will allow for alternate views of reality
that are more in line with the actual experiences of communities of color than the version of
reality in line with Whiteness (Solorzano & Delgado Bernal, 2001; Delgado & Stefancic, 2001;
Lawrence, 1990). For example, Critical Race Theory suggests that the paradox of the imagined
community described above derives some of its power from the complete absence of the
narratives of the experiences of people of color. Because the imagined community was created
and controlled by Whiteness, Whiteness had the power to define people of color within the
imagined community, and to make these systems of oppression seem neutral and natural. Failure
to provide space for counternarratives allows institutions, which are dominated by Whites, to
define the experiences of people of color, rather than let people of color define themselves, and
therefore to deny power to people of color, often with very real consequences, as seen in the
creation of the imagined community.

Finally, Critical Race theorists argue that because racism is endemic, normative, and
involves the distribution of power, it confers particular material and psychological benefits to
Whites (Delgado and Stefancic, 2001, p. 7; Harris, 1995). For White elites, the benefits of
Whiteness are both material and psychological, while for working-class Whites, the benefits are
largely psychological—that is, they can claim their Whiteness and thereby claim a form of
psychological superiority because doing so distinguishes them from people of color. Because of
these two dimensions of racism, Delgado and Stefancic (2001) discuss two competing ideologies

among Critical Race scholars. On the one hand, idealists argue that racism can be dismantled “by



changing the system of images, words, attitudes, unconscious feelings, scripts and social
teachings by which we convey to one another that certain people are less intelligent, reliable,
hardworking, virtuous, and American than others” (p. 17). Thus, idealists rest their logic on the
idea of race and racism as social constructs with ideological aspects that can be unmade just as
they were made. Realists or materialists, on the other hand, argue that racism is “a means by
which society allocate[s] privilege and status” (Delgado and Stefancic, 2001, p. 17) in the form
of tangible, material benefits. In addition, materialists claim that “attitudes follow, explain, and
rationalize what is taking place in the material sector” (Delgado and Stefancic, 2001, p. 20).
Materialists argue that material disparities or systems occur first, and then use racist ideologies
and attitudes to justify occurrences in these systems.

The material school provides a better framework through which to analyze and
understand the construction of citizenship. However, it is important to recognize that material
and ideological processes often occur simultaneously and cement each other; it is not always true
that ideologies develop to explain particular material disparities, but rather these beliefs may
develop in ways that allow for material inequity to persist in new forms. For example, Latinos
have historically been exploited as a source of cheap labor—a process that resulted in a lack of
material wealth and property in the Latino community, and the accumulation of wealth for the
nation at large, which was assumed to be White and English-speaking (see Chapter II for a more
in-depth explanation of this phenomenon). In addition, however, ideological frameworks
developed that degraded the Spanish language and that viewed all Latinos as inherently
undocumented. These two processes occurred largely simultaneously, and developed in ways that
allowed for the consistent exploitation of the Latino population. The argument was that Latinos

were not “American”—that is, they did not conform to the second characteristic of the imagined



community, which defined the United States as White and English-speaking. As a result, material
exploitation was acceptable, because they were deemed outside of the protection of being
“American.” As Chapter II discusses, this simultaneous ideological and material construction
developed out of a desire to protect White interests, rights, and property.

Thus, Critical Race Theory provides an important theoretical framework for analyzing
historical and current constructions of citizenship because of its emphasis on the centrality of
race and its insistence on questioning rhetoric that deemphasizes or makes invisible race’s role in
the structuring of American society and the imagined community. It argues that race’s
relationship to citizenship continues, even in the post-1960s era of colorblindness. Critical Race
Theory therefore provides the most significant theoretical framework for an analysis of the
construction of Latinos in Chapter II and Question 2 in Chapter III.

This chapter has examined the history of citizenship and immigration in the United States
through an expansive definition of citizenship that moves beyond mere legal status to include full
participation in American social and legal institutions. It has contextualized the historical
conflation of Whiteness with citizenship through a discussion of the American imagined
community, which is constructed as both pluralistic and uniformly white, Protestant, and
English-speaking. In discussing the racialization of citizenship, this chapter suggests that race
has always been one of the central factors in defining and extending citizenship, even in the post-
1965 era. Thus, this chapter has demonstrated that while historically, Whiteness and speaking
English were explicit legal prerequisites for citizenship, current constructions of citizenship are
not specifically connected to race. Instead, as Critical Race Theory argues, after the 1965
Immigration and Naturalization Act, the conflation of Whiteness with citizenship continued, but

in more pervasive and colorblind ways. In Chapter II, I will examine the ways in which historical



and current constructions of citizenship are employed in the construction of Latinos, using the
general tenets of Critical Race Theory, but also providing a more specific analysis using

Foucault’s theory of criminalization and surveillance and Harris’ work on Whiteness as property.



Chapter II — The Construction and Maintenance of Latino
Identity and Illegality

“With its wealth, its beauty and its comfortable distance from the
Mexican border, Marin Country, Calif., has long been immune from the
controversy over illegal immigration. But that’s changing. These days,
agents of the U.S. Immigration and Naturalization Service cruise
through...to question the mostly Latino men who congregate on street
corners, hoping to be hired for day work. Acting on complaints from
residents, INS agents have arrested 111 undocumented aliens in Marin.’
- Patricia King and Donna Foote, Newsweek, 1993

b

Introduction

As the previous chapter demonstrated, the conflation of Whiteness with citizenship has
been a central tenet of the nation’s history. After the Immigration and Naturalization Act of 1965,
many barriers to immigration were removed, but the increasing numbers of Latino immigrants
entering the country could not escape the pervasive power of the historical and legal conflation
of Whiteness with citizenship. In public discourse, and in particular institutions, including the
labor system and schooling, Latinos have been constructed as poor, low-skilled immigrants who
are a drain on social services and who do not want to assimilate. This construction is then used as
justification for the exclusion of Latinos from full citizenship, as defined in Chapter I, and from
participation in specific institutions, including schools.

The images of Latinos are familiar—chain-link fences stretching across the American
Southwest, Brown faces peering through the wire and Brown bodies entering the United States in
droves, all of them entering without proper documentation and with very little money. Once in
the United States, they enter the American workforce as construction workers and housekeepers,

but these jobs are low-paying. As a result, they end up draining the United States of its resources



through an overuse of social services and public benefits. Their children, especially in the
Southwest, overwhelm schools and teachers, draining the system of valuable resources.

This image, of the “illegal” Latino immigrant—who, despite the variation in the Latino
population, is often assumed to be Mexican—is pervasive. To talk about the “immigration
problem” in the wake of the 1965 Immigration and Naturalization Act is to talk about Latinos, a
conflation that serves to immediately criminalize Latinos and place them consistently outside of
the confines of citizenship and belonging. This construction—while far from true—is also far
from accidental. Instead, this construction of Latinos in the United States serves to maintain and
protect the interests of Whites, including the exclusivity of full citizenship and the rights and
properties associated with Whiteness. The portrayal of Latinos as non-citizens and criminals who
are unwilling to assimilate to the ideals espoused by the American imagined community as
described in Chapter I allows for the simultaneous construction of White citizenship and
normativity. Thus, the construction of Latinos and, concurrently, of Whiteness, serves to protect
what Cheryl Harris (1995) deems Whiteness as property.

This chapter will explain Harris’s theory of Whiteness as property and Foucault’s (1977)
theory of surveillance and policing and will use them as windows into the ways in which Latinos
are understood and constructed in a larger system of White supremacy. I will examine the post-
1960s construction of Latinos in the media that presents Latinos in binary opposition to
Whiteness and as a threat to the ideological, institutional, and material property interests of
Whiteness. This public discourse rests on and perpetuates the presupposition of inherent Latino
illegality. I will then describe the ways in which Whiteness as property operates in several
systems, in particular, the American labor system, the institution of White ideological property,

and the education system. I will argue that schools are a form of property in and of themselves,



and that even cases that seemed to challenge the predominance of Whiteness in schools in fact
operated in a system of White hegemony. Finally, the chapter concludes with a review of the
literature on bilingual education, and the ways in which this research itself operates from a
position of White supremacy.

Foucault: Surveillance and Visibility

Foucault’s work on surveillance and visibility (1977) provides an important framework
through which to understand the construction of groups of people and the subsequent meaning
assigned to them within the nation. He suggests that criminals are constructed in the nation-state
through a process of surveillance and hypervisible punishment, in which all members of a
society participate in a system that surveys its members and visibly punishes particular forms of
behavior that are constructed as “criminal.” This process allows for the concurrent and invisible
construction of the non-criminal, because while criminals are hypervisibly punished, the
characteristics of non-criminals are simultaneously validated and presented as natural (Foucault,
1977). Closely linked to the dual construction of criminals and non-criminals is the construction
of the citizen and the non-citizen, in part because individuals and populations become criminals
precisely because they are constructed as non-citizens; that is, they are not fulfilling their
responsibilities to the nation-state and are therefore criminalized. Thus, just as the non-criminal
cannot exist without the criminal, so the citizen cannot exist without the non-citizen as a
comparison. This form of invisible and yet ever-present surveillance in society at large serves to
force members of society to conform to particular norms of citizenship because of the
expectation that those members who do not conform will be punished.

In this process, Foucault argues that the surveillance itself becomes invisible and

normalized and the expectations for and definitions of the citizen become a standard whose



origins are never examined. At the same time, deviants from this seemingly “natural” order are
made hypervisible, serving as examples for all future citizens of the nation-state of the
consequences of failing to conform to the supposedly natural behavior of citizens (Foucault,
1977). Because the processes of surveillance and setting expectations for non-criminality are
largely invisible, while the process of punishment for criminality is hypervisible, the construction
of a citizen gains normative power. While criminals and non-citizens are both constructed, the
invisibility of the mechanisms by which citizens are constructed allows for the characteristics of
citizens to be seen as natural and therefore normal. Thus, citizenship is constructed and
maintained through the creation of a non-citizen, who is surveyed and punished by the state and
other sociopolitical institutions.

Furthermore, the hypervisibility of surveillance becomes a spectacle, a ritual of
punishment that becomes part of an organized system of power. The punishment of particular
bodies—in this case Latinos—is far from random. Instead, it is a system that creates and defines
categories of crimes, and then develops a system of differentiated pain to punish the constructed
perpetrators of these crimes (Foucault, 1977). As Foucault argues, the goal of the spectacle of
punishment is not to “reconcile” the crime. Instead, the spectacle serves to “mark the victim...to
brand the victim with infamy” (Foucault, 1977, p. 34). Thus, an audience is a key element of the
spectacle. The spectacle is so powerful precisely because it has a captive group of citizens or
non-criminals to witness the display of punishment. These citizens will remember the spectacle
not because of the pain it inflicts on its victims, but because of the spectacle’s “triumph”
(Foucault, 1977, p. 34) over the criminal, and the sense of justice that the spectacle creates.
Because of the spectacle’s reliance on the relationship between the condemned and the innocent,

it is intimately linked to the construction of a larger system of power and order.



When combined with the tenets of Critical Race Theory presented in Chapter I,
Foucault’s theory of surveillance suggests that this simultaneous process operates racially as
well, in that Whiteness is created and perpetuated through the hypervisible construction of a non-
White Other. This construction is especially powerful because the mechanisms through which
Whiteness becomes a property necessary for citizenship remain unnamed and invisible, allowing
society and specific institutions to be seen as race-neutral. At the same time, Latino bodies and
the bodies of other people of color are surveyed and constructed as perpetual non-citizens and
are therefore condemned. This process then perpetuates itself, so that the question of actual legal
status fails to matter. Instead, Latinos are automatically assumed to be non-citizens because of
the hypervisibility of Latino “illegality” and are therefore punished. Foucault’s framework thus
provides a lens through which to examine the hypervisible construction of Latino illegality and
the simultaneous, yet invisible construction of the White citizen.

The Latino Threat Narrative

In popular media, national discourse, and a variety of scholarly works, Latinos are
portrayed as an invading force and a threat to American jobs, security, and overall way of life. In
addition, they are seen as an isolated group that does not want to assimilate to so-called
“American” norms—tecall the imagined community of Chapter [—and that poses a threat to
American jobs and American identity. This group is also seen as universally Spanish-speaking
and Catholic." Chavez (2008) refers to this image as the “Latino Threat Narrative.” This
narrative is one of the mechanisms by which Latino populations are surveyed, policed, and

firmly entrenched as non-citizens (Foucault, 1977). For example, a feature article on the growing

11 “Scholars note that this image of invasion has been associated with Latinos largely since the demographic
changes brought by the Immigration and Naturalization Act of 1965, but that even though the dialogue has changed,
Latinos have never been allowed full participation as citizens, and have instead been largely manipulated by
American legal policies (Chavez, 2008; De Genova, 2006; MacDonald, 2004).



Latino population from a 1993 edition of Newsweek entitled “America: Still a Melting Pot?”
provides information about the various institutions in which Latino populations participate, but
also provides important visual clues about the construction of the Latino population. The article
begins on a two-page spread, with the title written in large script across the top. Beneath the title
is an extremely large picture of a chain-link fence representing the border between Mexico and
the United States. There is a hole in the fence and two Latino men are standing at its mouth,
presumably preparing to cross the border into the United States. Later in the article, alongside
descriptions of the “costs of immigration” are additional images, of a family in handcuffs
following an Immigration and Naturalization Services (INS) raid of a home in Southern
California, and another photo of a fence, this one with a man actively jumping over it to enter the
United States (Morgenthau, 1993).

These images, regardless of the text that surrounds them, send a powerful message of
surveillance and criminalization. Significantly, they are the only images of Latinos in the article,
aside from a small photo of a Latino boy learning English positioned next to the first
overwhelming photo of the fence. The visual presence of Latinos in this article is one of
surveillance and inherent criminality. There is an image of actual punishment—the family
undergoing an INS raid—but the caption for this photo describes these people as “aliens,”
stripping them of not only any potential citizenship but also of their personhood because of their
assumed criminality. A Foucauldian analysis of these images suggests that they are examples of
the ways in which the surveillance and condemnation of Latino bodies is made hypervisible;
these images are not unique, but are instead representations of a ubiquitous phenomenon. This
hypervisibility then makes the criminality and non-citizenship of Latinos an inherent part of their

identity, so that actual legal status does not matter, since all Latinos are assumed to be



undocumented. Furthermore, these images exemplify the spectacle of Latino surveillance and
punishment. They derive their power from a captive White audience of citizens that sees the
punishment of assumed Latino illegality as a just response to the crime of illegality. Without this
audience, whose members believe themselves to be neutral and therefore normative, the
hypervisibility of Latino surveillance and punishment loses its power. As a result, the spectacle
of Latino illegality can only exist alongside Whiteness. This process of surveillance, therefore,
does not only affect the construction of Latinos. Instead, it also maintains White supremacy by
protecting Whiteness as normative and neutral, and by allowing Whiteness to define and punish
Others in order to protect itself.

Chavez (2008) describes the mechanisms through which the Latino Threat Narrative
operates as follows: “The objects of this discourse are represented as the Other and as a ‘threat’
and ‘danger’ to the nation through such simple binaries of citizen/foreigner...real
Americans/‘Hispanics,” natives/enemies” (p. 41). Chavez thus characterizes the ways in which
Latinos enter into a binary relationship with citizenship and are constructed as antithetical to the
citizen, who, as discussed in Chapter I, is assumed to be White and English-speaking. As such,
the Latino Threat Narrative and the subsequent criminalization of Latinos provides a basis for a
discussion of the ways in which the construction of Latinos is connected to the protection of
Whiteness as property. As Latinos are portrayed as criminals, as non-citizens, the citizenship,
non-criminality, and property of Whiteness is maintained and reinforced.

Whiteness as Property

In “Whiteness as Property” Cheryl Harris (1995) argues that Whiteness has been and
continues to be a form of property, defined by its exclusivity and distinctiveness from racial

Others, who were consistently excluded from holding both the physical and the ideological



property rights associated with being White. According to Harris’ definition, the property of
Whiteness is a collapse of race, rights, humanity, citizenship, and actual material property based
in the particular history of slavery. She suggests that under the American system of slavery, one
of the characteristics of Whiteness was the right to own property, and thus the right to never be
considered property. Blackness, on the other hand, was equated with the condition of being
property, and therefore of contributing to the wealth of White slaveowners (p. 279). Because
Blackness was the condition of being property, Blacks were stripped both of their citizenship and
of their humanity. In contrast, as citizens, Whites could and did mobilize the law to protect
Whiteness and to define particular privileges exclusively to Whiteness, such as the right to
unquestioned assembly, or the right to a private family life. The system of slavery and of race-
based assignment of the conditions of either owning or being property established a system that
conflated property with race in pursuit of the protection of White interests and property. In other
words, starting with the system of slavery, the condition of Whiteness could not be extricated
from the ability to own property, and the protections and rights associated with this ability, all of
which became forms of property in and of themselves.

In addition, Whiteness as property enters into a larger system of Whiteness that is
intimately linked with power dynamics. Whiteness is more than just the condition of being
White; instead it encompasses all of the powers and privileges—both individual and institutional
—associated with this categorization. Whiteness as property is a part of Whiteness, but is more
specific in scope. It hinges on legal definitions of property and the ways in which property has
been legally protected. As Harris argues, the legal protection of Whiteness as property began
with slavery and with the relationship between Whites and indigenous peoples. Whiteness

became inextricably linked with the ability to own human property under slavery, and with the



ability to legally own and possess land in juxtaposition to Native American ideas of ownership
(Harris, 1995). These structures and ideologies represent the beginnings of Whiteness as
property. However, Whiteness as property now refers to the specific powers, ideologies, and
expectations of Whiteness that are protected, maintained, and perpetuated under the law. Thus,
while Whiteness is all-encompassing in its scope, Whiteness as property is focused specifically
on the legal protection of particular forms of property.

Harris’ definition of property encompasses material wealth and benefit, but also extends
beyond tangible forms of wealth to include ideologies and expectations. She discusses the
expectations associated with Whiteness as property, claiming, “Because the law recognized and
protected expectations grounded in White privilege...these expectations became tantamount to
property that could not permissibly be intruded upon without consent” (p. 281). Thus, Whiteness
is property not just because of the material and physical wealth associated with it but also
because Whiteness affords the expectation of protection. The salience of Whiteness as property is
not its material characteristics, but rather its expectation of protection and the assumption that
institutions will maintain Whiteness as property at the expense of and in juxtaposition to people
of color. In the case of citizenship described in Chapter I, because citizenship was equated with
Whiteness, it became a form of property for which Whites expected protection. She argues,
“Whiteness—the right to White identity as embraced by the law—is property if by ‘property’ one
means all of a person’s legal rights” (p. 280). Thus, in addition to the ability to own property,
Whiteness is property because Whiteness guarantees protection—of property, self, and
expectations—under the law. These expectations can include, but are not limited to, the

protection of material property or of institutions as a form of property.



For example, in the public discourse surrounding Latinos and their consistent portrayal as
“illegal immigrants,” a consistent theme of this narrative is that Latinos are a drain on social
services, and are therefore threatening to Whiteness as property. Two particular instances from
the media are illustrative of the ways in which Whiteness is “deployed...to fulfill the will and
exercise [the] power” of Whiteness (Harris, 1995, p. 282). These instances reflect an active
reliance on the property value of Whiteness and the employment of that value to systematically
deny property to Latinos. First, in the same Newsweek article mentioned above, there is a small
section entitled “The Economic Cost of Immigration.” This sidebar begins by discussing the
ways in which a traditional view of immigration suggests that immigrants both take from and
also contribute to the nation to which they immigrated. It then suggests, however, that the new
wave of immigrants—who can be assumed to be Latino given the hypervisibility of Latino
bodies in the rest of the article—take significantly more than they contribute due to “the welfare
state and the steep decline in the skill levels of immigrants since 1970 (Thomas & Muhr, 1993,
p. 18). This article provides an example of the ways in which Whiteness is able to define an
entire group of people—all new immigrants, and therefore all Latinos, are assumed to be low-
skilled—and the ways in which social services and welfare are used as tools of punishment.
Although these services are assumed to be an aspect of White property, because Whites are
assumed to be the law-abiding benefactors of these programs, here, welfare is constructed as a
form of punishment. Rather than being seen as a necessary safety net for many struggling
families, welfare and its recipients are constructed as inherently criminal because of their failure
to provide for themselves. By attaching welfare to the bodies of Latino immigrants, this article
further criminalizes Latinos and creates a spectacle of hysteria surrounding their use of social

services.



In addition, Latinos become a form of property to be used for the benefit of Whiteness. In
the same article, a later statement argues that “the rise of the U.S. welfare state has placed a
cushion under the immigrant experience—and diminished the benefits of immigration to the
country at large” (Thomas and Muhr, 1993, p. 19). This statement suggests that Latino
immigration is only valuable in terms of what it can give to the nation at large, a nation that was
founded upon, and has consistently acted to protect White property interests, including the
property of citizenship as described in Chapter I. In addition, the use of the word “cushion”
suggests a great deal of comfort for these immigrants, or the idea that they are entering the
United States and depriving the rightful owners of these benefits—Whites—from the
institutional and material property—social services—they deserve. Thus, this article
demonstrates the ways in which Whiteness is deployed when White expectations of property are
deemed to be threatened.

The second example is from a 2004 Newsweek article entitled “The Changing Face of
Poverty” (Samuelson). This article discusses data from the 2000 Census regarding median
household income, claiming that the median household income did not actually decline between
1990 and 2000 for White families, but instead, poor immigrant families dragged the national
median down. After a brief disclaimer acknowledging the fact that “not all Hispanics are
immigrants, and not all immigrants are Hispanics,” he continues to argue:

If more poor and unskilled people enter the country—and have children—there will be
more poverty...[1]f the poverty persists—and is compounded by more immigration—then
it will create mounting political and social problems. One possibility: a growing
competition for government bendits between the poor and baby-boom retirees.
(Samuelson, 2004, p. 50)

In one statement, not only does Samuelson criminalize Latino immigrants as nothing but poor

and a drain on limited US resources, but as a threat to the property of Whiteness—both the actual



resources that the “deserving” retirees should be allowed to claim, and the expectation that these
resources are for the enjoyment of the retirees—who are assumed to be “true” Americans, and
therefore White—only.

Thus, the construction of Latinos is an example of the ways in which the historical legacy
of the relationship between Whiteness, citizenship, and property operates. This relationship
means that the advantages conferred by Whiteness “became part of the settled expectations of
Whites” (Harris, 1995, p. 287)—expectations that are then protected and reestablished through
often-invisible legal and social processes of exclusion. As Latino bodies are made hypervisible as
non-citizens, and therefore as threats to the property interests of Whites, Whiteness becomes
more powerful and invisible. It is more powerful because Whiteness defines documentation—
that is, it defines who is legal and who is illegal and distributes power accordingly.
Documentation in and of itself becomes a form of property that Whites control and distribute. In
addition, it is invisible because it is normative—its role in the construction of the Foucauldian
surveillance system is absent from a discussion about Latino “illegality,” which only serves to
further criminalize Latinos and exempt Whites from active participation in the process. The
binary is an especially useful tool in this exercise of power, because it allows Latinos to be
excluded completely from the national community. Latinos then become one of the many Others
against which Whites not only cement their positions as citizens, but also then continue to
present Whiteness as a fundamental and “natural” characteristic of citizenship.

Finally, one of the central characteristics of Whiteness as property is the right to exclude.
Harris (1995) points out that Whiteness is not defined by any central characteristic, but rather by
its distinction from racial Others, who have typically been defined by the “one-drop rule,” which

claims that one drop of Black blood excludes an individual from claiming Whiteness as a form of



property. Therefore, as people of color are categorized as racial Others, they are denied the
property rights associated with Whiteness. At the same time, this process serves to valorize
Whiteness because it becomes largely unattainable. This simultaneous devaluation of people of
color and valuation of Whites has important implications for the construction of Latinos as an
exclusively “illegal” population. In the example of the images described above, fences serve as
visual and symbolic reminders of the fact that both the physical and the metaphorical border of
the United States and of being “American” is defined and policed by Whiteness. The images of
Latinos crossing these fences, especially the image of the man actively jumping over the fence,
serve as reminders of the exclusivity of Whiteness. Latino bodies are surveyed and criminalized
for their entry into physical space and institutions that are controlled by and therefore act
according to the will of Whiteness, while the process by which White exclusivity and privilege
was created remains unexamined. The physical and figurative border is understood as natural,
rather than as an ideology constructed around and for the protection of Whiteness. In this
process, Whiteness claims legality as its own exclusive property, while forever making illegality
the primary characteristic of Latino identity, regardless of actual legal status. In addition, the
examples described above are made more powerful because of their reliance on colorblindness.

Colorblindness

As briefly defined in Chapter II, colorblindness refers to the post-1960s trend of
advocating formal equality, or a lack of race-based discrimination, before the law (Crenshaw,
1995; Gotanda, 1995; Haney Lopez, 2007). Colorblindness occupies a unique space in American
public discourse because it both maintains constructed racialized hierarchies and pretends that
these hierarchies are the result of natural differences between groups. As Crenshaw (1995)

argues, colorblindness demands a view of society as inherently race-neutral, because without this



assumption, racialized hierarchies cannot be seen simply as neutral, natural consequences of a
just system. Colorblindness is more than just a failure to recognize race; it relies on a recognition
of racial categories, alongside a denial of the power dynamics that operate within and construct
these racialized hierarchies. Under a colorblind framework, racial categories and the society of
which they are a part are neutralized and understood as separate from the power ascribed to
Whiteness at the expense of groups of color. However, as Chapter I and Harris’ theory of
Whiteness as property (1995) demonstrated, the United States has never been a race-neutral
society; instead, colorblindness is the new way that White-dominated institutions maintain White
supremacy and the legacy of racism.

The use of the terms “illegal” or even “immigrant” as applied to Latinos demonstrates a
reliance on colorblindness that masks the racialized nature of Latino construction. The
construction of Latinos as “illegal” rests on a colorblind understanding of society, and therefore
of citizenship—and its counterpart, non-citizenship and illegality—that defines these concepts as
non-racialized and neutral. This construction of supposedly neutral illegality allows for policies
that, in practice, rely on the conflation of race and citizenship to exist in a colorblind system that
does not tolerate specifically race-based discriminatory policies (Crenshaw, 1995; Gotanda,
1995). For example, in the Newsweek articles about the economic costs of immigration and the
pernicious effects of “poor and un-skilled” immigrants mentioned above, neither author had to
specifically state that their arguments attacked Latinos and immigrants of color. Instead, the
White-dominated discourse in which they were writing permitted them to say these things
precisely because of their reliance on colorblindness. This dependence suggests that it is not
Latinos who are a drain on social services and harming the nation, rather it is “illegal

immigrants” or even “immigrants” more generally. However, given the hypervisibility of Latinos



and the conflation of Latino with illegality, the argument behind these statements is inherently
racialized.

These examples are illustrations of the mechanisms by which colorblind speech operates
within systems of power to maintain a racialized system under the guise of race-neutrality.
Because both society and illegality are assumed to be race-neutral, any association between
being undocumented and being Latino is seen as accidental, rather than as a consequence of the
endemic power of racism in the United States (Bell, 1995). As a result, the blame falls on the
very communities that colorblindness and endemic racism oppress. Because all Latinos are
constructed as illegal, and because illegality is understood in mainstream White discourse as
neutral, denying social services to Latinos is seen as a natural and just consequence of illegality.
Because colorblindness is the predominant system by which racialized hierarchies and White
supremacy are maintained in the post-1960s era, the mechanisms by which it operates are
complex and multifaceted. Here, I have provided an example of the ways in which it operates
more generally; later sections of this chapter and Chapter III will examine some of the specific
mechanisms by which colorblindness protects White supremacy and Whiteness as property.
While the examples mentioned above highlight the ways in which the Latino Threat Narrative
has been created and maintained in public discourse at large, three institutions—the American
labor system, White ideological property, and the schooling system—have been essential to this
definition and provide a more nuanced understanding of the ways in which Whiteness as
property and surveillance dictate the construction of Latinos.

Historical Context: Exploitative Labor Practices

Although there were no explicit laws preventing Latino immigration prior to 1965,

Latinos were often denied entrance to the United States and, when admitted, were often on



conditional programs that were connected to the creation of a cheap labor force. As a result of
these policies, Latinos existed and continue to exist in a legal and social limbo, in which they
were expected to contribute to the American nation-state through labor, but were never afforded
the benefits of American citizenship. As Nicholas De Genova (2006) describes, after the passage
of the Burnett Act of 1917, which created the Asiatic Barred Zone, the United States experienced
a shortage of cheap labor because it could no longer rely on imported Chinese laborers. This was
especially true in the American Southwest. As a result, “Mexican migrant labor became an
indispensable necessity for capital accumulation in the region” (p. 63). Therefore, Mexican
migrants were encouraged to cross the relatively fluid Mexican-American border for the benefit
of the American nation-state. In current discussions of exploitative labor practices, however,
discussions of the ways in which these Mexican migrant workers contributed significantly to the
economic wealth of the nation-state are invisible. Instead, Mexicans and Mexican-Americans are
understood only through their “illegality”” and their failure to contribute to the nation-state.
Regardless of previous Mexican and Mexican-American contributions to the workforce,
in the 1930s, because of the Great Depression, many Mexicans and Mexican-Americans were
deported, without regard to legal citizenship status, and those that did remain in the United States
were “systematically excluded from employment and economic relief, which were declared the
exclusive preserve of ‘Americans’” (De Genova, 2006, p. 65). These actions demonstrate the
employment of Whiteness as property and its reliance on a binary understanding of citizenship.
Because of citizenship’s conflation with Whiteness (see Chapter I), Mexicans and Mexican-
Americans were able to be universally understood as non-citizens, a construction that had very
real implications for the lives of these individuals. In addition, this example demonstrates one of

the ways in which the very condition of being “American” becomes a particular form of property



that is exclusive to Whiteness. The property of being “American” is the means by which other
forms of property are gained, so denying the property of being “American” is to deny other
forms of property as well.

Thus, Latino participation in the US labor system cannot be extricated from a racialized
system of exploitation. Through periods of mass importation, followed by periods of mass and
hypervisible expulsion, Latinos were exploited as members of a cheap labor force, but were then
systematically denied any sort of meaningful participation in the American economic, legal, and
social systems. This policy depended on the construction of Latinos as racialized Others, outside
of the protection and the property of Whiteness. In contrast, the connection between Whiteness,
citizenship, and property meant that Whiteness was exempt from this exploitation and could
therefore expect to be protected, demonstrating the ways in which the exclusion of Latinos was
intimately related to cementing the protections and properties associated with Whiteness.

Following World War II, the United States implemented the federal Bracero Program.
This program, created in conjunction with the Mexican government, allowed US employers to
contract with migrant workers and resulted in the importation of cheap labor from Mexico. These
workers were not given American citizenship but were instead guest workers for whom the US
government was theoretically required to provide a certain standard of living, including basic
healthcare, shelter, and food. The program was designed to be a solution to internal agricultural
labor shortages during and immediately following World War II, and was implemented between
1942 and 1964, relying on Latino bodies to fill vacancies in a struggling labor force. The Bracero
Program and Latinos’ relationship to labor more generally is similar to the ways in which the
American system of slavery equated Blackness with the condition of being owned as property.

Latinos were constructed as outside of the confines of citizenship, as perpetual non-citizens and



Others, a construction that could not be extricated from race. As a result, they could not and were
not expected to benefit from their own labor; instead, their labor contributed to White property,
just as slave labor contributed to the citizenship and property of White slaveowners.

Intimately connected to this system of labor exploitation were notions of productivity.
Under the aforementioned systems, Latinos were “productive” because their labor was
contributing to the economic growth of the United States. In other words, Latinos and their labor
were adding to the property value of Whiteness, value they were then perpetually denied. The
Bracero Program operated in an economic system that defined the contributions of people of
color in terms of what they contributed to the nation-state, and consequently to Whiteness. As a
result, Latino productivity only existed outside of Latinos communities—that is, the wealth
produced by Latinos went to the nation-state, not to Latino families and communities—and the
question of Latino citizenship could go relatively unnoticed. However, with the changes in
immigration law and the official dismantling of the Bracero Program in 1965, the option for a
Latino productivity that would contribute to the wealth of Latino communities themselves
emerged, an option that necessitated a new framework through which Whiteness as property
operates.

Because Latino productivity can no longer be assumed to be largely for White “use and
enjoyment” (Harris, 1995, p. 282), questions of legal citizenship status and of language have
become new mechanisms by which Whiteness as property maintains White supremacy and
excludes people of color from the benefits—both material and ideological—associated with
Whiteness. As a result of this paradigm shift, Latino productivity is invalidated through images
and ideas like those expressed in the Newsweek articles and their reliance on colorblindness.

Latinos do not have a right to the properties of citizenship because they are non-citizens. This



status as a non-citizen is cemented through the Foucauldian process of surveillance and
punishment. Any attempt to lay claim to the rights claimed by their productivity is undermined
by images like those pictured below from major national magazines (Time, 2006; Time, 1990;

Newsweek, 1990).

B Chernobyl Revisited

“TIME

What will the U.S. be like when
whites are no longer the majority?

' AMERICA’S
' CHANGING
COLORS

These images represent the ways in which national symbols—the Statue of Liberty and
the American flag—are used to maintain the power dynamics of White dominance. In the first
Statue of Liberty image from 7ime, she is exercising the power afforded to her by Whiteness in
protecting “being American” from new waves of immigrants, who are, both in the articles inside
the issue and in larger discourse, assumed to be largely Latino and of color. The second Statue of
Liberty image, as well as the changing colors in the American flag, demonstrate the threat that
Latinos pose to American identity—the Statue of Liberty is drowning, surrounded by boats of
“invading immigrants,” while the White stripes on the flag have been replaced with Black,
brown, and yellow stripes, suggesting that people of color are going to take over the places
previously occupied by Whites. All of these images rely on the symbolic power of Whiteness and

the connection between these national symbols and White property; they are able to convey the



messages of the Latino Threat Narrative with very little text, demonstrating the ways in which
Whiteness can control and manipulate images to perpetuate White exclusivity and citizenship, at
the expense of Latinos and other people of color.

Whiteness as Ideological Property and the Creation of Truth

As the national magazine covers mentioned above demonstrate, Whiteness controls and
manipulates symbols in order to create a specific version of truth that can be used to protect the
property interests of Whiteness and to simultaneously oppress people of color. This use of
symbols fits into a larger context of Whiteness as ideological property, and as domination of the
pervasive social messages about people of color that serve to perpetually oppress people of color
by portraying them as forever outside of the rights and expectations afforded to Whiteness. Of
particular importance for Latinos are popular discussions about changes in immigration patterns
and the corresponding demographic changes these new patterns have wrought. A 1990 Time
article claims that waves of immigrants of color will inherently change the character of the
United States:

While there may remain towns or outposts where even a black family will be something
of an oddity, where English and Irish and German surnames will predominate, where a
traditional (some will wistfully say ‘real’) America will still be seen on almost every
corner, they will be only the vestiges of an earlier nation. (Mehta, 1990, p. 28)

This language and the wistful tone it employs demonstrate the ideological property of Whiteness,
and the particularly pernicious and dangerous implications of this form of property for people of
color, including Latinos. “Real” America becomes a property constructed and maintained
exclusively for the benefit of Whiteness. The sentiment of the article contributes to the idea that
the nation is “under siege” by a new and threatening group of immigrants, who threaten to tear

apart everything for which the nation previously stood. This article then continues:



While prior generations of immigrants believed that they had to learn English quickly to
survive, many Hispanics now maintain that the Spanish language is inseparable from
their ethnic and cultural identity, and seek to remain bilingual, if not primarily Spanish-
speaking for life. (Mehta, 1990, p. 29)

Thus, the connection between a wistful conceptualization of an old—and “real”—America and
the threat of a new immigrant group that does not want to assimilate serves to protect Whiteness
as property, but also becomes a form of property in and of itself. It defines Latinos as perpetual
non-citizens, forever outside of the possibility of becoming “real” Americans, and thus America
becomes a form of property only available to Whiteness.

The distinction between old and new immigrants also contributes to the construction of
ideological property that serves to protect the exclusivity of Whiteness. By constructing Latino
immigrants as outside of both the property of Whiteness and the protection offered to older
immigrant groups who “worked hard” for their upward mobility, Latinos are not only firmly
entrenched as non-citizens, but are criminalized for their inability to assimilate. As an article in
Newsweek suggests:

Some argue that if their forbears assimilated without special help, why shouldn’t others?
Says Rhode Island state representative John Assalone, whose Italian immigrant father
was thrown down the steps of a New York City school for not speaking English:
“Immigrants should learn English like my father did, without burdening the American
taxpayer to support expensive and failing programs.” (Shardt, Howard, and King, 1980,
p- 93)

The suggestion that violence directed toward immigrant children somehow assists, or even
expedites their assimilation process is obviously problematic. Even ignoring this flawed logic,
this quote suggests that older generations of immigrants were more “deserving” of inclusion in
American society than their new—and Brown—counterparts because of their willingness and
ability to assimilate without official assistance. In addition, this statement relies on the power of

colorblind language—the “American taxpayer” is assumed to be white, while “immigrants” are



assumed to be of color. This language, particularly the use of “American,” demonstrates a failure
to question the racialized nature of citizenship and being “American” and therefore maintains the
condition of being “American” as a property only available to Whites.

This construction of Latinos as not only outside of and antithetical to Whiteness, but also
outside of the meritocratic participation of older immigrant groups allows for the portrayal of
Latinos as a threat to one of the pillars of American identity—the American Dream of upward
mobility and work ethic—and also allows for their criminalization. This criminalization,
furthermore, allows a continued neutral and normalized understanding of the American Dream
itself to remain unchallenged and unquestioned. It suggests that if older immigrants could
assimilate, new waves of immigrants should be able to do so as well. Thus, this process of
comparison between older and newer waves of immigration is an example of both the
mechanization of Whiteness as ideological property and of Foucault’s theory of surveillance,
punishment, and the dual construction of the citizen and the non-citizen. Criminalization is
therefore one of the mechanisms through which Whiteness as property operates, both in the labor
force and in ideological constructions of American identity as it relates to immigration and the
American Dream. Whiteness surveys and polices Latino communities, constructs them as
unwilling to assimilate or as a drain on social services, or as theoretically race-neutral “illegal
immigrants,” and uses these constructions as justification for Latino exclusion from the
protections and rights associated with full citizenship. Additionally, schools are also sites upon
which battles over property are fought, as they represent a form of property in and of themselves.

Schools: A Form of Property and a Site of Resistance

As a social institution that both mandates participation and supposedly prepares children

to become “productive citizens,” schooling represents a particularly important form of property



in the maintenance and protection of Whiteness as property. In addition, because schools are
funded by property taxes, they are connected to other forms of property and become a form of
property in and of themselves. The question then quickly becomes a question of ownership: as an
institution paid for by the owning of other forms of property, particularly homes, what groups
own schools and have the right to determine what occurs within them?'? Because Whiteness as
property claims the expectation of protection of White interests as a form of property, schools
become institutional forms of property from which Whites expect to reap particular benefits.
Whiteness claims the property of being able to define what schools are and which students they
support. Schools become a form of property that both adds to the value of Whiteness, and that
maintains itself as a property designated specifically for the benefit of Whiteness. However, this
notion of schools as sites in which Whiteness as property “is used to fulfill the will and exercise
power” as a form of “active property” is inherently contradictory to the idea of a free and equal
public education for all children living in the United States (Harris, 1995, p. 282). As a result,
schools have often been the focus of court cases that deal with the rights of Latino students to
schooling, as well as broader questions of how schooling should be defined. Two instances in
particular—Plyler v. Doe (1982) and California’s Proposition 187—demonstrate the ways in
which Whiteness as property has served as justification for the denial of property to Latinos.
Plyler v. Doe

As demonstrated in many of the quotations and images analyzed in earlier sections of this
chapter, the 1980s and 1990s marked an era of increased anti-immigrant sentiment. This

sentiment manifested itself in part through a wave of legislation and initiatives that sought to

12 ‘“While this system of school funding creates a closed loop of property is, in and of itself, a system designed to
protect White property interests, a full examination of the development of this system of funding is beyond the scope
of this paper.



deny social services or rights to all undocumented immigrants, but as described earlier, the
inextricable connection between Latino identity and constructed Latino “illegality” meant that
these pieces of legislation were aimed at policing the bodies of Latinos. Plyer v. Doe (1982)
provides one example of the ways in which schooling became a form of property that was
deemed to be under the purview of Whiteness, and therefore a stage upon which Whiteness as
property was mobilized against the threat of Latino children.

Plyler v. Doe (1982) focused on a 1975 Texas law that mandated the withholding of state
funds from any school that enrolled undocumented immigrant children. In addition, it allowed
schools to deny admittance to undocumented children. In 1982, the United States Supreme Court
overturned this legislation, stating that there were “neither legal nor economic grounds to deny
public schooling to undocumented immigrant children” (Plyler v. Doe, 1982, p. 286). In the
discussion of the ruling, the Court focused on several key themes that are of particular
importance in terms of the ways in which Latinos are constructed, but generally, the Court
demonstrates a reliance on Whiteness as property and a failure to critique White supremacy as it
operates in school policy. This policy demonstrates an obvious commitment to Whiteness as
property, since it defines schools as sites for the benefit of children who are understood as
legitimate because they possess the property of legality. In this case, legality became a form of
property that could be used to exclude Latino children from schooling. Therefore, Plyer v. Doe
(1982) demonstrates the relationship between Whiteness as property more generally, the
construct of legality as property more specifically, and schools as institutional forms of property.

Before analyzing the logic used in the discussion of the decision, it is important to
recognize that the defendants in the case argued that the Texas legislation was “a financial

measure designed to avoid a drain on the State’s fisc...[and that] the increase in population



resulting from the immigration of Mexican nationals into the United States had created problems
for the public schools of the State” (Plyler v. Doe, 1982, p. 288). This argument demonstrates the
importance of Whiteness as property as a negotiating tool, because it is an example of the ways
in which schools were intimately tied to funding, and therefore to White property interests. The
claim that undocumented students are a drain on the state’s finances demonstrates the ways in
which Latino immigrants, and Latinos in general, were criminalized for their supposed theft of
state funds that rightfully belong to “Americans,” because the quality of being “American” is
afforded to Whites through the conflation of Whiteness and citizenship.

The Supreme Court attacked this logic in its discussion of the case, stating that the
increase in school populations was actually largely due to legal-—not illegal—Mexican
migration, and that, because state funding for schools was determined on a per-pupil basis, the
net effect of the legislation would be slight. However, in doing so, the Court failed to challenge
the underlying assumption of the argument put for by the plaintiffs, which was the idea that
schools were forms of property that should be for the “use and enjoyment” of White students
(Harris, 1995). The Court reasoned that the data, not the premise of the argument itself, were
wrong, with the underlying suggestion that, if all of the students in question had in fact been
undocumented, perhaps they would not have had a right to education. In addition, this argument
demonstrates an employment of legality as a binary form of property. Even in the Court’s
rejection of the defendants’ argument, the underlying racial premise of the defendants’ assertion
—that all of the new Mexican children in schools must be undocumented—goes unchallenged,
demonstrating the ways in which legality was a property extended to and associated with
Whiteness, while illegality was inherently connected to the condition of being Latino, or more

specifically, Mexican or Mexican-American.



The Court’s discussion of the decision focuses primarily on education as a right
associated with personhood, rather than explicitly with citizenship. In the majority Opinion

regarding the case, Justice Brennan argues,

“Whatever his status under the immigration laws, an alien is surely a ‘person’ in any
ordinary sense of that term. Aliens, even aliens whose presence in this country is
unlawful, have long been recognized as ‘persons’ guaranteed due process of the law by
the Fifth and Fourteenth Amendments.” (Plyler v. Doe, 1982, p. 289)

By this logic, then, education—Ilike the right to due process—becomes a right bestowed on
individuals as a result of their personhood, rather than as a result of their citizenship status.
Although the Court defined personhood in a way that included undocumented children, the fact
that the Court—as an institution that participated in and has a historical legacy of protecting
Whiteness as property (Bell, 1995; Harris, 1995; Crenshaw, 1995; Guinier, 1994)—was allowed
to define personhood and to have this definition be the precedent under which other forms of
property, like schools, were distributed, is inherently problematic.

The Court continued its argument by suggesting that undocumented immigrants pose a
challenge to a nation supposedly founded on equality and the unalienable rights associated with
personhood. Again, in the majority Opinion, Justice Brennan writes that the existence of a
“shadow population...denied the benefits that our society makes available to citizens and lawful
residents...presents most difficult problems for a Nation that prides itself on adherence to
principles of equality under law” (Plyler v. Doe, 1982, p. 290). This connection suggests that
these problems are largely ideological; that is, the presence of undocumented immigrants draws
out the tension between the ideals the United States professes—the imagined community
described in Chapter I—and the social and political realities of oppression. Therefore, because
the Texas policy was so inherently discriminatory, it was deemed unconstitutional, a concession

that was necessary in order to perpetuate the idea of a race-neutral society central to the



maintenance of Whiteness as property. It was not necessarily that the Court was acting to
dismantle Whiteness as property and to more equally distribute the property of schooling among
all children; rather, the Court’s decision represented a strategy designed to perpetuate White
hegemony, or the “means by which a system of attitudes and beliefs...reinforces existing social
arrangements” (Crenshaw, 1995, p. 108). Because hegemony is an imposition of a particular,
constructed social order, it is unstable; therefore, it is sometimes required to absorb particular
challenges in order for the entire system to continue. The Court’s ruling in Plyer v. Doe (1982)
represents one such concession—in order to allow the system of Whiteness as property to
operate, the Court was forced to rule that undocumented children could not be denied the specific
property of entry into school.

Finally, the Court’s decision rests on the assimilative power of education and the
importance of education in relationship to future contributions of the nation-state. The Court
ultimately concludes, “By denying these children a basic education, we deny them the ability to
live within the structure of our civic institutions, and foreclose any realistic possibility that they
will contribute in even the smallest way to the progress of our Nation” (Plyler v. Doe, 1982, p.
292). Thus, although the Court’s original logic rests on liberal principles of personhood, and the
idea that all individuals within a state’s boundaries should be afforded equal protection under the
Fourteenth Amendment, the Court’s concluding argument is based on the potential of
undocumented children to contribute to the nation-state, using language that is largely
reminiscent of the ways in which Otherness is equated with the condition of being owned
(Harris, 1995). This statement is also firmly entrenched in a system of meritocracy; that is, it
suggests that once students are afforded equal protection under the law, which is here defined as

merely the ability to enroll in public schools, any failure to contribute to the nation-state is a



failure of the individual. In addition, the Court’s logic rests on an understanding of Latinos as a
group that is allowed access to particular forms of property—in this case, schooling—only on the
condition that they contribute to the nation-state. Because the nation-state is comprised of
systems and institutions that act in the protection of Whiteness as property and for the benefit of
Whiteness, Latinos are therefore useful only insofar as they contribute to the property of
Whiteness. Consequently, although the Court’s decision invokes the democratic ideals of the
United States and portrays the decision as being in the best interests of these students, it still
aligns with the hegemonic practice of meritocracy and the protection of Whiteness as property.
Proposition 187

Twelve years later, in 1994, California passed Proposition 187, a ballot initiative that
prevented undocumented immigrants from receiving publicly funded social services, including
health care and public education. Although the ballot initiative was later found to be
unconstitutional, its passage was a symbolic attack on the supposed threat posed by Latino
immigrants, and demonstrates the ways in which Whiteness as property operates on a foundation
of the construction of a criminalized racial Other, in this case, the Latino non-citizen. The
campaign and eventual passage of Proposition 187 is a representation of the ways in which
Whiteness is employed to simultaneously “deny nonwhites full social participation” (Garcia,
1995, p. 8) and to underscore Whiteness as a requirement for the extension of this participation.
By claiming that undocumented immigrants—who were universally portrayed as Latino,
regardless of data’s evidence to the contrary—were ineligible for social service benefits,
proponents of Proposition 187 were reclaiming the privileges associated with Whiteness in the

face of the “threat” of Latino immigrants.



Thus, Proposition 187 demonstrates a shift in the ways in which the right to exclude
operated to deny Latinos property and rights. As discussed in the section of this chapter on labor,
under the Bracero Program and other exploitative labor practices, Latinos were denied property
because their economic productivity was solely for the benefit of the nation, a nation in which
they were never expected to participate. However, after the Immigration and Naturalization Act
of 1965 and with the increasing tide of Latino immigrants—as well as with movements designed
to challenge systems of oppression, such as the Chicano movement—Latinos were excluded
from property through the construction of Latino illegality. The assumption that all Latinos are
non-citizens meant that legislation like Proposition 187 was able to gain significant momentum
and eventually pass by ballot initiative, because it offered voters a chance to protect their own
property interests through the exclusion of a particular group of color. In addition to Proposition
187’s reliance on Whiteness as property, its passage also demonstrated an additional form of
property in that it created legitimacy around a particular constructed truth—the idea that all
undocumented immigrants are Latinos, and therefore that Latinos are undeserving of rights and
protection under the law.

Thus, Proposition 187 represents a form of ideological and symbolic property. Its passage
demonstrates the ways in which the legal, political, and social systems intersect to allow
Whiteness as property to mobilize for its own protection. Although Proposition 187 was deemed
unconstitutional, and therefore did not actually deny social services, including schools, to
undocumented families and children, its legacy serves as a reminder—much like the chain-link
fence images discussed earlier—that Latino bodies are unwanted, criminalized, and, in the eyes
of California voters, undeserving of the very rights of “personhood” outlined in Plyer v. Doe

(1982). Proposition 187 did not have to be enacted to deprive Latinos of property, rights, and



citizenship; its mere existence accomplishes that goal because it perpetuated the incontrovertible
truth of Latino illegality.

In addition, Proposition 187 was successful in part because of its reliance on
colorblindness. As Garcia (1995) argues, after the removal of national origin quotas in 1965, race
was no longer an acceptable system of exclusion, and consequently, immigration began to be
discussed through a legal/illegal paradigm. This approach, however, masked the racialized
construction of these two categories, and allowed racially based exclusion to occur under the
guise of illegality. The racially oriented nature of the initiative was therefore made invisible, and
any associations between undocumented immigrants and Latinos were seen as natural
consequences of the alleged fact that most Latinos are undocumented. Thus, Proposition 187
further cemented the power of the relationship between Latino identity and illegality; it relied on
and therefore contributed to this preexisting relationship through colorblindness, because it never
had to state that the “illegal immigrants” the legislation attacked were Latino. The colorblind
language of the initiative contributed to the ways in which it maintained White supremacy and
protected White property interests, because the mechanisms by which Whiteness as property
operated remained invisible and facially race-neutral.

Finally, this shift from a racialized paradigm to a legal/illegal paradigm, means that strict
scrutiny could not be applied to Proposition 187 or similar measures designed to deny Latinos
full participation in the American social system (Garcia, 1995). According to the law, courts must
apply strict scrutiny to any specifically race-based policy, meaning that any policy that uses race
must be examined to determine whether or not it is narrowly tailored to meet a specific
government interest under the Fourteenth Amendment’s Equal Protection clause. The application

of strict scrutiny means that any race-based policy is assumed to be discriminatory until proven



otherwise. However, immigration status is not enough to dictate strict scrutiny; as a result,
Proposition 187 could not undergo strict scrutiny because it is not seen as inherently
discriminatory on the basis of race. Therefore, the construction of this legislation around the
legal/illegal paradigm serves to further detract from the already limited rights and protections
Latinos are afforded under the law. They are denied access even to the limited protections
afforded by the post-1960s commitment to formal equality and the absence of overt racial
discrimination, because they cannot claim these protections on the basis of immigration status.
As a result, Proposition 187’s reliance on colorblindness serves to exclude Latinos from the
protection of the law, a form of property which remains unquestionably in the hands of
Whiteness.

Thus, Plyler v. Doe (1982) and Proposition 187 are examples of the ways in which
schools and other social service systems are forms of property that are consistently deemed to be
for the benefit and enjoyment of Whites only. Although the fact that the Supreme Court
ultimately rejected both the Texas law and the California proposition might appear to have been a
victory for Latinos, in reality, neither outcome could challenge the pervasive system of White
supremacy and Whiteness as property. Notwithstanding the intractability of that system, there
have been attempts at challenging the systemic exclusion of Latinos from the rights and
protections afforded Whiteness, most notably in the Chicano movement of the 1960s.

Latino Resistance: The Chicano Movement

In addition to the changes imposed on the Latino population by the 1965 immigration
reforms, the 1960s heralded the development of resistance movements among the Latino

population, most obviously in the Chicano movement." It is important to recognize that this

13 ‘Latinos are a diverse population within the United States, and to portray them as exclusively of Mexican origin
is to diminish this diversity. However, the Chicano movement is the most organized, large-scale movement that



movement advocated a new Chicano identity, which stressed the uniqueness of the experience of
people of Mexican descent and emphasized the distinctions between White Americans and
Chicanos. This self-definition marked a definitive shift from previous attempts at social and
political enfranchisement that focused on the similarities between Whites and Latinos.'
Therefore, as Haney Lopez (2003) argues, it is possible to be Mexican or Mexican-American
without being Chicano, since Chicano implies an active resistance to the conceptualization of
Mexicans and Mexican-Americans as White (p. 3).

This shift in self-definition was demonstrated in the defense used by the Mexican
American Legal Defense and Education Fund (MALDEF) in Cisneros v. Corpus Christi
Independent School District (1970). Prior to this case, arguments about school desegregation
relied on the idea that Latino students were White, and therefore school segregation was in
violation of their Fourteenth Amendment rights as White students. It is important to recognize
that this logic rested on a recognition of the fact that the courts were institutions controlled and
defined by Whites. As Harris (1995) argues, “Whiteness as property is also constituted...in the
continued right of White-dominated institutions to control the legal meaning of group identity”
(p. 287). Because racial minorities were not recognized or protected under the law until the
1960s, previous attempts to gain protection under the law had to rely on a construction of Latinos
as White. In contrast, however, the plaintiffs in Cisneros argued that Chicanos were not White,

and should therefore be extended protection under Brown.

challenged dominant portrayals of Latinos, and is therefore an important point of analysis.

14 "This shift was made possible, in part, by the legislative and judicial successes of the Black Civil Rights
Movement. Chicanos were able to capitalize on the victories won in the Black civil rights movement and argue that
these same protections should be extended to Chicanos.



In the Cisneros decision, the judge presiding over the case agreed with the plaintiffs,
saying that Latinos should be considered a minority because of their “physical characteristics,
their Spanish language, their Catholic religion, their distinct culture, and their Spanish surnames”
(Cox as cited in MacDonald, 2004, p. 219). Although this definition of Latinos and the
subsequent favorable ruling marks a victory for MALDEF and the Chicano movement, it is an
incremental, rather than a transformative victory (Guinier, 2004), because the court’s reasoning
rested on an interpretation of minority status through what Neil Gotanda (1995) labels a formal-
race, rather than a historical-race, framework.

Formal-race refers to a conceptualization of races in which they are defined as “neutral,
apolitical descriptions, reflecting merely ‘skin color’ or country of ancestral origin” (Gotanda,
1995, p. 257). The judge’s characterization of Chicanos as a minority because of their “physical
characteristics” and their “Spanish surnames” represents an employment of formal-race in
distinguishing between racial categories because it attempts to merely describe Chicanos based
on seemingly neutral characteristics without regard to their historical significance or
construction. This use of formal-race unconnectedness becomes an additional form of Whiteness
as property, as it allows White-dominated legal institutions to define and describe the realities of
people of color and to determine how these groups are characterized and protected under the law.
Unlike formal-race, however, historical-race, as the name suggests, takes the historical
construction and subordination of races into account, and is the definition of race that most
closely links it with power (Gotanda, 1995). Furthermore, historical-race connects racial
categories to their “historical realit[ies]...of oppression” (Gotanda, 1995, p. 262). Therefore, if
the judge were to have used a historical-race framework, he might have argued that Chicanos

should be considered a minority group because of the systemic history of labor exploitation and



oppression of Mexicans and Mexican-Americans. By using a formal-race framework, rather than
a historical-race framework, the judge of the Cisneros case failed to recognize the historical
implications of being Chicano and the material and social repercussions of this racially
constructed category.

Thus, this case can be seen as an example of the ways in which the Chicano movement,
while radical in its ideology, failed to produce transformative change. Instead, the new self-
definition of the Chicano movement was appropriated and reinterpreted by the dominant White
discourse in a way that allowed for the continued oppression of Latinos in schools. This case
represented a victory in that the courts supported protection for Latinos under Brown. However,
for Latinos, like their Black counterparts, the desired effects of this protection remained largely
unattained, in part because of their reliance on a formal-race, rather than a historical-race
framework. Cisneros demonstrates the ways in which legal battles for recognition and the full
rights of citizenship are often incorporated into White hegemony with little change in the actual
status of the oppressed group. This history will repeat itself again in Massachusetts and Question
2.

This chapter has described the ways in which Latinos have been constructed as perpetual
non-citizens in an effort to protect and maintain the property interests of Whiteness. The
surveillance of the Latino population, and the hypervisibility of Latino illegality in public
discourse has become so entrenched in Latino identity as to become permanently attached to the
bodies and experiences of Latino children and their parents in schools and other social
institutions. As a result, while White students and their parents maintain particular expectations
of schooling grounded in the properties of Whiteness, Latino students and families do not have

the same options, given their construction as non-citizens, as demonstrated in Plyler v. Doe



(1982) and California’s Proposition 187. Although there has been resistance in the form of the
Chicano movement, this movement was constrained by the system of White hegemony and
supremacy into which it entered, meaning that its victories were small and incomplete.

It is into this context that bilingual education and the debates about bilingual education
enter. Understanding the construction and the pervasiveness of the Latino Threat Narrative is
crucial to understanding debates about bilingual education, particularly with regards to bilingual
pedagogy. Because of the relationship between this construction and pedagogy, the following
section provides a review of the literature surrounding schools as sites of social reproduction, as
well as the particulars of research about bilingual education pedagogy. These theories provide
additional information that is useful in understanding the ways in which the broad construction
of Latinos enters schools, and the ways in which this construction is connected to bilingual
education and Question 2 more specifically.

Educational Theories

The constructions of Latinos and of citizenship more generally operate in particular ways
and have specific implications for schooling and for educational policy. The following section
examines the cultures, policies, and theories that influence classrooms as they relate to the
broader construction of citizenship and of Latinos. This framework and analysis are necessary to
understand the ways in which bilingual education policies are conceptualized, both within and
outside of schools. Of particular importance are theories of cultural and social capital (Bourdieu
as cited in MacLeod, 2009; Yosso, 2005), subtractive and additive schooling (Valenzuela, 1999),
and language constructed as either a resource or a problem (Ferguson, 2000; Freeman, 1998;

Arias and Casanova, 1993).



Citizenship and specifically bilingual education fit into a larger conversation about the
ways in which Bourdieu’s theory of cultural capital operates in schools, allowing some students’
identities to enter and participate fully in schooling, while simultaneously denying other students
the same opportunities. According to Bourdieu, cultural capital is the “general cultural
background, knowledge, disposition, and skills that are passed from one generation to the next”
(MacLeod, 2009, p. 13). He then argues that “the school systematically valorizes upper-class
cultural capital and depreciates the cultural capital of the lower classes” (p. 14). Although
Bourdieu’s theory of cultural capital is explained along class lines, this theory also operates
racially. As Plyler v. Doe (1982) illustrates, schools are not neutral institutions; rather, they are
positioned to value and protect Whiteness, including White cultural capital. Bourdieu’s theory of
cultural capital can also be applied to the education of ELL students, who, as discussed in this
chapter, are largely assumed to be students of color, because of the ways in which ELL students
are racialized as outside of and antithetical to Whiteness, both generally and specifically in
connection to language. Students who do not possess the White, middle-class, and English-
speaking forms of cultural capital are viewed through a deficit lens that suggests that they are
devoid of any meaningful cultural capital and instead have a deficit of worthless cultural capital.
As social institutions that promote and operate from particular forms of cultural capital, schools
maintain Whiteness as a standard component of the American imagined community and as a
form of property.

The intersection of race and language domination in the schooling experiences of ELL
students presents a particularly problematic challenge to Whiteness and citizenship. In her
ethnography of the schooling experiences of Mexican-American and Mexican immigrant youth,

Angela Valenzuela (1999) discusses the ways in which education for Mexican and Mexican-



American students, and arguably for students of color more generally, is subtractive rather than
additive as a result of the interaction between schools and larger social institutions. She argues
that schools are subtractive for Mexican and Mexican-American students because they operate
under “subtractively assimilationist policies and practices that are designed to divest Mexican
[and other Latino] students of their culture and language™ (1999, p. 20). Schools, she argues, are
set up in ways that devalue the resources that these students bring to the classroom and attempt
to subtract these resources from them. In addition, schooling is subtractive because, once
institutional practices “subtract” the language and culture of these students, they do not “add”
other forms of culture or language. As a result, Latino students, particularly native Spanish
speakers, are left culture-less. They experience subtractive schooling as a result of their racial
and linguistic locations, but are then not allowed to fully participate in the norms that traditional
schooling promotes—norms that correspond to a White, middle-class worldview, demonstrating
the right to exclude central to Whiteness as property (Harris, 1995). Schooling is subtractive for
Mexican and Mexican-American students because it operates to protect Whiteness as property
and to present Whiteness as the unquestioned natural norm against which students are judged.
Although Valenzuela’s ethnography does not specifically address the question of
bilingual education, her claims about subtractive schooling as experienced by Mexican and
Mexican-American children in her study ring true in educational discourses through which
language is framed. There is a wealth of literature' that suggests that, in debates and policies
regarding bilingual education or the question of how to educate ELL students, language is either
framed as a resource that should be “envied, emulated, [and] applauded” (Ferguson, 2000, p.

205), or as a problem that needs to be eradicated before a child can begin to progress and

15 :See, for example, Arias and Casanova, 1993 and Freeman, 1998.



succeed in school. In defining and analyzing these conceptions of language, Arias and Casanova
(1993) in fact use “additive” and ‘“‘subtractive” to describe bilingualism, claiming, “Additive
bilingualism entails the maintenance [emphasis in original] of all linguistic skills in the
vernacular as the child acquires a second language. Subtractive bilingualism seeks to replace
[emphasis in original] the child’s vernacular with the second language” (p. 24). They then go on
to argue that, for ELL students, bilingualism and schooling are subtractive, whereas for native
English speakers—who, in Arias and Casanova’s work are largely assumed to be White and
middle-class—bilingualism is additive, since middle-class White parents often want their
children to learn a language other than English (p. 2, p. 24). This differential treatment and
valuation of language is another example of the ways in which schools protect the property
interests of Whiteness, a theme that will be further discussed in Chapter III.

In addition, in her ethnography about a two-way bilingual school in Washington, DC,
Rebecca Freeman (1998) argues that in mainstream educational programs for ELL students,
language is almost universally constructed as a problem, a deficit, for students. She writes,

Mainstream US public schools have traditionally addressed the ‘problem’ of linguistic
and cultural diversity by pressuring language minority students to become monolingual in
Standard English and to behave according to White middle-class norms of interaction and
interpretation in order to participate and achieve in school and society. (p. 27)

This statement reflects the idea that the cultural capital of ELL students—their potential as
bilingual individuals—is constructed as problematic, and as somewhat threatening, a theme that
is central to debates about Question 2 and that is in line with the construction of Latinos
presented in this chapter. Freeman’s conceptualization of the ways in which language is
constructed in mainstream public education in the United States synthesizes Valenzuela’s
argument that the schooling experienced by Mexican and Mexican-American students is

subtractive with Arias and Casanova’s understanding of the differences in schooling imposed



upon different children. Freeman argues that in defining languages other than English as
inherently problematic, schools require that in order for ELL students to be accepted by
mainstream institutions and therefore to succeed, they must lose their native language and
conform to White middle-class norms. Here, Whiteness is the collapse of middle-class values
and English, and becomes a form of property that students are expected to possess in order to
participate and succeed in schooling.

These theories provide examples of the ways in which schools are sites of social
reproduction that validate and perpetuate Whiteness as property, including Whiteness as a form
of valued cultural capital (MacLeod, 2009). This chapter has demonstrated the ways in which
Latino bodies cannot neutrally enter schools; instead, they are racialized and constructed as
inherent non-citizens and are therefore excluded from full citizenship. Because of the
relationship between this construction and the maintenance of Whiteness as property, the
education of ELL students cannot be separated from the context of White supremacy into which
it enters. Similarly, the educational research surrounding the experiences of ELL students in
schools does not exist in a racially neutral system; instead, pedagogical discussions are
representations of a larger context of White supremacy and Whiteness as property.

Bilingual Education Policy: What Works, What Doesn’t, and the Problems with Research

Although this paper does not focus primarily on the experiences of ELL students in the
classroom, it is important to examine the research about bilingual education, particularly because
this research has changed significantly with the implementation of California’s Proposition 227,
the English immersion ballot initiative that sparked similar campaigns across the country,
including Question 2. In addition, examining this literature is relevant because it demonstrates

the tension between pedagogy and policy, and the ways in which policy is not always a reflection



of pedagogical best practices. ' In fact, an examination of the research about bilingual education
pedagogy provides an example of the ways in which education strategies for ELL students are a
reflection of the intersection between educational policy and White supremacy. In the case of
bilingual education and the policies surrounding it, the research is often contradictory, and, on
first glance, does not seem to provide a clear prescription for the education of ELL students.
However, upon closer examination, it is clear that the research is largely clouded because of the
ways in which researchers are addressing the issue, and the goals that they assign to bilingual
education.

There are several trends in the literature that are relevant to an analysis of bilingual
education policy, including differential understandings of the goals of education for ELL students
and a discrepancy in the research before and after the implementation of Propositions 227 and
203 and Question 2. First, most of the literature about the success of various types of bilingual
education focuses on English acquisition. Thus, from the onset, the research suggests a
subtractive approach. By creating studies that examine the relationship between sheltered
English immersion (SEI) and English acquisition, for example, researchers are suggesting that
the measure of a program’s validity or success is determined by how quickly and how well
students in the program learn English. These types of studies and the research questions they
seek to answer not only largely ignore children’s development or maintenance of their native
language, but also fit into a larger conceptualization of bilingual education policy as discussed by

Secada and Lightfoot (1993).

16 :Although pedagogy is traditionally understood as the methods and practice of teaching, my definition of
pedagogy refers to the specifics of classroom interactions, which include language of instruction. I use pedagogy to
mean policies and practices of classroom interactions that are theoretically objective and devoid of larger political or
social ideologies.



These types of studies generally fall into two categories. The first finds that students in
SEI programs develop better English fluency than students in other programs for ELL students,
normally transitional bilingual education programs, particularly in younger grades (Jepson, 2010;
What Works Clearinghouse, 2010). Specifically, they find that students in SEI classrooms in
grades one and two have higher levels of English proficiency than their counterparts in bilingual
classrooms, but that this distinction ceases to be significant in students in third through fifth
grades. Thus, even among scholars who argue that the best way to teach a student English is to
do so in an English-only classroom, it seems that there is no consensus about whether this is
universally true of all students, or whether language development and acquisition is perhaps
more complicated than the black-and-white issue of native language versus English-only
instruction makes it sound.

The second category suggests that there is little to no achievement difference between
students in SEI programs and students in bilingual programs. A comprehensive five-year study of
Proposition 227 performed in conjunction with the California Department of Education and the
American Institutes for Research found that “there is no clear evidence to support an argument of
the superiority of one EL [English learner] instruction method over another” (Parrish et al, 2006,
p. ix). However, this study also found that there were no significant changes in the achievement
gap between native English speakers and ELL students, suggesting that the effectiveness of
Proposition 227 remains up for debate. Although there is literature that suggests that test scores
went up for ELL students following the implementation of Proposition 227 (“Bilingual education
ready for reform,” 2001; Kocian, 2008; Ocasio Rizzo, 2000), these results are now largely seen

as invalid because they note that test scores for all children in California went up in the years



following Proposition 227; therefore, the achievement gap between ELL students and native
English speakers remained largely unchanged (McFarlane, 2002b).

In addition, there is a significant body of literature that challenges the above findings, and
that suggests that English-only instruction, particularly as it was mandated post-ballot initiative
implementation, does not have a significant effect on English language fluency (Combs, Evans,
Fletcher, Parra, & Jimenez, 2005; Lucas & Katz, 1994; Fass-Holmes & Raines, 2002). In
addition, there is research that questions the validity of studies that focus solely on English
acquisition. These studies argue that it is impossible to address language development
objectively without addressing the larger context in which language, and more importantly,
students and their families, enter schools (Lucas & Katz, 1994; Johnson, 2010). Significantly,
this research largely draws on linguistics, suggesting that perhaps research that seems to suggest
that the best way to educate ELL students is to do so in English is clouded by a promotion of
particular policies that ignore the ways in which language capability actually develops.

Although there is a large body of research that discusses the success of particular
educational programs for ELL students as it relates to English acquisition and fluency that argues
both for and against bilingual instruction or English-only instruction, there are not many studies
that address the development of ELL students’ competency in other subjects. Because of this
absence, education for ELL students is largely defined in relationship to English, without
consideration of students’ proficiency in other subject areas. This perpetuates a view of bilingual
education as inherently subtractive: both the research and the policies focus so heavily on ELL
students’ acquisition of English that they fail to recognize the ways in which language is both
connected to and distinct from a student’s likely success in other subject areas, such as math or

science. In addition, much of the research supporting English immersion fails to examine other



academic outcomes, such as dropout rates, which have risen for Spanish-speaking ELL students
in Massachusetts since the implementation of Question 2 (Uriarte, Lavan, Agusti, and Karp,
2009).

Thus, the research on bilingual education is complex, multi-dimensional, and full of
seeming contradictions. It is important to recognize that it is into this context that Question 2 and
other similar ballot initiatives enter. In the case of bilingual education, as policy attempts to
develop out of pedagogy, it cannot be extricated from the larger system of White supremacy in
which it operated, making it increasingly difficult to understand what has actually been proven to
work when it comes to the education of ELL students. In addition, and perhaps more importantly,
individual citizens are then expected to make sense of ballot initiatives like Question 2 without a
grasp on the nuances of linguistics research on language development or on the potential biases
of the research that does exist. Therefore, with regards to an issue that is already fraught with
preconceived notions about immigration, citizenship, and protecting Whiteness, this research and
the policies that stem from it only serve to further complicate voters’ decision-making processes
and the pursuit of policies that actually work for the children they seek to educate. Consequently,
Question 2 and other ballot initiatives become battlegrounds on which various ideas about
immigration, citizenship, and language are fought, with the needs of children largely falling to
the background or becoming ignored altogether.

Conclusion

These two concepts—the construction of Latinos more generally and the specific
questions addressed in educational research about bilingual education—serve as examples of the
ways in which schooling and other social institutions cannot be separated from the larger context

of White supremacy into which they enter. This chapter demonstrates the ways in which this



larger context operates on multiple levels first through the construction of the Latino Threat
Narrative as a whole. Second, it operates in individual insitutions, such as the labor force or
schooling, and finally, it operates within schools regarding the question of bilingual education
pedagogy. Latino challenges to subtractive or inequitable schooling experiences, as demonstrated
through Plyler v. Doe (1982) and the Cisneros case, have failed to challenge the salience of
Whiteness as property precisely because White supremacy operates to protect this property and
to present Whiteness—including speaking English—as a natural prerequisite for citizenship.
These issues enter into and shape Question 2 and the debates surrounding it, further

demonstrating the pervasiveness of White supremacy and Whiteness as property.



Chapter III: A Critical Race Theory Analysis of Question 2 and
its Support and Opposition

“Frankly, if I were a Hispanic-American, I would be humiliated by
the presumption that—unlike Italian, German, Swedish...and other
non-natives—members of my ethnic group are incapable of
learning English...English immersion is not about racial
discrimination, ethnic pride or preserving cultural identity. It is
about ensuring the right of all children to the kind of education that
opens the door to a bright future.”
- Robert Z. Nemeth, “Failed bilingual system requires drastic
change,” Telegram & Gazette, October 27, 2002
Introduction
In 2002, Massachusetts’ voters overwhelmingly supported Question 2, a ballot initiative
that effectively prohibited bilingual instruction and mandated English immersion for the state’s
growing ELL population. The question was backed by California millionaire and burgeoning
politician Ron Unz, who spearheaded similar campaigns in California, Arizona, and Colorado
under the national organization English for the Children.'” Opponents were more diverse and
included teachers’ unions, governmental organizations, and immigrant activists, but the largest
umbrella opponent group was the Committee for Fairness to Children and Teachers, led by Tim
Duncan, a Massachusetts parent. In the months leading up to the November 2002 election,
teachers, students, parents, and political activists debated Question 2 and its effects on the lives
of ELL students in Massachusetts.
A Critical Race examination of these debates and of the arguments put forth on both sides

suggests that both supporters and opponents of Question 2 argued largely from a restrictive,

rather than expansive framework that failed to challenge the premise of English superiority and

assimilation for ELL students. In addition, these debates demonstrated the dangers of

17" California’s Proposition 227 passed in 1998 and Arizona’s Proposition 203 passed in 2000, both with significant
portions of the vote. Colorado’s Amendment 31 failed in 2002, the same year that Massachusetts’ Question 2 passed.



colorblindness and false empathy. Finally, the arguments put for both by members of English for
the Children of Massachusetts and, perhaps more importantly and surprisingly, by opponents of
Question 2, are illustrations of the mechanisms by which Whiteness as property, interest
convergence, and White supremacy continue to operate in political and educational discourse.
These ideologies had and continue to have a very real effect on the educational experiences of
ELL students and are examples of the ways in which larger systems of belief and institutions
influence school policies. Specifically, they demonstrate the ways in which schools are not race-
neutral institutions; instead, they cannot be separated from a larger institutional context of White
supremacy. This chapter provides a summary of Question 2 and voting patterns, followed by a
Critical Race Theory analysis of both the legislation itself and the debates surrounding it and
argues that Question 2 is an example of the entrenchment of White supremacy and the ways in
which educational and political systems operate to protect Whiteness.

Question 2: The Proposed Changes and the Vote

Prior to Question 2, under Massachusetts’ 1971 bilingual education law, ELL students
were taught mainstream content in their native language as they learned English, with the idea
that they would be able to develop proficiency in all academic subjects in tandem with
developing English skills. In contrast, Question 2 prohibited bilingual education, particularly
transitional bilingual education, and mandated sheltered English immersion (SEI). Specifically,
Question 2 created a one-year immersion program in which ELL students would receive
uniquely designed instruction in English, after which they would be filtered into mainstream
classes with native English speakers. The legislation did provide some exceptions to this
overhaul; waivers were available for students whose parents and teachers thought that other

educational methods would be better, as well as for many middle- and high-school students.



Overwhelmingly, however, this legislation marked a profound ideological and pedagogical shift
in educational techniques for ELL students. In addition, the legislation included a provision that
allowed teachers to be sued for failing to follow the law, including speaking to children in their
native languages. Finally, the question specified that these policies would only affect language of
instruction for ELL students; foreign language classes for native English speakers would remain
unaffected.

In November 2002, Massachusetts voters passed Question 2 by a significant margin, with
68% of voters supporting it and 32% opposing. This vote would have a profound impact on
Massachusetts’ 49,000 ELL students (Greenberger, 2001b, p. B1), who would no longer be
allowed to learn in their native languages. While the ballot initiative was widely supported on a
state level, exit polling of Latinos demonstrated overwhelming opposition to Question 2. Of the
1,491 Latino voters polled, 93.2% of them voted no on Question 2 (Capetillo-Ponce, 2003).
Despite this somewhat staggering statistic, Question 2 passed in every community in
Massachusetts with the exception of Boston and several surrounding “liberal” suburbs. This was
largely because, despite get-out-the-vote techniques used to mobilize the Latino community from
within, in 2002, Latinos made up only 5.6% of the voting-age population, meaning that they
were “too small an electorate to make a difference on a statewide initiative” (Capetillo-Ponce,
2003, p. 4). Consequently, the people who were deciding the fates of ELL students—of whom a
majority in Massachusetts are Latino and Spanish-speaking—were likely to be disconnected

from the issue themselves.'® Therefore, because a significant majority of Massachusetts residents

18 ‘In addition to the fact that Latinos made up such a small percentage of the voting-age population, it is also
important to recognize that non-citizens cannot vote. As a result, it is likely that some Latinos whose children were
designated as ELL students were not able to vote on Question 2. Thus, the fact that educational policy for ELL
students was decided by ballot initiative demonstrates the ways in which many Latino parents were disenfranchised
from the outset, because some of them were unable to participate in the political process that dictated whether or not
their children would be taught in English or in their native language.



were (and are) White, the results of the 2002 election largely reflect the beliefs of White
Massachusetts residents, rather than of those whose children were enrolled in bilingual education
programs."” Beyond the logistics of Question 2, the language of the ballot initiative and of the
materials provided in the voters’ information guide fail to recognize the ways in which
Whiteness and White dominance operated to constrain the educational options for ELL students.

Analysis of Question 2: Colorblindness, False Empathy, and Whiteness as Property

Regardless of the lack of conclusion among educational researchers about the benefits of
English immersion as opposed to bilingual education,? the premises on which Question 2 are
based stem from a race-neutral and colorblind framework that demands an inherently subtractive
educational experience for ELL students (Valenzuela, 1999; Gotanda, 1995). In addition, the
initiative claims to be protecting and promoting the desires of immigrant parents, but instead
operates from a position of false empathy, an ideology that has very real and dangerous
consequences for ELL students and their parents. In these ways, Question 2 is an example of the
ways in which policies are created and enacted in ways that fail to challenge White supremacy
and Whiteness as property, thereby leaving racialized hierarchies intact. By operating within the
racialized system, rather than attempting to transform it, Question 2 and its implementation
contribute to the continued marginalization of Latinos and of ELL students.

Colorblindness
The first section of Question 2, “Findings and Declarations,” lays out the premises on

which the proposed legislation is based.”' The first premise states, “The English language is the

19 "This is not to suggest that other populations of color did not vote in the 2002 election; however, most of the
debates took place between and among Whites.

20 ‘See the end of Chapter II.

21" The full text of the legislation, as well as of the arguments and summary included in the voters’ information
guide, are available in Appendices A and B, respectively.



common public language of the United States of America and of the Commonwealth of
Massachusetts” (Secretary of the Commonwealth, 2002a). This declaration is in line with the
conflation of Whiteness, English, and citizenship discussed in Chapter I, and serves both to
cement English’s predominance as the common language of the United States and to equate
participation in the United States with speaking English. This is problematic for two reasons.
First, the most basic presumption of the legislation relies on many of the principles that govern
the American imagined community—specifically, the idea that being American means speaking
English, and a failure to recognize the ways in which this connection was not natural, but was
instead created through the imposition of racist policies designed to protect citizenship as an
institution only available to Whiteness. Second, to be considered American and thereby to be
extended American citizenship, individuals and groups must speak English and must conform to
ideals of American identity that are in line with White dominance (see Chapters I and II). This
argument is in line with the deficit assumption that students of color lack meaningful-—or White
—cultural capital (Bourdieu as cited in MacLeod, 2009).

In addition, the first section of Question 2 illustrates the legislation’s reliance on a failure
to recognize various forms of cultural wealth and on colorblindness. Question 2 continues to
declare:

The government and the public schools of Massachusetts have a moral obligation and a
constitutional duty to provide all of Massachusetts’s children, regardless of their ethnicity
or national origin, with the skills necessary to become productive members of our society.
Of these skills, literacy in the English language is among the most important. (Secretary
of the Commonwealth, 2002a)

As another of the principles on which the legislation was founded, this statement is problematic
for several reasons. First, this clause equates productivity with English literacy, a conflation that

demonstrates the salience of White dominance and its connection to American identity in the




underlying premises of Question 2. As Yosso (2005) suggests, this clause operates from a belief
that students of color lack valuable cultural capital, and therefore that schools must be structured
in ways that provide valuable forms of cultural capital to otherwise lacking and deficient
students. Yosso argues that, in fact, many students and communities of color possess multiple
forms of cultural wealth, but that these forms of wealth are devalued in mainstream White
institutions.

For example, communities of color create and have access to what Yosso deems
navigational capital, or “skills of maneuvering through social institutions [such as schools or the
job market]” (Yosso, 2005, p. 80). Mastery of English is one form of navigational capital, as it
allows for individuals to navigate English-dominated systems and to have a certain sense of
agency within these systems (Yosso, 2005, p. 80). However, in Question 2, the unquestioned
acceptance of the relationship between English literacy and productivity is imposed on
immigrant communities—of whom the majority are Latino—by dominant White society, rather
than recognizing a form of cultural wealth that was already developing from within the
community. As a result, it is problematic first because, if English mastery is equated with one’s
ability to be a productive member of society, then the opposite is also understood to be true; that
is, failure to gain English literacy signifies failure to be productive. ELL students, by this logic,
will only be “productive” when they possess White-valued and White-created cultural capital.

Second, this clause is also problematic because it fails to question English’s supremacy or
provide an alternative to this supremacy that would allow for the societal acknowledgement of
other forms of linguistic capital. Yosso (2005) defines linguistic capital as the capital gained
through experiences in multiple languages or communication styles, and suggests that these

experiences allow students of color to access additional forms of cultural wealth. Linguistic



capital is of particular importance for immigrant students, as their parents may not be native
English speakers, and therefore they may be required to possess the skills and vocabulary
necessary to help their parents navigate English-dominant institutions (Yosso, 2005). However,
Question 2 not only fails to recognize these forms of linguistic capital, but also suggests that they
are illegitimate.

Furthermore, this clause makes no specific mention of race; instead, it uses the terms
“ethnicity” and “national origin” to designate populations that are racialized as Others in United
States popular discourse, the media, and the law, as described in Chapter II. This use of the
phrase “regardless of their ethnicity or national origin” is in line with the post-Civil Rights
Movement trend of advocating specifically colorblind remedies for race-based problems. It
suggests that to recognize the racial and ethnic differences between children and to develop
programs that address these differences is to discriminate against racial and ethnic minorities
(Gotanda, 1995; Haney Lopez, 2007). As defined in the previous chapter, colorblindness refers to
legal policies that advocate for formal equality, rather than for remedies that are based on
historical-race (Gotanda, 1995) or that take the power inequalities between different racial
groups into account. As a result, this clause relies on colorblind language that ignores race
completely to mask the racialized power dynamics operating within the premises of the policy.
While few would argue against the goal of providing all students of Massachusetts with equal
educational opportunity, Question 2’s dependence on formal equality and colorblindness fails to
recognize the racialized history of the United States and the power of the imagined community
and Whiteness as property to exclude on the basis of race. Because the remedies that Question 2
proposes developed within a context of White supremacy and colorblindness, which must

inherently operate under an assumption of legal and social race-neutrality, these remedies fail to



address systemic problems and social inequity. As a result, Question 2 operates on a platform of
both colorblindness and Whiteness as property that serves to maintain and support White
supremacy, because only the properties and interests associated with Whiteness are validated and
understood in the context of educational and legal institutions.
Whiteness as Property

Because Whiteness has been and continues to be conflated with speaking English and
with being “American,” Question 2’s unquestioning dependence on English demonstrates a
commitment to Whiteness as property. First, even in the terminology used to categorize students,
Question 2 relies on a model that ranks students based on their relationship to the English
language. Students whose native language is not English are referred to as “English learners,”
suggesting their deficiencies in terms of English, rather than their potential as bilingual students.
Question 2 thus operates from a deficit model, in part because of its recognition and valuation of
the properties associated with Whiteness and with speaking English (Freeman, 1998; MacLeod,
2009). By framing children as English learners and therefore deficient, Question 2 rests on a
foundation of Whiteness as property that claims Whiteness—here measured by the proxy of
language—as a prerequisite to the rights associated with citizenship. Although the categorization
of students as English learners does not explicitly mention race, language, ethnicity, and national
origin are all proxies for race that are necessary because of the legislation’s reliance on
colorblindness.

Furthermore, Question 2 specifically connects English—and therefore Whiteness—with
material benefit, or property in its first section. In addition to cementing English as a key aspect
of being American, the first premise on which Question 2 is based states that English is “the

leading world language for science, technology, and international business, thereby being the



language of economic opportunity” (Secretary of the Commonwealth, 2002a). Because English
is a proxy for Whiteness, this statement is reminiscent of Justice Harlan’s dissent in Plessy v.
Ferguson (1896), in which he unquestioningly claimed the supremacy of Whiteness. He claimed,
“The White race deems itself to be the dominant race in this country. And so it is in prestige, in
achievements, in education, in wealth and in power. So, I doubt not, it will continue to be for all
time if it remains true to its great heritage and holds fast to the principles of constitutional
liberty” (Plessy v. Ferguson, 1896). Although Justice Harlan went on to argue that the Court’s
ruling that separate but equal was unconstitutional, his argument nonetheless stemmed from a
position of White supremacy that left the properties afforded to Whiteness intact. Similarly,
Question 2 does not question the material wealth associated with English, and suggests that for
children to succeed, they must conform to this aspect of Whiteness. The underlying claim of this
clause suggests that only when children master English will they be afforded the property of
Whiteness, both in terms of material benefits and in terms of rights and the expectation that these
rights will be protected. In failing to question the conflation of English with Whiteness and of
Whiteness with citizenship and therefore property, this clause of Question 2, like Justice Harlan’s
dissent, leaves White supremacy intact, presenting the system into which the legislation enters as
race-neutral.

Finally, Whiteness as property operates in Question 2’s methodological
recommendations, as well as the programs that are excluded from Question 2’s control. In terms
of its recommendations, Question 2 suggests that schools may group students of different age
and grade levels with similar levels of English proficiency together in the same English
immersion classroom, a provision that denies ELL students the property of an individualized and

age-appropriate educational experience, and the expectation that this property will be protected.



ELL students’ success is supposed to be determined both by their level of English proficiency
and by their command of other content; thus, grouping ELL students not by age but by language
ability denies them of the property that White students are afforded of receiving grade-level
content instruction. If a similar proposal were provided to White parents, Whiteness as property
would dictate both their dismay that their children would be denied age-appropriate content, and
their mobilization around the expectation that the legal and educational systems would intersect
to protect this right. Under this pedagogical recommendation, Question 2 suggests that
individualized, grade-level content to students is a form of property only available to White
students. In contrast, this option is not extended to Latino parents of color, demonstrating the
ways in which institutional control is a form of property attributed to and employed by
Whiteness.

In addition, the same section of the initiative explicitly states, “Foreign language classes
for children who already know English shall be completely unaffected” (Secretary of the
Commonwealth, 2002a). As a result, the initiative specifically involves the protection of
Whiteness as property by allowing language to be additive for White, English-dominant students
and subtractive for ELL students (Valenzuela, 1999; Arias and Casanova, 1993). English-
dominant students—who are assumed to be White under the colorblind nature of the initiative—
are allowed the privileges and material advantages to be gained from bilingualism, while ELL
students are expected to give up institutional support for their native languages for the supposed
benefits of English. In these ways, Question 2 operates from a position of and protection for
Whiteness as property.

False Empathy



In addition to operating from a position of colorblindness and Whiteness as property,
Question 2 is also based on false empathy, which makes the proposed legislation increasingly
dangerous. Richard Delgado (1996) writes about false empathy and the dangers of false empathy
in civil rights legislation. He argues that false empathy occurs when “a White believes he or she
is identifying with a person of color, but in fact is doing so only in a slight, superficial way” (p.
70). While Delgado’s work focuses on false empathy as it operates in interactions between
individuals and institutions, an analysis of Question 2 demonstrates the mechanisms through
which institutional false empathy operates. Within this context, individual espousals of false
empathy are representations of a larger system of political, social, and educational false empathy.
Central to this definition of false empathy is the preeminence of Whiteness; Whites and White-
controlled institutions assume that they understand the needs and desires of people of color, but
do so without challenging the normative power of Whiteness. That is, when Whites view and
attempt to solve issues faced by people of color, they do so in ways that are in line with White
supremacy, such as asking people of color to conform to White norms of success.

In Question 2, the second declaration of the first section of the initiative claims,
“Immigrant parents are eager to have their children become fluent and literate in English, thereby
allowing them to fully participate in the American Dream of economic and social advancement”
(Secretary of the Commonwealth, 2002a). While it is true that immigrant parents do want their
children to learn English, this desire is often expressed in relationship to navigational capital, or
ELL students’ ability to interact with and take advantage of various social institutions (Yosso,

2005; Kuntz, 1998).% In addition, this claim about the desires of immigrant—and predominantly

22" While Kuntz’ article discusses the author’s decision to prevent her children from learning Spanish or from
speaking English with an accent, it is representative of parents’ fears about the stigma associated with speaking
English, and the racialized nature of language.



Latino—parents, when put into the context of the rest of the language of the initiative, suggests
that immigrant parents also unquestioningly agree with the underlying power and property
associated with English and Whiteness in the legislation. Therefore, false empathy allows the
White sponsors of the bill, such as Ron Unz, to claim that all of the proposals are in the best
interests of immigrant—predominantly Latino—communities.

As Delgado suggests, this supposed alignment of Whites and communities of color is
dangerous, because it allows White-controlled institutions to dictate what is theoretically best for
communities of color with whom they have no real identification or experience. Through the
employment of false empathy, Question 2 allows for the reproduction of power relations because
it allows Whiteness to speak for people of color and define their needs, problems, and agendas.
Question 2 reflects White ideas about communities of color because it fails to lend a voice to
communities of color or provide space for self-definition. As a result, the proposals it advocates
are in line with White remedies that ultimately leave White supremacy and normativity
unchallenged. However, false empathy allows Whites to claim that their solutions are in line with
those that communities of color would espouse, thereby making their proposals seemingly more
legitimate and attractive, especially to White liberals. Thus, the danger of false empathy lies in
the invisibility of the connection between its inception and White supremacy and of the actions
taken on its behalf. In the case of Question 2, this meant that White sponsors of the initiative
claimed that it was in line with the needs and desires of immigrant parents and therefore should
be supported, while failing to recognize the ways in which the legislation rested on White
supremacy and Whiteness as property. As a result, false empathy was one of the most significant
aspects of the pro-Question 2 campaign led by Unz and English for the Children in the voters’

information guide.



Overview: The Debates about Question 2

Although the arguments put forth by both the support and opposition for Question 2 were
diverse and complex, the voters’ information guide provided as part of the 2002 ballot provides a
succinct summary of the primary themes of their campaigns. This information is also important
because it is the most basic information made widely available to most voters and therefore has
particular implications for influencing how people voted on this issue. According to
Massachusetts law, proponents and opponents of a ballot question may write 150-word
statements articulating their positions, which are then published alongside a summary of the
question written by the State Attorney General and the Secretary of the Commonwealth. In 2002,
the pro-Question 2 statement was written by English for the Children of Massachusetts, while the
anti-Question 2 statement was authored by Tim Duncan, the chairman of the Committee for
Fairness to Children and Teachers. A Critical Race Theory analysis of English for the Children of
Massachusetts’ statement demonstrates its reliance on both false empathy and colorblindness,
while the arguments put forth by Tim Duncan and the Committee for Fairness to Children and
Teachers rest on Whiteness as property.

Pro-Question 2: English for the Children

Like the proposed ballot initiative it supports, English for the Children’s arguments
depend on false empathy and colorblindness in attempting to convince voters to vote yes on
Question 2. The statement reads:

For the last thirty years, state law has required that immigrant students be segregated into
native language classrooms, often for many years. Many of these students never learn to
read English, or even speak English. As a result, they are denied the same opportunities
for success as children born here. “Bilingual education” has been a failed experiment, but
bilingual teachers and administrators, as well as our legislators, have refused to admit this
disastrous failure and have defended this system, destroying the lives of countless
immigrant students. (English for the Children of Massachusetts as cited in Secretary of
the Commonwealth, 2002b,)



In this argument, bilingual education is criminalized for its failure to provide immigrant students
with the same opportunities afforded to non-immigrant students. Therefore, bilingual education,
and particularly bilingual teachers and administrators, are portrayed as deliberately preventing
immigrant children from succeeding. The swift criminalization of bilingual education, and the
suggestion that immigrant students are “segregated” in bilingual classrooms, operates alongside
the assumption that English immersion is the solution to the White-defined and White-described
“problem” of bilingual education and ELL students. As a result, the English for the Children
statement employs false empathy because it defines the problem, the enemies, and the solutions.
This strategy was designed primarily to attract White liberal voters, a significant majority in
Massachusetts, because it suggests that Question 2 is in line with the opinions of immigrant
communities. However, in the statement itself, these communities are invisible and silenced,
spoken for and about, but never allowed to speak for themselves.

In addition, the pro-Question 2 statement demonstrates a reliance on colorblindness and a
concealment of the racialized nature of bilingual education. In categorizing ELL students, the
argument describes them as “immigrant students” as compared to “children born here” with a
failure to acknowledge that “immigrant students” stands in for students of color and that
“children born here” is a euphemism for White students. These two terms enter into a colorblind
discourse that fails to recognize the racialized nature of citizenship and immigration, thereby
relying on the conflation of Whiteness with citizenship and the normative power of Whiteness
through a colorblind argument. It does not have to specify that the majority of immigrant
students are students of color, nor that students born here are White because these conflations are

ingrained in American public consciousness. Therefore, the pro-Question 2 statement is an



example of the ways in which colorblind language is employed to mask the racialized nature of
the legislation in a way that appeals to White-dominated institutions and voters. In addition,
although the language used is colorblind, the arguments in the first part of this argument are
based on formal-race distinctions, a foundation that denies the ways in which power dynamics
operate within the proposed legislation and bilingual education more generally.

English for the Children’s pro-Question 2 campaign demonstrates a failure to recognize
that the American social, legal, and educational systems are far from race-neutral, and instead
depends on formal-race, rather than historical-race categorization. The position claims that
because immigrant students have been segregated in bilingual classrooms, and have therefore
been unable to learn English, they have been “denied them the same opportunities for success as
children born here” (English for the Children of Massachusetts as cited in Secretary of the
Commonwealth, 2002b). This argument rests on a meritocratic understanding of the American
education system. It suggests that, once children are given the opportunity to learn English—
through English immersion—they will have the same opportunities that native English speakers
have, and any failure to achieve success will therefore be a result of immigrant students’ own
shortcomings. In resting their argument on this premise, English for the Children fails to
recognize the racialized anti-immigrant context into which Question 2 enters and the ways in
which schools are racialized institutions that cannot exist outside of the United States’ particular
racial histories and constructions, as described in Chapter II. This reliance on formal-race permits
what Neil Gotanda (1995) describes as unconnectedness, or “presuming that racial classifications
are unconnected to social status or historical experience” (p. 263). Formal-race unconnectedness
leads to the analysis of policies through a race-neutral lens, as is seen in the colorblind language

of the pro-Question 2 argument, and therefore can propose only restrictive remedies.



The limited scope of formal-race unconnectedness meant that proponents of Question 2
supported the restrictive nature of the legislation because of a complete failure to recognize the
historical context into which Question 2 entered. Question 2’s solution to the question of
instruction for non-native English speakers was restrictive because it rested on notions of
“equality as a process” (Crenshaw, 1995, p. 105). As previously mentioned, the arguments put
forth by English for the Children suggest that if ELL students are given the same exposure to
English as native English speakers, they will also be given equal opportunity for success. In
other words, if the process by which students learn English is made equal, any difference in the
actual English proficiency of ELL students must be a result of deficiencies residing in the
students themselves, rather than in the system. In contrast, an expansive view of equality in
Question 2 would focus on educational outcomes for ELL students, such as graduation rates
(Crenshaw, 1995). Thus, the intersection of false empathy, colorblindness, formal-race
unconnectedness, and restrictive equality are the foundations upon which proponents of Question
2 based their claims, and the interactions between these ideologies meant that White supremacy
and normativity could not be challenged in this legislation. While opponents of Question 2 could
have attacked this dependence on White dominance and potentially created a dialogue about the
racialized nature of Question 2, their arguments instead rested on Whiteness as property,
therefore failing to recognize or challenge White supremacy.

Anti-Question 2: Tim Duncan and the Committee for Fairness to Teachers and Children

Tim Duncan’s arguments in the 150-word statement produced by the opposition to
Question 2 demonstrate a commitment to, rather than a questioning of, Whiteness as property. He
writes, “If passed, this law would allow teachers to be personally sued for using a child’s native

language to help them learn...[this law] will cost taxpayers millions of dollars that we can’t



afford” (Duncan as cited in Secretary of the Commonwealth, 2002b).* Duncan’s use of
“taxpayer” demonstrates the implementation of the idea that schools are a closed loop of White
property (see Chapter II); because the taxpayer is assumed to be White, this policy is therefore
seen as one that would use the material property of White taxpayers for the benefits of children
of color, rather than for the rightful property “owners”—White parents and White students. In
addition, Duncan’s employment of the term “taxpayer” simultaneously constructs immigrant
parents of color as non-contributors. They are not included in Duncan’s definition of “taxpayers,”
and therefore have no material claim to what goes on within schools. While Duncan does spend
time on the idea that English immersion is not good pedagogy, he spends the majority of his
argument on the costs of this legislation, both to teachers and to taxpayers at large. These two
arguments center on the costs of this legislation to Whites, and the failure of this legislation to
protect the rights and expectations of Whiteness. Implicit in these arguments is the idea that both
the material and intangible aspects of schools as forms of property for Whites should be
protected by law. In addition, Duncan’s argument suggests that teachers—who are predominantly
White, and also assumed to be White—should be protected from the threat of a lawsuit. Teachers
and taxpayers—and therefore Whites—become the victims of this legislation, rather than ELL
students and immigrant families.

This victimization of White taxpayers and teachers also generates a sense of hysteria that
maintains the idea that schools are a form of property for Whites in and of themselves. This
hysteria mobilizes Whiteness as property by suggesting that the proposed legislation is a threat to

White domination of schools and to a definition of schools as institutional forms of property for

23" While the full text of Duncan’s statement can be found in Appendix B, unlike the pro-Question 2 statement, I
have not quoted it in its entirety here because it generally demonstrates a commitment to the idea that teachers will
be sued, and therefore can be analyzed without reference to the full text, unlike the pro-Question 2 statement.



the benefit of Whites. Thus, in a Foucauldian sense, Duncan’s argument demonstrates one of the
ways in which the spectacle is used to protect and maintain the natural social order. By shifting
the focus of the legislation from ELL students of color to White taxpayers and White teachers,
the anti-Question 2 argument rests on the normative power of Whiteness and the ways in which
Whiteness can be employed to protect particular forms of property, including schools. Without
the understanding of schools as a form of Whiteness as property, and without the underlying
expectation that this property will be protected, Duncan’s argument would be significantly less
powerful because it would not enter into and rely on a system that seeks to maintain White
supremacy.

Both the opposition and the support for Question 2 argue from within White supremacy,
failing to question Whiteness as the norm against which policies and children should be judged
and failing to conceive of the educational and legal systems as anything other than race-neutral.
Although Duncan’s anti-Question 2 argument does not fall into the trap of false empathy—
largely because it does not focus on ELL students—it does recenter Whiteness as the victim of
the proposed legislation, arguing that the proposed legislation is detrimental because it fails to
protect the interests of Whites. In addition, English for the Children’s arguments stem from
complex interactions between colorblindness, false empathy, formal-race unconnectedness, and
restrictive equality that prevent a systemic analysis of the institutional nature of race to enter into
the discussion at all. These two statements, although brief, contain many of the elements of the
larger debates about Question 2 as seen in media coverage of the issue. In order to understand the
entire context of Question 2, and the issues facing voters at the polls in November 2002, it is
important to analyze not only the formally articulated arguments for and against the legislation,

but also the larger dialogue surrounding it.



Question 2 and its Context: The Larger Debate

While the statements provided in the voters’ information guide demonstrate the official
arguments offered by both sides in response to Question 2, an analysis of other media coverage
reveals both the development of these campaigns and the underlying operation of White
supremacy at the core of the debates. Because Question 2 and questions about language or type
of instruction are complex, they demand more than merely 150 words to explain or frame them,
and the arguments put forth to either support or oppose the ballot initiative were more
complicated than merely constructing Question 2 as the solution to the needs and desires of
immigrant communities on the pro side, or suggesting Question 2 was problematic because it
allowed teachers to be sued and was too expensive to White taxpayers on the opposing side.

In newspaper articles, letters to the editor, and editorials, several new themes about
Question 2 developed, in addition to expanding on the themes presented in the voters’
information guide. First, these articles overwhelmingly focus on the pedagogical problems
associated with teaching students whose native language is not English and present schools and
pedagogy as neutral, devoid of the political and social contexts into which they enter. In
discussing teaching methodology, these articles also almost exclusively focus on English and the
best ways to teach English as quickly and effectively as possible. There is rarely, if ever, a
conversation present in these articles that discusses the benefits of bilingualism, except as it
applies to two-way bilingual programs and White, English-speaking students. Third, the
arguments and information provided in the articles often talk around or about students and
communities of color, rather than allowing these communities to have a voice in the issue; they
often make reference to the needs and wants of immigrant communities, but community

members are rarely allowed to speak for themselves or describe their definition of the problem



and their actual needs. Because communities of color are largely absent from the debates
themselves, both opponents and proponents of Question 2 explicitly deny the racialized nature of
the debate and of bilingual education more generally, arguing that claims that Question 2 was
racist were counterproductive and untrue.

In addition to all of these themes, it is important to recognize what is not included in
media coverage of Question 2. As previously mentioned, the dialogue surrounding the pedagogy
of Question 2 is almost exclusively English-based, and the framing of the issue in this way forces
the debate to rest on a foundation of assimilation. As a result, discussions of the benefits of
bilingualism or of developing ELL students’ proficiency in both their native language and in
English are conspicuously absent from the discussion. Related, and perhaps most important, the
arguments and debates about Question 2 consistently fail to analyze or acknowledge the ways in
which Question 2 fits into a larger discussion about the construction of citizens and non-citizens
in the United States. As a result, these debates fail to challenge or notice the mechanisms by
which White supremacy operates. The remainder of this chapter will analyze each of these
arguments and themes through a Critical Race Theory lens.

Whiteness as Property and Interest Convergence

In attempting to argue against English immersion and Question 2, many opponents of the
initiative focused on the costs of immersion to White, English-speaking students, demonstrating
a commitment to interest convergence as a possible mechanism for defeating Question 2. Derrick
Bell (1995) first used the concept of interest convergence in an analysis of Brown v. Board of
Education, in which he argued that Brown was successful because it represented the convergence
of middle- and upper-class White interests with the interests of Blacks. He then suggests that

legislation promoting racial equality may not demonstrate a commitment to actual racial equality,



but “may instead be the outward manifestations of unspoken and perhaps subconscious judicial
conclusions that the remedies, if granted, will secure, advance, or at least not harm societal
interests deemed important by middle- and upper-class Whites” (Bell, 1995, p. 22). As a result,
he claims that Brown was not actually the landmark civil rights case it is heralded as, but rather a
necessary concession of Whites in order to maintain White supremacy. In their arguments against
Question 2, several authors—the majority of whom seem to be White and speaking to White
audiences—similarly use interest convergence to promote their claims about the dangers of
Question 2 to White students.

In their discussion of the problems with Question 2, many of its opponents focus on the
ways in which mainstreaming ELL students will mean slowing down instruction for native
English speakers and overwhelming teachers. For example, in an article in The Patriot Ledger,
two authors argue:

Although immersion is a proven way for non-English speaking children to acquire
English skills, eliminating transitional bilingual classes will only drag down education in
our schools...Teachers [will be] overwhelmed with large classes filled with children who
need ESL tutoring. At the same time, native English-speaking children suffer because
teachers are busy trying to get foreign students up to speed. (Boujnane and Tornato, 2002,

p-9)
This argument focuses primarily on the costs of English immersion to both teachers and native-
English speaking students, who are both assumed to be White, and argues that this policy is
problematic not just for ELL students, but for all students. This sentiment is echoed in other
articles, such as an editorial in Worcester Magazine in which Kevin Michaud claims, “I think it is
generally harmful to society as a whole if non-English speaking students are forced to take
classes in which the curriculum is taught only in English” (2002, p. 7). He continues to suggest
that Question 2 would be detrimental to teachers who could lose their jobs as bilingual teachers,

and to English-dominant students who would become bored with the slower pace of the



curriculum. Thus, by focusing on teachers and White students as the victims of Question 2’s
proposal, these authors and others appeal to their White audience and implore them to protect
their own interests and vote against Question 2.

However, this attempt at interest convergence relies on Whiteness as property because it
rests on an understanding of society in general, and schools in particular, as institutions meant for
the “use and enjoyment” (Harris, 1995) of Whiteness. This dependence on Whiteness as property
serves to further entrench White supremacy and the idea that Whites are entitled to particular
privileges and benefits not extended to people of color. First, in Michaud’s arguments presented
above, it is clear that his suggestion that Question 2 is problematic for “society as a whole” rests
on an understanding of this society as White, demonstrating the ways in which the ownership of
“society as a whole” is a property extended to and employed by Whiteness. Not only does
Michaud fail to acknowledge the problems associated with immersion for ELL students and
focus exclusively on the costs to White teachers and students, but he specifically claims that
schools should strive to produce “productive citizens,” rather than be a place for “heritage stuft”
(2002, p. 7). Thus, his rationale stems from an understanding of schools and of American society
more generally as institutions that are devoted primarily to protecting the benefits, privileges,
and normativity of Whiteness, or Whiteness as property (Harris, 1995). In addition, in arguing
against the promotion of other forms of “heritage” in schools, he explicitly connects Whiteness
with citizenship, a conflation that relies on Whiteness as property, as the right to citizenship is
one of the property expectations of Whiteness. In discussion the role of schools in the creation of
productive citizens, Michaud is suggesting that to be productive is to support Whiteness by
embracing White cultural norms and ideals, without regard to other forms of cultural wealth

(MacLeod, 2009; Yosso, 2005; Harris, 1995).



In addition, the arguments that focus on the necessity of slowing down the curriculum in
mainstream classrooms to accommodate ELL students demonstrates an acceptance of one of the
property forms of Whiteness—the right to an individualistic curriculum that allows students to
succeed. These claims suggest that, without the presence of ELL students in the classroom,
native English speakers could excel at a faster pace, and the immersion model necessitates
stripping these English-speaking students of that right. In this argument, the needs of ELL
students are assumed to be secondary to the rights of White native English speakers,
demonstrating the ways in which the American public school system has consistently privileged
the educational needs of White students over students of color by presenting White student
achievement as the norm, and accommodations to other students as detrimental to White students
(Valenzuela, 1999; Freeman, 1998).

Finally, one of the most interesting aspects of the debate about Question 2 was the
discussion of two-way bilingual programs, in which English-dominant students and ELL
students learn both English and a foreign language together. Although these programs represent a
particular form of bilingual education, they were repeatedly referred to as a separate category of
program, and therefore deemed to be outside the provisions of the law.?* Later in the same article
from The Patriot Ledger referenced above, the authors discuss the benefits of two-way bilingual
programs, stating:

Two-way immersion programs...[allow] students who aren’t prepared to move into
regular classrooms to become bilingual as they learn subjects in two languages.
Meanwhile, the English-speaking students also learn in two tongues...[These programs]
are successful in creating highly accomplished bilingual individuals who enjoy,
appreciate and use their language skills. (Boujnane and Tornato, 2002, p. 9)

24 ‘Indeed, after Question 2 passed, the State Legislature passed a provision on their version of the bill that
exempted two-way programs from participation in the law. For a deeper discussion of this decision, see the end of
this chapter.



The above statement and other, similar arguments demonstrate a commitment to two-way
bilingual programs, in part because of the benefits they provide to White students. The only time
in which these articles discussed the benefits of bilingualism was in reference to two-way
programs, demonstrating the ways in which bilingualism was a privilege and property only
extended to students of color if it was also extended to White students. White students and
Whiteness more generally were the primary beneficiaries of bilingualism, and students of color
were an afterthought. For immigrant students, the most important goal of education was teaching
them English as quickly and cost-effectively as possible, whereas the most important aspect for
White students were the economic and cultural benefits associated with bilingualism. Thus, even
this argument rested on the unequal distribution of privilege inherent in Whiteness as property.

Restrictive Solutions. Deficit-Based Understanding, and Colorblindness: The Emphasis on

Pedagogy

Overwhelmingly, media coverage and editorial arguments about Question 2 centered
around pedagogical questions of the “best” way to teach ELL students English, inherently
dictating restrictive responses to the question of ELL student education. Both opponents and
proponents of Question 2 consistently discussed English immersion and bilingual education in
terms of the acquisition of English. As mentioned above, the goal of creating a generation of
bilingual students was a privilege only extended to students participating in two-way bilingual
programs, and only because these programs benefitted White students as well as students of
color. In defining the goal of bilingual education and English immersion, both sides of the
argument focused almost exclusively on the strength of their program to teach ELL students
English. For example, Lincoln Tamayo, the Massachusetts leader of English for the Children,

was quoted in several articles as saying, “‘Bilingual education never had nothing [sic] to do with



a person keeping his native tongue, it has always been about students transitioning to English as
quickly as possible’” (Tench, 2002, p. B6).

On the other side, opponents of Question 2, like Amelia Koch of the League of Woman
Voters, argued, “The responsible way to ensure that students learn English...is to vote ‘no’”
(Koch, 2002, p. 3). Thus, both sides of the debate frame their beliefs around the salience of
English. Furthermore, the Boston Globes article endorsing the anti-Question 2 campaign
succinctly explains the way White institutions and Whiteness defined the issue, saying, “The
choice is not whether to teach students English or not. All schools have that goal” (Boston Globe,
2002, p. A14) before continuing to denounce Question 2. These excerpts from editorials, letters
to the editor, and general news articles demonstrate the exclusive English frame used in
discussion of Question 2, a frame that demanded restrictive remedies, regardless of whether or
not these authors supported or opposed Question 2.

One of the primary claims that proponents of Question 2 used was the idea that bilingual
education had failed to teach students English. In an article in the Worcester Telegram & Gazette,
Robert Nemeth argued that bilingual education as mandated by Massachusetts state law had
failed by segregating children with teachers who were not fluent in English themselves, thereby
dooming these students to failure on the MCAS, the Massachusetts statewide achievement exam
(Nemeth, 2002, p. C2). Lincoln Tamayo added, “‘As an immigrant myself, I cannot imagine
anything more pro-immigrant than to give a child a foundation in our society as quickly as
possible, and that foundation is a command of English’” (Kurtz and Rodriguez, 2002, A1). These
two quotations are examples of the restrictive nature of pro-immersion arguments; by suggesting
that ELL student success is dependent on a mastery of English, supporters of Question 2 claim

that making English equally available to ELL students will allow them to succeed, rather than



focusing on more expansive responses, including the development of bilingualism and additional
forms of cultural capital or the actual outcomes of these policies (Yosso, 2005). In addition, by
framing the debate in this way, English for the Children and other supporters of Question 2
dictated that the responses from opponents had to focus on the ways in which bilingual education
did help ELL students learn English, rather than focusing on other elements of bilingual
education, such as the development of multiple forms of linguistic and navigational capital in
ELL students.

In their arguments for bilingual education and against English immersion, opponents of
Question 2 claimed that bilingual education was more likely than immersion to reach what they
defined as the ultimate goal of education for ELL students—assimilation and English
proficiency. In an editorial in the Worcester Telegram & Gazette, Juan Gomez wrote:

The anti-bilingual education ballot question is against providing immigrant children the
one tool that allows them to become competitive, and that gives them hope that one day
they, too, may reach their American dream...Without a good education, our immigrant
children and non-English-speaking citizens are doomed to low-wage, dead-end jobs that
will frustrate the dreams of many families. (Gomez, 2002, A13)

This argument plays on the centrality of meritocracy and the American Dream in the formation
of national identity and the American imagined community, suggesting that allowing students to
participate in bilingual education programs rather than immersion programs would allow
students the best chance of learning and being exposed to English. This goal, however, is
restrictive in that it focuses on allowing ELL students the same opportunity to learn English as
native English speakers, or equalizing the process, rather than on the outcomes of ELL students
(Crenshaw, 1995). While many articles did make reference to changes in dropout rates or MCAS
scores that would result from an implementation of Question 2, they suggested that dropout rates

would increase because students would fail to learn English, not because the programs failed to



provide an expansive understanding of education that operates from a strengths-based, rather
than a deficit-based model.

In referring to dropout rates and other educational outcomes, such as MCAS scores and
student achievement, opponents of Question 2 failed to criticize the deficit model from which
both bilingual education and immersion operated. Therefore, they continued to frame the issue of
ELL instruction through a lens that rested on the supremacy of English, and therefore of
Whiteness (MacLeod, 2009; Yosso, 2005). One article in the Boston Globe stated that school
officials who opposed Question 2 claimed that “dropout rates and discipline problems among
bilingual students would soar, and that the achievement gap for limited English proficiency
students will grow” (Massey, 2002a, p. 12). These statements could have been expansive—that
is, they could have led to a discussion of the outcomes of educational programs for ELL students,
particularly Latinos. However, they remained restrictive because they were based on the
argument that all children needed to receive the same opportunity to learn English, rather than
suggesting that there was a fundamental problem with ELL instruction because it failed to
challenge or acknowledge how White supremacy functioned to perpetuate the status quo. These
discussions of pedagogy and of the best way to teach ELL students English, without a discussion
of the benefits of bilingualism or of different forms of cultural wealth and capital, depended on
colorblindness, and allowed White supremacy to remain entrenched.

The Role of Racism: Silencing and Colorblindness

Throughout the debates about Question 2, several members of the Latino community
specifically referred to Question 2 as a racist initiative that stemmed from anti-immigrant
sentiment. It is not surprising that supporters of Question 2 actively denied these accusations of

racialized anti-immigrant bias. More interestingly, however, White leaders of the official anti-



Question 2 campaign, such as Tim Duncan of the Committee for Fairness to Children and
Teachers, also decried these statements, saying that they were counterproductive to the goal of
the anti-Question 2 campaign. In an editorial published by the Committee, Tim Duncan wrote,
“The initiative has been branded ‘anti-immigrant’ and Unz’s racist comments about the secretary
of education...have not helped keep the campaign focused on the harsh realities of Question 2.”
He continues to argue that this discussion of the racialized nature of the initiative “keep[s] the
debate away from the true facts” (Duncan, 2002, A15), which are about the failure of English
immersion to teach ELL students English. These comments demonstrate an active commitment
to colorblindness and to a vision of society as inherently race-neutral. As Crenshaw (1995)
argues, colorblindness can only function under the assumption that a “racially equitable society
already exists” (p. 105). She continues to claim, “[The] belief in color-blindness and equal
process, however, would make no sense at all in a society in which identifiable groups had
actually been treated differently historically and in which the effects of this difference in
treatment continued into the present” (p. 105-106). Therefore, Tim Duncan—and by association,
the entire official anti-Question 2 movement—relies on an understanding of society in line with
the American imagined community that claims that the public sphere and public institutions are
race-neutral, and that the opportunity of citizenship is afforded equally to everyone. In addition,
in actively avoiding the racialized nature of Question 2, they choose instead to focus on the
pedagogical problems with English immersion. This emphasis on English as the only goal of
instruction for ELL students also illustrates a reliance on colorblindness that fails to recognize
the ways in which Whiteness—including speaking English—is the norm against which students

are judged.



The Use of “Segregation” and Reactionary Colorblindness

In addition to this general reliance on colorblindness, both opponents and proponents of
Question 2 frequently refer to either English immersion or bilingual education, respectively, as a
form of “segregation,” thus demonstrating their dependence on reactionary colorblindness.
Haney Lopez (2007) defines reactionary colorblindness as the post-1960s response to claims of
institutional racism, in which proposals that mention race in an attempt to remedy race-based
inequalities are equated with Jim Crow segregation. Reactionary colorblindness claims that racial
classification is, in and of itself, racist and therefore, it “rests on the risible equation of racial
subordination and racial remediation” (p. 39). This equation must rest first on a recognition of
race, and then a rejection of race as a meaningful social category that can be used to promote a
more equitable system. Although supporters of both bilingual education and English immersion
operated from a colorblind framework, and therefore made no specific mention of race, their
accusations of “segregation” demonstrate the salience of reactionary colorblindness and of race
itself as a framework guiding responses to this issue.

In their arguments, both opponents and proponents of Question 2 fail to distinguish
between segregation and separation. They suggest that any differential treatment that involved
physically separating students is a form of segregation; however, it is unlikely that they would
extend this same argument to forms of separation that benefit White students or that separate on
the basis of academic aptitude, such as Advanced Placement classes. Thus, their equation of
separation and segregation demonstrate the illogic of colorblindness, because this relationship is
not evenly distributed and in fact is only used as a tool to argue around racism, rather than to

actually confront the system of White supremacy.



In arguing for the implementation of English immersion, supporters of Question 2
suggested that bilingual education has led to the continued segregation of ELL students, thereby
denying them equal educational opportunities. One supporter of Question 2 claimed that, under
bilingual education “pupils typically are segregated from their English-speaking peers for three
years or more” (“‘Yes’ on Question 2,” 2002, A16), and another article quoted a state Senator
who specifically compared ELL students to Black students under Jim Crow segregation in the
South (Nemeth, 2002, p. C2). These statements capitalize on the power of segregation and race
in the post-1960s era. In naming bilingual education as a form of segregation, these authors
actively call attention to race and to the power of racism, but then suggest that any policy that
separates students must inherently be problematic. Both of these statements are connected to the
theme of actively avoiding claims that the question of ELL instruction is at all race-based, and,
like colorblindness more generally, depend on a vision of American race neutrality and of
fundamentally equal school systems through a failure to distinguish between potentially
beneficial separation and discriminatory segregation. Similarly, opposition to Question 2 claims
that English immersion will segregate ELL children.

In arguments against Unz’s proposal, opponents of Question 2 use reactionary
colorblindness as justification for their position about the dangers of English immersion. In an
editorial advocating a no vote on Question 2, Amelia Koch argues that Question 2 is based on
four false premises, including the idea that “Regardless of background, age, ability, and native
language, students with limited English proficiency should be grouped only by their level of
English proficiency, in segregated classes™ (2002, p. 3). Although this statement could potentially
lead Koch to argue for the implementation of policies that do take race and the consistent

valuation of White norms and of English over other norms or languages, she goes on to argue



that bilingual education is the best way to teach students English, and that it is the option that
does not segregate ELL students. She argues that all children should be treated equally,
regardless of race or native language, and as a result, all separation or differentiation is a form of
deleterious segregation. Therefore, this statement demonstrates a continued dependence on
colorblindness and White supremacy, even in opening up the potential for a different, more
expansive response.

The debates about Question 2 reveal the ways in which both sides allowed White
supremacy to go unchallenged and unacknowledged through an employment of Whiteness as
property and colorblindness that dictated restrictive remedies to the question of ELL instruction.
All of these arguments focused on the pedagogical problems associated with both bilingual
education and English immersion in terms of their ability to teach students English, with
complete neglect to the benefits of bilingualism or the importance of furthering particular forms
of cultural capital and wealth (Yosso, 2005) abundant in immigrant communities of color. This
focus on pedagogy allowed voters to see Question 2 as completely devoid of a political and
social context, and as distinct from growing anti-immigrant sentiment. As a result, Question 2’s
success served to maintain White supremacy and property, forcing voters to see the issue of
language instruction through a lens created and maintained by Whiteness, but in which
Whiteness goes unnamed and unnoticed.

The Aftermath and the “Will of the People”

After the overwhelming support for Question 2 in the 2002 election, the issue of English
immersion became a topic of debate in the Massachusetts state legislature. Specifically, this
debate centered on two-way bilingual programs and a proposal that would exempt them from the

English immersion mandate dictated by Question 2. In 2003, the Legislature voted to adopt this



provision as a part of the English immersion law over Governor Romney’s veto, a decision that
sparked a controversy about whether or not this loophole was in line with the will of the people
as exercised in their support of Question 2 and of English immersion. According to an article
defending the Legislature’s decision, Governor Romney consistently argued that he was acting
on behalf of the “‘will of the people’...The Governor calls [the Legislature’s] actions
‘unfathomable... particularly when [the will of the voters] is so clearly and visibly provided to
all of us” (St. Fleur, 2003, p. 10). Although the debate of this provision mentioned the repeated
research demonstrating the benefits of two-way programs for both ELL students and native
English speakers, it focused more prominently on whether or not the state’s actions were in line
with the will of voters. This debate demonstrates that, even after the argument about Question 2
was over, the voices of Latino communities and other immigrant communities of color remained
invisible, since the voters on whom the debate was centered were White voters.

These arguments about the exemption of two-way programs demonstrate the continued
ways in which Whiteness controlled debates about ELL instruction, regardless of the opinions of
immigrant and ELL families. The claim that either the state legislature or Governor Romney
were acting on the “will of the people” fails to recognize that the people this legislation actually
affected—namely, immigrants and their children, of whom a majority in Massachusetts were
Latino—were kept out of the conversation. Although Latinos overwhelmingly voted against the
legislation, their presence was muted because they comprised such a small percentage of the total
population. Thus, even after the implementation of Question 2, debates about bilingual education
continued to stem from White institutions and White definitions of the “problem” of instruction

for ELL students, rather than allowing these communities to speak for themselves.



Conclusion

Question 2 and the debates surrounding it demonstrate the entrenchment of Whiteness in
social institutions, specifically schools, and the ways in which policies are necessarily framed
through a lens of Whiteness and the protection of Whiteness as property. Although there were
opportunities for an examination of the racialized nature of bilingual education, and of schooling
more generally, the power of White supremacy dictated the silencing of these protests and the
invisibility of the needs and desires of Latino communities. Instead, Whiteness defined these
needs and then proposed solutions to them, without recognizing that both the problem and the
remedy were defined by Whiteness, rather than by communities of color. Question 2 thus
demonstrates the hegemonic power of White supremacy to impose policies on the bodies of

children in order to protect the interests and properties of Whiteness.



Conclusion: White Supremacy and the Invisibility of Children

Throughout my discussion of Question 2 and its connection to larger institutions and
ideologies, including the broad construction of citizenship and of Latinos more specifically, the
voices and stories of children have largely been absent. This was intentional. In the racialized
world of school politics, children cease to be children. Their experiences become invisible in that
they are rarely the focus of politicized debates. However, they are also hypervisible, a collection
of bodies that is often invoked and used as a tool, but rarely understood. Children are, in many
ways, the most vulnerable of populations; they are allowed no formal political representation,
and instead have to rely on adults—some of whom may or may not be disenfranchised
themselves—to speak on their behalf (Vaught, 2011). At the same time, they are the population
on which society experiments most often, especially as a means to assure adults that society has
not actually strayed that far from the ideals of meritocracy and racial equity it espouses.
Educational policies and politics, therefore, are not really about children. Instead, they are about
adult institutions, ideologies, and conflicts. The schooling of children, and their thoughts, needs,
and development, become a primary site in which White supremacy seeks to continually cement
its power as a central component of the national will.

This does not mean that the educational experiences of students are not important, or that
their lives should not be at the forefront of how researchers and educators think about
educational policy. It is simply a reflection of the ways in which Whiteness operates to protect
and perpetuate itself, so that the educational experiences of children of color, specifically ELL
children, cannot exist apart from the ways in which their bodies are politicized and racialized.

Nevertheless, the invisibility of children and the silencing of their voices and educational needs



does not mean that policies like Question 2 do not have extremely pernicious effects on the
schooling of children of color. Instead, children and their families and communities continue to
bear the dangerous consequences of policies that are based not on an understanding of the
immense power and responsibility of educating all children, but on the supposed threat that
immigrants pose to White supremacy and property. Question 2 is no exception; in the years since
its implementation, ELL students have struggled to succeed within a system that was never about
them, but was instead about the racialized nature of American identity, immigration, and White
supremacy.

ELL Educational OQutcomes: Dropouts. Special Education, and the Achievement Gap

A recent study examined the educational outcomes of Spanish-speaking ELL students
since the implementation of English immersion (Uriarte, Lavan, Agusti, and Karp, 2009).
Specifically, it focused on Boston Public Schools and separated educational outcomes into two
categories. The first category focused on academic engagement outcomes, which included
dropout rates, attendance rates, out-of-school suspension rates, and transfer rates, and the second
focused on more traditional measures of achievement, such as MCAS scores. The first significant
finding of the study is that since the implementation of Question 2, the number of students
classified as limited English proficient (LEP) declined by 33.1%, even though the actual
percentage decrease of Spanish-speaking students only went down about 3%, suggesting that
there are ELL students who are not receiving the services they need in order to succeed
academically. In addition, the study found that enrollment in ‘“substantially separate” special
education programs for ELL students more than doubled, a classification that has had deleterious
effects on other populations of color (Blanchett, 2006) and is therefore dangerous to ELL

students as well.



In terms of academic engagement outcomes, the study found that, of all native Spanish
speakers, the out-of-school suspension rate for Spanish speakers enrolled in mainstream
classrooms was double the rate of Spanish speakers in programs designed specifically for ELLs.
Most importantly, this study found that by 2006, three years after the implementation of Question
2,% native Spanish speakers dropped out at higher rates than they had before the implementation
of Question 2, and that this rate was higher than the overall dropout rate. In addition, they found
that native Spanish speakers were dropping out of school at younger ages, demonstrating that
although the overall dropout rate for middle school students doubled between 2003 and 2006, the
rate for native Spanish speakers in programs for ELLs tripled and the rate for native Spanish
speakers in mainstream classes quadrupled (Uriarte et al, 2009).

These findings, particularly the statistics about increased out-of-school suspension rates
and dropout rates, suggest that Question 2 has had the particularly detrimental effect of removing
ELL students from schools completely. Not only did the arguments both for and against Question
2 demonstrate a commitment to protecting Whiteness as property and a commitment to White-
created and imposed definitions of the needs of immigrant communities, but the effect of this
policy is to remove some of these students from school altogether. This removal underscores the
relationship between schools as sociopolitical institutions and Whiteness; it sends a message that
schools serve Whiteness and White students, because when students of color are not even in
schools at the outset, they and their parents are not allowed to lay claim to schooling. In addition,
the increase in dropout rates and dropping out at a younger age will have significant economic

consequences for Latino youth due to the correlation between education and opportunities

25 *Although Question 2 passed in 2002, it was not actually implemented in schools until the beginning of the 2003-
04 school year.



available in the labor market. These two effects are extreme markers of the ways in which a
policy that was supposedly about the education of Latino children had dangerous consequences
that transcend the walls of school buildings and that serve to continually oppress people of color.

The findings of this study demonstrate the extremely deleterious and long-term
consequences of the implementation of Question 2 and its reliance on restrictive and colorblind
remedies supported by a false empathy framework. Although proponents of Question 2 argued
that English immersion was in line with the needs and desires of immigrant communities of
color, these definitions operated from a position of false empathy, in which Whiteness was
allowed to define not only the remedy, but also the problem of bilingual education. Regardless of
the fact that so many Latinos overwhelmingly voted against Question 2, their communities and
their children have had to bear the weight of a failed policy, something that is particularly
damaging when placed into the context of the national focus on high-stakes testing and of the
low educational outcomes for both English- and Spanish-speaking Latino students on a national
level. Thus, the outcomes of Question 2, particularly the increase in dropout rates among
Spanish-speaking students, demonstrate the danger of creating educational policy under the
invisible guise of White supremacy and false empathy. The debates about Question 2 and the
effects of its implementation illustrate both the power and the pervasiveness of White supremacy
and Whiteness as property, and the difficulty of creating policies for children of color that are
about and for these children.

““Your vote counts. Vote no on 2. Save bilingual education’” (Hayward, 2002a, p. 005).
This quote, from a fourth-grade student attending a bilingual school in Boston in 2002, is tragic,
in part because Question 2 failed, but also because this student had to rely on a system that was

not designed to protect his interests. He was powerless, one student standing outside a subway



station in early November, trying to persuade the system to protect his interests. The system,
however, was firmly entrenched in White supremacy, in benefitting and protecting the interests
of Whiteness as property, and in an understanding of citizenship that conflated it with Whiteness.
As the campaigns about Question 2 raged and the votes came in, this student’s voice was
silenced. His educational needs were made invisible, and his presence became largely
inconsequential. His education, in fact, was not about him. Instead, it was about Whiteness,

power, and the inherent relationship between race and citizenship.



Appendix A — Full Text of Question 2 from Secretary of the Commonwealth

English Language Education in Public Schools

Be it enacted by the People, and by their authority, as follows:

SECTION 1. Chapter Seventy-one A of the General Laws as appearing in the 2000 Official Edition is
hereby amended by striking sections 1 through 9 and substituting the following:

Section 1. Findings and Declarations

The People of Massachusetts find and declare that:

(a) The English language is the common public language of the United States of America and of the
Commonwealth of Massachusetts. It is spoken by the vast majority of Massachusetts residents, and is also
the leading world language for science, technology, and international business, thereby being the language
of economic opportunity; and

(b) Immigrant parents are eager to have their children become fluent and literate in English, thereby
allowing them to fully participate in the American Dream of economic and social advancement; and

(c) The government and the public schools of Massachusetts have a moral obligation and a constitutional
duty to provide all of Massachusetts’s children, regardless of their ethnicity or national origins, with the
skills necessary to become productive members of our society. Of these skills, literacy in the English
language is among the most important.

(d) The public schools of Massachusetts have done an inadequate job of educating many immigrant
children, requiring that they be placed in native language programs whose failure over past decades is
demonstrated by the low English literacy levels of those children.

(e) Immigrant children can easily acquire full fluency and literacy in a new language, such as English, if
they are taught that language in the classroom as soon as they enter school.

(f) Therefore it is resolved that: all children in Massachusetts public schools shall be taught English as
rapidly and effectively as possible.

Section 2. Definitions

In this chapter,

(a) “Bilingual education” means a language acquisition process for students in which all or substantial
portions of the instruction, textbooks, or teaching materials are in the child’s native language other than
English.

(b) “English language classroom” means a classroom in which the language of instruction used by the
teaching personnel is overwhelmingly the English language, and in which such teaching personnel are
fluent and literate in English. English language classrooms encompass both English language mainstream
classrooms and sheltered English immersion classrooms.

(c) “English language mainstream classroom” means a standard classroom, one in which the students
either are native English language speakers or already have acquired reasonable fluency in English.

(d) “English learner” means a child who does not speak English or whose native language is not English,
and who is not currently able to perform ordinary classroom work in English.

(e) “Sheltered English immersion” means an English language acquisition process for young children in
which nearly all classroom instruction is in English but with the curriculum and presentation designed for
children who are learning the language. Books and instructional materials are in English and all reading,
writing, and subject matter are taught in English. Although teachers may use a minimal amount of the
child’s native language when necessary, no subject matter shall be taught in any language other than
English, and children in this program learn to read and write solely in English. This educational
methodology represents the standard definition of “sheltered English” or “structured English” found in
educational literature.

Section 3. Census

Local school committees shall annually ascertain, not earlier than the first day of April, under regulations



prescribed by the Department of Education, the number of English learners within their school system in
grades Kindergarten through twelve, and shall classify them according to grade level, the language of
which they possess a primary speaking ability, and the English learner program type in which they are
enrolled, with all such information being made publicly available by school and school district on a
website.

Section 4. English language education

Subject to the exceptions provided in Section 5 of this chapter, all children in Massachusetts public
schools shall be taught English by being taught in English and all children shall be placed in English
language classrooms. Children who are English learners shall be educated through sheltered English
immersion during a temporary transition period not normally intended to exceed one school year. Local
schools shall be permitted but not required to place in the same classroom English learners of different
ages but whose degree of English proficiency is similar. Local schools shall be encouraged to mix
together in the same classroom English learners from different native-language groups but with the same
degree of English fluency. Once English learners acquire a good working knowledge of English and are
able to do regular school work in English, they shall no longer be classified as English learners and shall
be transferred to English language mainstream classrooms. Foreign language classes for children who
already know English shall be completely unaffected, as shall be special educational programs for
physically- or mentally-impaired students.

Section 5. Parental waivers

(). The requirements of Section 4 of this chapter may be waived with the prior written informed consent,
to be provided annually, of the child’s parents or legal guardian under the circumstances specified in this
section. Such informed consent shall require that said parents or legal guardian personally visit the school
to apply for the waiver and that they there be provided a full description in a language they can
understand of the educational materials to be used in the different educational program choices and all the
educational opportunities available to the child. If a parental waiver has been granted, the affected child
may be transferred to classes teaching English and other subjects through bilingual education techniques,
such as two-way bilingual programs, or other generally recognized educational methodologies permitted
by law. Individual schools in which 20 students or more of a given grade level receive a waiver shall be
required to offer such a class; in all other cases, such students must be permitted to transfer to a public
school in which such a class is offered.

(b). The circumstances in which a parental exception waiver may be applied for under this section are as
follows:

(1).Children who already know English: the child already possesses good English language skills, as
measured by oral evaluation or standardized tests of English vocabulary comprehension, reading, and
writing, in which the child scores approximately at or above the state average for his grade level or at or
above the 5th grade average, whichever is lower; or

(2).0Older children: the child is age 10 years or older, and it is the informed belief of the school principal
and educational staff that an alternate course of educational study would be better suited to the child’s
overall educational progress and rapid acquisition of basic English language skills; or

(3).Children with special individual needs: the child already has been placed for a period of not less than
thirty calendar days during that particular school year in an English language classroom and it is
subsequently the informed belief of the school principal and educational staff that the child has such
special and individual physical or psychological needs, above and beyond the child’s lack of English
proficiency, that an alternate course of educational study would be better suited to the child’s overall
educational development and rapid acquisition of English. A written description of no less than 250 words
documenting these special individual needs for the specific child must be provided and permanently
added to the child’s official school records, and the waiver application must contain the original
authorizing signatures of both the school principal and the local superintendent of schools. Waivers



granted under this section cannot be applied for until after thirty calendar days of a given school year have
passed, and this waiver process must be renewed each and every school year. Any such decision to issue
such an individual waiver is to be made subject to the examination and approval of the local school
superintendent, under guidelines established by and subject to the review of the local school committee
and ultimately the state board of education. The existence of such special individual needs shall not
compel issuance of a waiver, and the parents shall be fully informed of their right to refuse to agree to a
waiver.

Section 6. Legal standing and parental enforcement

(a) As set forth in Section 4 of this chapter, all school children are to be provided at their assigned school
with an English language public education. The parent or legal guardian of any school child shall have
legal standing to sue for enforcement of the provisions of this chapter, and if successful shall be awarded
reasonable attorney’s fees, costs and compensatory damages.

(b) Any school district employee, school committee member or other elected official or administrator who
willfully and repeatedly refuses to implement the terms of this chapter may be held personally liable for
reasonable attorney’s fees, costs and compensatory damages by the child’s parents or legal guardian, and
shall not be subsequently indemnified for such monetary judgment by any public or private third party.
Any individual found so liable shall be barred from election or reelection to any school committee and
from employment in any public school district for a period of five years following the entry of final
judgment.

(c) Parents and legal guardians who apply for and are granted exception waivers under Section 5(b)(3) of
this chapter retain full and permanent legal right to sue the individuals who granted such waivers if they
subsequently discover before the child reaches the age of eighteen that the application for waivers was
induced by fraud or intentional misrepresentation and injured the education of their child.

Section 7. Standardized testing for monitoring education progress

To ensure that the educational progress of all students in learning English together with other academic
subjects is properly monitored, a standardized, nationally-normed written test of academic subject matter
given in English shall be administered at least once each year to all public schoolchildren in grades 2 and
higher who are English learners. This requirement shall not be construed as barring the administration of
this same exam to other students. A nationally-normed test of English proficiency shall similarly be
administered at least once each year to all Massachusetts schoolchildren in grades Kindergarten and
higher who are English learners. Only English learners classified as severely learning disabled may be
exempted from these tests. The particular tests to be used shall be selected by the Board of Education, and
it is intended that the tests shall usually remain the same from year to year. The national percentile scores
of students shall be confidentially provided to individual parents, and the aggregated percentile scores and
distributional data for individual schools and school districts shall be made publicly available on an
internet web site; the scores for students classified as English learners shall be separately sub-aggregated
and made publicly available there as well, with further sub-aggregation based on the English learner
program type in which they are enrolled. School enrollment by race, ethnicity, and English learner
program type shall also be made publicly available. Although administration of these tests are required
solely for monitoring educational progress, public officials and administrators may utilize these test
scores for other purposes as well if they so choose.

Section 8. Community-Based English Tutoring

In furtherance of its constitutional and legal obligations to provide all children with an adequate
education, the state shall encourage family members and others to provide personal English language
tutoring to such children as are English learners, and support these efforts by raising the general level of
English language knowledge in the community. Subject to appropriation by the General Court,
commencing with the fiscal year in which this initiative is enacted and for each of the nine fiscal years
following thereafter, a sum of five million dollars ($5,000,000) per year shall be spent for the purpose of



providing funding for free or subsidized programs of adult English language instruction to parents or
other members of the community who pledge to provide personal English language tutoring to
Massachusetts school children who are English learners. Programs funded pursuant to this section shall be
provided through schools or community organizations. Funding for these programs shall be administered
by the Department of Education, and shall be disbursed at the discretion of the local school committees in
each district, under reasonable guidelines established by, and subject to the review of, the Board of
Education.

SECTION 2. Severability

If a provision of this act or its application to any person or circumstances is held invalid, the invalidity
shall not affect other provisions or applications of the act that can be given effect without the invalid
provision or application, and to this end the provisions of this act are severable.

SECTION 3. Interpretation

Under circumstances in which portions of this act are subject to conflicting interpretations, the Findings
and Declarations of subsection 1 of section 1 of this act shall be assumed to contain the governing intent
of this act.

SECTION 4. Effective Date

Except for the testing requirements of subsection 7 of section 1 of this act, which shall be implemented
immediately, all other sections of this act shall become effective for all school years that begin following
the effective date of this act.



Appendix B — Information about Question 2, as Provided in the Voters’ Information Guide

English Language Education in Public Schools

Do you approve of a law summarized below, on which no vote was taken by the Senate or the House of
Representatives before May 1, 2002?

SUMMARY

As required by law, summaries are written by the state Attorney General, and the statements describing
the effect of a "yes" or "no" vote are written jointly by the State Attorney General and the Secretary of the
Commonwealth.

This proposed law would replace the current state law providing for transitional bilingual education in
public schools with a law requiring that, with limited exceptions, all public school children must be taught
English by being taught all subjects in English and being placed in English language classrooms.

The proposed law would require public schools to educate English learners (children who cannot do
ordinary classwork in English and who either do not speak English or whose native language is not
English) through a sheltered English immersion program, normally not lasting more than one year. In the
program, all books and nearly all teaching would be in English, with the curriculum designed for children
learning English, although a teacher could use a minimal amount of a child’s native language when
necessary. Schools would be encouraged to place in the same classroom children who are from different
native-language groups but who have the same level of English skills. Once a student is able to do regular
schoolwork in English, the student would be transferred to an English language mainstream classroom.
These requirements would not affect special education programs for physically or mentally impaired
students or foreign language classes for children who already know English.

Parents or guardians of certain children could apply each year to have the requirements waived, so as to
place their child in bilingual education or other classes, if the parents or guardians visit the school to be
informed, in a language they can understand, about all available options. To obtain a waiver, the child
must either (1) already know English; or (2) be at least 10 years old, and the school principal and staff
believe that another course of study would be better for the child’s educational progress and rapid learning
of English; or (3) have special physical or psychological needs (other than lack of English skills), have
already spent 30 days in an English language classroom during that school year, the school principal and
staff document their belief that the child’s special needs make another course of study better for the
child’s educational progress and rapid learning of English, and the school superintendent approves the
waiver. If 20 or more students in one grade level at a school receive waivers, the school would have to
offer either bilingual education classes providing instruction in both the student’s native language and
English or classes using other generally recognized educational methodologies permitted by law. In other
cases, a student receiving a waiver would have to be allowed to transfer to a school offering such classes.
A parent or guardian could sue to enforce the proposed law and, if successful, would receive attorney’s
fees, costs and compensatory money damages. Any school employee, school committee member or other
elected official or administrator who willfully and repeatedly refused to implement the proposed law
could be personally ordered to pay such fees, costs, and damages; could not be reimbursed for that
payment by any public or private party; and could not be elected to a school committee or employed in
the public schools for 5 years. Parents or guardians of a child who received a waiver based on special
needs could sue if, before the child reaches age 18, they discover that the application for a waiver was
induced by fraud or intentional misrepresentation and injured the child’s education.

All English learners in grades kindergarten and up would take annual standardized tests of English skills.
All English learners in grades 2 and up would take annual written standardized tests, in English, of
academic subjects. Severely learning disabled students could be exempted from the tests. Individual
scores would be released only to parents, but aggregate scores, school and school district rankings, the
number of English learners in each school and district, and related data would be made public.



The proposed law would provide, subject to the state Legislature’s appropriation, $5 million each year for
10 years for school committees to provide free or low-cost English language instruction to adults who
pledged to tutor English learners.

The proposed law would replace the current law, under which a school committee must establish a
transitional bilingual education program for any 20 or more enrolled children of the same language group
who cannot do ordinary classwork in English and whose native language is not English or whose parents
do not speak English. In that program, schools must teach all required courses in both English and the
child’s native language; teach both the native language and English; and teach the history and culture of
both the native land of the child’s parents and the United States. Teaching of non-required subjects may
be in a language other than English, and for subjects where verbalization is not essential (such as art or
music), the child must participate in regular classes with English-speaking students.

Under the current law, a child stays in the program for 3 years or until the child can perform successfully
in English-only classes, whichever occurs first. A test of the child’s English skills is given each year. A
school committee may not transfer a child out of the program before the third year unless the parents
approve and the child has received an English-skills test score appropriate to the child’s grade level. A
child may stay in the program longer than 3 years if the school committee and the parent or guardian
approve. Parents must be informed of their child’s enrollment in the program and have the right to
withdraw their child from the program.

The proposed law’s testing requirements would take effect immediately, and its other requirements would
govern all school years beginning after the proposed law’s effective date. The proposed law states that if
any of its parts were declared invalid, the other parts would stay in effect.

WHAT YOUR VOTE WILL DO

A YES VOTE would require that, with limited exceptions, all public school children must be taught
English by being taught all subjects in English and being placed in

English language classrooms.

A NO VOTE would make no changes in English language education in public schools.

See full text of Question 2

ARGUMENTS

As provided by law, the 150-word arguments are written by proponents and opponents of each question,
and reflect their opinions. The Commonwealth of Massachusetts does not endorse these arguments, and
does not certify the truth or accuracy of any statement made in these arguments. The names of the
individuals and organizations who wrote each argument, and any written comments by others about each
argument, are on file in the Office of the Secretary of the Commonwealth.

In Favor: Your yes vote will require that all children in Massachusetts be taught in English as soon as
they enter school.

« For the last thirty years, state law has required that immigrant students be segregated into native
language classrooms, often for many years. Many of these students never learn to read English,
write English, or even speak English. As a result, they are denied the same opportunities for
success as children born here.

+ “Bilingual education” has been a failed experiment, but bilingual education teachers and
administrators, as well as our legislators, have refused to admit this disastrous failure and have
defended this system, destroying the lives of countless immigrant students.

«  Under our measure, children who don’t know English will be placed in an intensive sheltered
English immersion program, teaching them English as quickly as possible. Once they learn
English, they will be enrolled in regular classes.

If you agree, vote yes.



Authored by:

English for the Children of Massachusetts
10 Burnham Road

Wenham, Massachusetts 01984

(978) 468-9681

Against: If passed, this law would allow teachers to be personally sued for using a child’s native
language to help them learn. Teachers should focus on teaching kids English, not worrying about being
sued for helping a child learn.

The law says: “The parent or legal guardian of any school child shall have legal standing to sue for
enforcement of the provisions of this chapter, and if successful shall be awarded reasonable attorney’s
fees, costs, and compensatory damages.”

Children need to learn English in a reasonable period of time, but the system mandated by this measure
has failed in California, where immigrant children stay in separate classes longer than they currently do in
Massachusetts, and it will cost taxpayers millions of dollars that we can’t afford.

Teach kids English. Don’t sue teachers. Vote no.

Authored by:

Tim Duncan, Chairman

Committee for Fairness to Children & Teachers

P.O. Box 120-0089

Boston, MA 02112-0089

(617) 423-1177

Top of page

Majority Report

It is the unanimous opinion of the Legislature’s Joint Committee on Education, Arts and Humanities to
oppose and reject this initiative petition.

THIS PETITION PROVIDES AN INFLEXIBLE AND OVERLY SIMPLISTIC APPROACH. By
requiring one single approach to teaching English to all limited English speaking students, the supporters
of this initiative petition would falsely lead the public to believe that these students enter the classroom
with the same needs. In fact, children arrive in the Commonwealth at different ages, with different
backgrounds, with different levels of education and English proficiency. Some come to our shores from
war torn countries, others come from stable, well-educated households; some are literate in their native
language and may even know some English; others may be totally illiterate. Yet this petition mandates a
single approach to address all of these needs.

THERE IS MORE THAN ONE PROVEN METHOD TO TEACH ENGLISH. This petition ignores the
fact that there is more than one successful approach to effectively teach English to limited English
speaking students. This initiative mandates a single approach for all students. Education reform has taught
us that students have different educational needs and learn in different ways.

THIS PETITION REPEATS THE MISTAKES OF THE PAST BY NOT ALLOWING CHOICE BY
YOUR LOCAL SCHOOL DISTRICTS. The current law mandates a single approach to teach English to
limited English speaking students: transitional bilingual education. The petition replaces that with yet
another single approach: structured English immersion. Rather than locking one single approach into law,
we need to allow local school districts choice in deciding how best to meet the needs of the students in
their districts. In fact, a district may decide to offer a variety of programs to teach English. This initiative
petition refuses to allow each local community to make the appropriate educational choices for its
children.

THIS PETITION WOULD ENFORCE EDUCATION POLICY THROUGH THREAT OF LAWSUIT.



This initiative allows parents to sue our teachers, principals, superintendents and school committee
members. The Committee believes that learning English and being academically successful will be best
achieved when administrators, teachers, and parents work cooperatively and districts are held accountable
for results. A threat of personal lawsuit may discourage people from entering the teaching profession at a
time of teacher shortages.

BILINGUAL EDUCATION REFORM SHOULD ULTIMATELY CLOSE THE ACHIEVEMENT GAP.
There was no clear testimony presented to the Committee to suggest that the implementation of a similar
petition in California achieved the goal of closing the achievement gap between English and limited
English speaking children. In fact, some testimony indicated that the achievement gap has actually
increased since the California petition was adopted.

THE COMMITTEE SUPPORTS REFORM OF BILINGUAL EDUCATION WHICH ALLOWS
DISTRICTS TO CHOOSE THE APPROACHES THEY WILL TAKE TO TEACH ENGLISH TO
LIMITED ENGLISH SPEAKING STUDENTS, WHILE HOLDING THEM ACCOUNTABLE FOR
THEIR CHOICES. Our goal is to ensure that every child acquires English within a reasonable period of
time and succeeds academically. This requires a more comprehensive approach to education than is
offered in this petition.

THE JOINT COMMITTEE ON EDUCATION, ARTS AND HUMANITIES, THEREFORE,
STRONGLY AND UNANIMOUSLY REJECTS THIS INITIATIVE PETITION.
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