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Greening the EU: The European Court of Justice and the Development of EU
Environmental Policy
Since the European Union was founded, it has expanded its involvement to environmental
policy. The European Court of Justice faces an increasing number of environmental cases in
response to uncertainty regarding the appropriate role of the EU in this policy area. Specifically,
the ECJ faces questions involving the appropriate balance between European economic and
environmental interests, and the rights of EU institutions versus the rights of Member States to
implement environmental policy. The ECJ uses tools such as the preliminary reference
procedure, the infringement procedure, and the proportionality principle to address these
challenges. Based on analysis of key European Court of Justice environmental cases, I find that
the ECJ has played an inconsistent, but overall positive role in the development of European
environmental policy.
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Chapter 1 The European Court of Justice and European Union Environmental policy:
Reconciling economic goals with environmental aspirations
The European Court of Justice (ECJ) is a powerful institutional actor in the European
Union (EU) that has actively pursued further European integration. While this process of
integration is widely debated, only a limited number of Europeans are aware of the Court’s
existence or of its essential role in this process. The ECJ facilitates this integration through a
process called legal federalism, wherein the Court uses its treaty-derived power to interpret EU
treaties to favor greater power for the European Union. I plan to study the process of legal
federalism in the European Union and its role in the area of environmental policy. Specifically, I
will address the question of whether or not the European Court of Justice has played a role in the
positive integration of European Union environmental policy.
The European Court of Justice’s role in developing European Union environmental
policy involves questions of political and normative issues. The main political issues are
determining which actors within the EU most influence the process of legal federalism and how
they assert this influence. Two competing theories of European integration are
intergovernmentalism and neofunctionalism. Intergovernmentalism identifies Member State
governments as the most influential actor in policy development and emphasizes the importance
of Member States’ influence on European Court of Justice (ECJ) decisions.1 Neofunctionalism
theorizes that European integration occurs through a process of economic interdependence, the
growing capacity to resolve legal disputes, and supranational economic regulation. This theory
also emphasizes the Court as an influential actor in the process of integration. Other studies
reject using a purely intergovernmental or neofunctionalist approach and have analyzed the role
1
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of private litigants, national courts and the European judicial community in promulgating the
establishment of a European judicial body.2
Legal federalism’s role in European environmental policy also raises normative
questions, such as determining the appropriate balance between economic and environmental
interests. This is a particularly important issue, because the European Union was founded on the
principle of promoting economic prosperity, but environmental goals have developed political
importance in the EU. The result is that the environment has become a central policy issue for
the EU (Jacobs 2006; 185).3 As Europeans continue to question the purpose and process of
creating a European Union, the role that factors beyond economic relations play will be
increasingly important in determining the level of integration that they decide to achieve. A
better understanding of how the European Court of Justice balances and considers these issues
would contribute to a better understanding of the European Union’s priorities and the importance
of these priorities for European society.
In order to investigate this issue, I plan to first address the question of what powers are
given to the European Court of Justice by European Union treaties. This question is important to
address, because in order to argue that the ECJ has expanded its judicial role, I must first show
how its role was originally conceived. The ECJ’s most recent jurisdiction is described in the
Treaty on the Functioning of the European Union, but I will also consult earlier treaties, such as
the Treaty of Maastricht, the Single European Act, and the Treaty of Rome to analyze the
conceptualization process of the Court’s role in the European Union. I will also analyze the
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theoretical origins of the European Court of Justice by drawing comparisons with the European
constitutional court system and the US Supreme Court.
Next, I will address key theories of European integration and discuss the strengths and
weaknesses of their applicability for this process for the European Court of Justice. To do this I
will focus on the interactions between different EU actors. I will also focus on what types of
cases fall under the Court’s jurisdiction, and what its position is supposed to be in relationship to
Member State courts and the integration of EC law into Member State’s legislative body. This
will help me establish whether or not the ECJ has expanded its role involving the types of cases
it rules on, as well as whether or not the ECJ has increased its jurisdiction over Member State
courts. I will also address this question by analyzing specific ECJ rulings that are considered to
be landmark cases. Analysis of these cases should contribute to my understanding of whether or
not the ECJ expanded its jurisdiction.
The next subject of the European Court of Justice’s role in the EU that I will discuss
involves the Court’s methods of integrating the European Union’s legal body. It is important to
establish the specific tools that the Court uses in this process and how they influence the
European Court’s relationship with Member State courts. The Court’s power of abstract judicial
review through the direct action procedure provides the ECJ with the opportunity to influence
environmental policy through EU policies.4 The preliminary reference procedure is also a useful
tool for the Court that enables it to influence policy through the Member State courts
themselves.5 This procedure involves Member State courts referring EU treaty questions to the
European Court of Justice, which means that this procedure can also influence the relationship
between the national courts and the European Court.
4
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In order to properly analyze the European Court of Justice’s role in the development of
EU environmental policy, it is important to establish the foundations of environmental policy in
the EU. To do this I will address the historical origins of European Union environmental policy
in the EU treaties. I will also discuss general issues that are involved in EU environmental
policy, such as its effects on free trade and various conflicts between the European Union and
Member States regarding appropriate levels of regulation.
Next, I will address the question of what role the European Court of Justice plays in the
development of European Union environmental policy. This question will involve analysis of
case rulings by the Court that include European Union environmental legislation and Court
rulings on Member State compliance. Further understanding of this question will contribute to a
better understanding of how judicial activism and legal integration by the Court are manifested in
these policy areas. This question also addresses how the European Court of Justice balances EU
economic and commercial interests with its liberal goals.
Finally, I will draw conclusions on the role that the European Court of Justice plays in
developing EU environmental policy and how its involvement influences the relationship
between important actors in the EU. It is important to demonstrate how ECJ decisions on
environmental cases affect wider environmental policy issues in the European Union. It is also
important to place the Court’s environmental rulings in the context of the European Union as a
whole, in order to gain a better understanding of the power dynamics between Member State
actors and EU institutions.
In order to address the question of how the European Court of Justice balances EU,
Member State, and economic interests with the Union’s environmental interests, it is necessary
to consider several challenges. The first major challenge is how to best identify the European
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Court of Justice, the European Union, and the Member States’ legal interests in the
environmental policy area. This is an important first step, because many of the legal actions
created in the EU treaties use complicated reasoning for determining a litigant’s eligibility for
bringing a case before the Court. As a result of this complexity, it can be difficult to determine
why different Member State and EU institutions choose to involve the Court to provide
interpretations of policies and legislative acts. Another major challenge is to choose the best way
to analyze these legal interests once they are identified and to place them in the broader context
of the EU environmental legal body. Establishing a context for the EU’s environmental policy
will also help determine what the goal of an actor is in bringing a case before the ECJ. Finally,
these cases should illuminate changing dynamics between the ECJ and Member States in the EU
judicial structure, which would provide useful information on the sources of judicial power. The
powers given to the Member State courts and the European Court of Justice are very different
under the EU governing treaties, but these courts do not always distinguish between their proper
jurisdictions, which makes this question another important element to clarify. The complexity of
the many challenges that are inherent to studying the European Court of Justice’s role in the
development of EU environmental policy favors a qualitative analytical approach. This form of
analysis acknowledges the many nuances necessary to gain a complete understanding of the
importance of ECJ environmental cases. While there are trends that exist in how the Court rules
on cases, the process and context of these decisions provide the most complete analysis of the
role these cases play in the European Union.
In order to address the first challenge, I have identified the European Court of Justice’s
preliminary reference procedure (TFEU Article 267) and the direct action procedure (TFEU
Article 263) as the best types of cases to use for studying EU and Member State goals. The
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preliminary reference procedure is useful, because it involves Member State courts referring
questions of EU treaty law to the ECJ for interpretation. This means that the Member States
determine which laws or policy areas are important enough to require clarification or further
development. This procedure is also useful because it creates an opportunity for the ECJ to
strengthen or weaken the EU policy in question through its interpretation and the resulting
application of the Court’s interpretation at the Member State level. The direct action procedure is
useful because direct action cases can be brought to the ECJ by other EU institutions to rule on
the legality of EU policies. This form of abstract judicial review, whereby the Court rules on
whether or not a policy concept is constitutional, can reveal areas in which EU actors perceive a
need for further policy development. This type of case allows the EU legislating bodies to work
with the ECJ to determine the extent to which they can develop policy in areas, like the
environment.
A qualitative analysis of preliminary reference procedure and direct action environmental
cases provides the most useful analytical method for addressing my research question. Through a
close case analysis of these forms of legal appeal, I hope to identify how landmark cases reveal
European Court of Justice, European Union, and Member State goals for environmental policy.
One way to do this is to study the form of environmental cases submitted to the European Court
of Justice. Cases submitted as a direct action procedure would indicate an issue that EU
institutional bodies are interested in, while cases submitted as a preliminary reference procedure
would indicate an area in which member states perceive a need for further development. Another
important consideration is the type of cases accepted by the European Court of Justice. This
would also indicate European Court of Justice policy preferences, because the ECJ could accept
cases in policy areas that it believes are important or that require further clarification.

9

A qualitative case analysis would also be useful for determining the relationship between
different levels of the European Union courts and the role they play in developing EU
environmental policy. Since the ECJ’s inception there has been a shift from a cooperative
relationship between Member State courts and the ECJ to a hierarchical relationship in policy
areas, such as economic and trade policy.6 It would be interesting to identify whether or not the
relationship between the ECJ and Member State courts in the area of environmental policy is
more cooperative or more hierarchical, because this would also be an important consideration for
determining different EU actors’ goals. This question could be addressed by analyzing the
specificity of cases submitted to the ECJ by Member State courts, and the specificity of the
rulings given by the ECJ. While the ECJ officially only has the power to interpret the governing
EU treaties, specific case rulings often result in the application of ECJ rulings at the Member
State level. Determining this court structure is important to understanding the important actors in
developing EU environmental policy.
The central question for this research will investigate what role the European Court of
Justice plays in European Union environmental policy and how this role affects the Court’s
relationship with Member State courts. The European Court of Justice’s role in the development
of European Union environmental policy is essential to understanding the aims and political
dynamics of the European Union. The multitude of political actors and EU aims often complicate
our understanding of events and decisions made within the European Union. A better
comprehension of how the European Court of Justice behaves in one of these areas should
benefit our understanding of how the Court behaves in other legislative and policy areas as well.
Investigating this topic should also clarify the relationship between Member State courts and the
European Court of Justice, which would provide a clearer understanding of how the European
6
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Union operates. Improving our understanding of these issues will contribute to a better
understanding of a complex, but important international institution.
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Chapter 2 The European Court of Justice and EC Environmental Policy: Review and
evaluation of the scholarly literature
The European Court of Justice is an institution in the European Union that has played an
active role in strengthening the integrity of EU institutions and in broadening the scope of EU
powers. The United States Supreme Court, which played an active role in constructing a strong
federal government in the United States, was an influential model for the founders of the
European Court.7 This is evident from shared tactics used by the courts to balance local and
central interests. The influence of the European constitutional court structure is also evident in
the conception of the ECJ in the governing treaties, which influences how the Court pursues its
European Union goals.8 An active scholarly discourse surrounds the European Court of Justice’s
practice and methods of expanding its judicial power in the European Union. Extensive
qualitative and quantitative research studies the Court’s role in expanding EU power in the areas
of economic and trade policy and analyzes the Court’s balancing of EU and Member States’
interests.
While a founding principle of the European Union was to form a common market in
order to promote economic prosperity among Union members, the EU also aspires to integrate
policy in areas such as the environment in order to achieve a better quality of life for its
members.9 Scholars of environmental policy have worked in this area to better understand the
effectiveness of EU environmental policy, but specific scholarship on the European Court of
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Justice’s role in this area is under-developed.10 Further knowledge of the Court’s role in this area
would be important, because cases would force the Court not only to balance Member State and
EU interests, but also to reconcile EU economic interests with environmental interests. To better
understand the European Court’s role in the European Union, I will investigate the question of
how the European Court of Justice balances EU, Member State, and economic interests with the
European Union’s environmental interests.

I. European Court of Justice structure and its expanding powers
Important to the European Court of Justice’s ability to influence European Union policy
development is its position in the European Union federal structure, which endows it with the
power to interpret and review EC treaties. In Governing with judges: Constitutional politics in
Europe, Alec Stone Sweet studies the structure and judicial authority of European constitutional
courts and finds links between the roles these courts have played in states, with the European
Court’s role in the European Union.11 Many scholars also draw comparisons between the role
that the US Supreme Court played in strengthening the central government with the European
Court’s practice of strengthening EU institutions’ authority. Rasmussen includes a chapter in his
book, On law and policy in the European Court of Justice, outlining ideological and
methodological parallels between the European Court of Justice and the Supreme Court.12
Specifically, Rasmussen notes similarities between US and EU landmark cases that attempt to
balance local and federal interests. Supreme Court cases like US v. Judge Peters, McCulloch v.
Maryland, and Martin v. Hunter’s Lessee had a similar impact on developing a legal hierarchy in
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the US as the cases Da Costa and Van Gend en Loos had in the EU. Another important link
between the Supreme Court’s role in the federalization process and the European Court’s role is
the practice of judicial review. Judicial review enables the courts to guide policy development
through their interpretation of either the governing treaties or the constitution.13 Scholarship
often emphasizes that the European Court lacks the official power of judicial review. However,
this has been widely overstated, because the structure of ECJ rulings is often such that it
essentially plays the same role as judicial review.
Similar to the US Supreme Court, the European Court of Justice has acquired an
increasing array of powers and responsibilities since its inception. Both courts achieved these
powers primarily through landmark case rulings.14 The ECJ was initially conceived as a
regulatory body, but it expanded its role to involve the legal doctrines of direct effect and
supremacy.15 In the book chapter, “From Free Trade to Supranational Polity: The European
Court and Integration,” Alec Stone Sweet and James Caporaso describe the doctrine of direct
effect that was established in the 1963 van Gend ruling saying, “provisions of European
Community laws can confer on individuals legal rights that public authorities must respect, and
which may be protected by national courts.”16 This doctrine arose from a 1963 case that came
before the Court under the preliminary reference procedure that involved a conflict between Van
Gend en Loos, who imported chemicals from Germany, and the Netherlands over an increase in
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tariffs for chemical imports.17 The question brought before the ECJ was whether or not nationals
had individual rights conferred on them by EEC treaties that the Member States must uphold. In
this landmark case, the ECJ ruled that individuals do have rights under the EC treaties that are
enforceable in national courts. Stone Sweet and Caporaso continue to describe the doctrine of
supremacy saying, “in any conflict between an EC legal rule and a rule of national law, the
former must be given primacy.” This doctrine was established in the Da Costa case in 1964. The
Court has also expanded its powers through the more recent doctrines of indirect effect
(established in Van Colson, 1984) and government liability (established in Francovich, 1991). In
Von Colson, the ECJ claimed that it is the role of national courts to make sure that European
Union policies are legally implemented in Member States.18 In Francovich, the ECJ established
that Member State governments could be held liable by individuals for the state’s failure to adopt
EU obligations.19 Comparisons have been made between the expansionary powers of these cases
and the expansionary role that cases such as Marbury v. Madison, US v. Judge Peters, and
McCulloch v. Maryland played in early American court history.20 In summary, much like the US
Supreme Court expanded US federal power through judicial activism, the European Court of
Justice has implemented similar tactics to achieve greater European integration in the EU. This
accumulation of judicial power alters the legal relationship between the European Union and
Member States, and it has the potential to change the political relationship between these two
entities. These cases played an important role in the federalization process, which make them
essential to gaining a further understanding of the center-periphery relationship in the EU.

17

Case 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend en Loos v Nederlandse Administratie
der Belastingen [1963] ECR 1.
18
Case 14/83 Von Colson and Kamann v. Land Nordrhein-Westfalen [1984] ECR 1891.
19
Cases C-6 and 9/90 Francovich and Bonifaci v Italy [1991] ECR I-5357.
20
Rasmussen, On law and policy in the European Court of Justice.

15

II. Theories of Legal Integration
A key challenge to analyzing the European Court of Justice’s role in any area of EU
policy is determining how the court balances Member State and European Union interests.
Extensive research has been conducted, primarily using the theories of neo-functionalism and
intergovernmentalism, to understand how the Court constructs its decisions. Neo-functionalists
place the European Court of Justice as the central actor, which behaves independently, has the
ability to rule against powerful Member States and actively pursues the legal integration of the
European Union.21 Traditionally, neo-functionalist scholars have used primarily qualitative
methods to study how the Court has expanded its judicial power by studying landmark cases and
treaty interpretations.22 A purely qualitative approach, however, limits our ability to generalize
findings and identify trends. Sweet and Caporaso effectively combine qualitative and
quantitative methods in their study of how the Court uses trade case rulings to better integrate the
EU body of trade-related law, using data that describe general trends in the relationship between
legal cases and trade flows, in addition to case analysis.23 In this study, Sweet and Caporaso
develop a theory of European legal integration using Principle-Agent theory, which they then test
using analysis of transnational exchange, dispute resolution through courts, and the process of
producing legal rules. They then analyze this theory in the context of the free trade and EU social
policy. Sweet and Caporaso find that P-A theory overemphasizes Member States’ control of the
Court and that the preliminary reference procedure has played an important role in developing
21
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trade policy in the EU. While limited to demonstrating a process of legal integration in the area
of EU economic and trade policy, Sweet and Caporaso’s study provides an excellent model for
further research on the ECJ’s influence on EC legal integration.
In the intergovernmental school, Member States are the primary actors who lead the
integration process, with the Court subordinate to Member State interests.24 Garrett, Kelemen,
and Schulz use Game Theory to analyze the relationship between Member State governments
and the ECJ.25 This study looks at how the ECJ balances its decisions between legal precedent
and the threat of Member State noncompliance. The findings of this study indicate that the Court
is more likely to rule against Member States when the legal basis for the ruling is clear, but that
the Court is less likely to rule against Member States if the cost that the ruling would impose on
the state would be significant. Quantitative analysis also demonstrates support for
intergovernmentalism by using weighted datasets to analyze how European Court judges weight
European Union and Member State interests.26 A dataset of ECJ decisions that compares types of
litigants, Member State government case involvement, and the Commission’s involvement
indicates that executive and legislative interests consistently influence the Court’s decisions.
While these studies provide systematic analysis of how the Court determines its policy
preferences, they often overemphasize the influence of Member States by ignoring the nuances
of decisions and by failing to account for the role of sub-state actors.

III. The Importance of the Preliminary Reference Procedure and the Infringement Procedure

24
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The preliminary reference procedure is one method that scholars observe to be important
to the Court’s strategy for balancing Member State and European Community interests.
References for preliminary rulings, contained in Article 267 of the Treaty on the Functioning of
the European Union, provides for national courts to submit cases that involve questions of EU
law to the European Court for an opinion or interpretation.27 Craig and de Búrca outline the
importance of preliminary rulings in establishing legal precedent, which results in the creation of
a hierarchy between the European Court and Member State courts.28 Craig and de Búrca also
discuss how increasingly strict qualifications for ECJ acceptance of a preliminary reference
procedure have resulted in a shifting hierarchy between the European Court and Member State
courts.29 This shift is demonstrated in Foglia (No.2), wherein the European Court of Justice
asserted its right to refer a preliminary reference made by a national judge if it believed that a
case did not fall within its jurisdiction.
Other scholars emphasize the partnership established between the European Court of
Justice and Member State courts that use this procedure as a method to develop an EU legal body
and to integrate EU legislation into Member States.30 This procedure has played an important
role in expanding the influence of the European Union in the area of trade.31 The use of the
preliminary reference procedure as a tool of EU legal integration is important, because it
incorporates actors at multiple levels of the European Union into the integration process. For this
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reason, studying the preliminary reference procedure would be a helpful way of studying EU
legal integration in other areas of EU policy besides the economy and trade regulation.
Another important tool of legal integration is Article 258 TFEU or the infringement
procedure. The infringement procedure allows the Commission to hold Member States
accountable for violations of their treaty obligations. The infringement procedure is a four-step
process, with the final step resulting in the Commission referring the infringement to the
European Court of Justice.32 Former Advocate General Jacobs emphasizes that the infringement
procedure provides the European Court of Justice with significant power, because when cases
actually reach the Court it has the power to review the relevant national legislation.33 Like the
preliminary reference procedure, the infringement procedure is useful for resolving conflicts
between EU institutions and Member States, because it involves the European Court of Justice
reconciling legislation between the two bodies.

IV. The ECJ and environmental policy
While a founding principle for the European Union was to reduce barriers to trade
between Member nations, in the 1970s EU policy began to expand into other areas, such as the
environment.34 As with trade, the European Court has been involved in developing the policies
established in this area. References for preliminary rulings appear to play a role in integrating EU
environmental policy with Member State environmental policy, which Cichowski demonstrates
in a study of these references from 1976 to 1996.35 This study uses a compelling combination of
32
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case and statistical analysis of ECJ preliminary rulings that demonstrate a relationship between
preliminary reference procedures and expansions in European environmental legislation. In “The
Role of the European Court of Justice in the Protection of the Environment,” former Advocate
General Francis Jacobs analyzes how the Court balances European Union economic and
environmental interests by studying the Court’s use of the proportionality test established in
Cassis de Dijon.36 Jacobs finds that while the Court has been inconsistent in its enforcement of
EU environmental policy, it has actively worked to expand environmental policy at both the
European Union and Member State level. Jacobs also discusses how infringement procedures, in
addition to preliminary reference procedures, have been influential in environmental policy
development. While all of these strategies for analyzing the European Court’s involvement in
environmental policy address important questions, further research in this area is necessary as the
EU faces increasing pressure at the international and European Union level to improve both its
environmental and economic policy.

V. Towards a better understanding of ECJ legal integration of EU environmental policy
While current scholarship addresses questions such as the European Court of Justice’s
position in the EU federal structure and the methods and motivations of judicial expansion of the
EU legal body, further research and analysis is necessary to understand how these changes and
activities in the Court influences its role in environmental policy. Important questions that should
be further addressed include how the Court balances Member State and European Union interests
and how the Court balances economic and environmental interests. This area requires further
analysis because the European Union and its policies are continuously evolving, which results in
changes in the relationships between political actors and the goals they wish to achieve. Further
36
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research on these topics is especially important because it presents European Union problems
that in some instances limit the European Union’s ability to achieve these goals.
Earlier research on the European Court of Justice’s role in the development of a EU legal
body for economic and trade policy provides models of analysis that should be transferrable to a
study of environmental policy. The preliminary reference procedure is a particularly useful tool
for understanding influential actors in the development of EU policy and how the Court balances
Member State and European Union interests. The infringement procedure is also useful for
understanding this development, because it shows the Commission’s priorities and has general
applicability for EU policies. Sweet and Caporaso’s study using the preliminary reference
procedure to analyze the ECJ’s role in economic and trade policy provides a useful description of
trends in preliminary reference procedures that Cichowski effectively applies to environmental
policy. It is necessary to expand on Chicowski’s analysis though, to reflect more recent
international developments in this policy area. Jacob’s analysis of landmark environmental cases
in an economic context provides a useful model for further analysis of environmental cases in the
context of the EU’s legal hierarchy through his emphasis on the proportionality test.
To address the question of how the European Court of Justice balances Member State,
European Union, and economic interests with environmental policy, I plan to use qualitative case
analysis. Qualitative case analysis is useful for understanding the actors that were involved in
bringing a case before the European Court of Justice and the influences on the Court that shape
its decision. This form of analysis also allows for a closer analysis of the context in which a case
decision was made, which is important to understanding the complex influences on Court
decisions. This research is important to better understanding the functioning of the European
Union, which is an influential actor in the international system.
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Chapter 3 What is the European Court of Justice?
The European Court of Justice is the main institution of the judicial branch of the
European Union. This body was first conceptualized in 1952 in the Treaty of Paris, which
established the European Coal and Steel Community. The founding principle of the European
Court of Justice is to interpret and to uphold European Union treaties, a mission that it has
actively pursued throughout its history. The core duties of the Court are to ensure that policies
and acts initiated by EU institutions remain in compliance with the treaties, that Member States
comply with the treaties, and to provide interpretations of EU treaties for Member State courts.
The European Union has developed significantly since its inception, and the European
Court of Justice has developed along with it. Indeed, in many instances it has facilitated this
development. Comparisons are often drawn between the role that the European Court of Justice
plays in developing the European Union’s institutional powers and the role played by the United
States Supreme Court following the enactment of the US Constitution. This connection between
the two courts is useful for understanding how the judicial branch contributes to the integration
of federal states. This process is achieved through the careful balancing of local and community
interests, as well as through the use of judicial statesmanship to assert the Court’s importance.
While the comparison between the US Supreme Court and the European Court of Justice
provides useful insights, it is important not to neglect the European tradition of the constitutional
court system in understanding the ECJ. This system creates a court or system of courts that is
separate from the ordinary court system that has the authority to rule on legislation and policies’
compliance with the state’s constitution. The constitutional court concept is evident in the
structure of the European Court of Justice as the European Union’s judicial authority on the EU’s
governing treaties. The European Court of Justice is an influential actor in the European Union
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and it is important to understand its judicial structure and how this structure has facilitated this
role.

I. The European Court of Justice and European Constitutional Courts
Important to many democratic states’ concept of balanced government is the division of
power between three branches of government. While in countries like the United States, the
judicial branch of government claims the power to review acts of the other branches of
government for their constitutionality, many European states divide the judicial branch and its
powers between a constitutional court and an ordinary court system. In countries such as
Germany, Italy, France, Greece, Portugal and Spain, there is a separation between ordinary
courts that rule on statutes and the constitutional court that rules on matters concerning the
constitution.37 This court structure arose from politicians’ fear of a ‘government by judges’ that
could arise from a system of judicial review like that of the United States.38 For Europeans, the
constitutional court system provides a system for upholding the democratic nature of
government, without risking judicial activism’s influence on state policy.
The primary support for the European constitutional court system is found in the
Kelsenian concept of constitutional review. Hans Kelsen was a prominent legal scholar in the
1920s, who believed that the European system of establishing a separate constitutional court was
the most effective method of incorporating judicial control over constitutionality into democratic
governance.39 According to Kelsen, constitutional courts have negative legislative power as
opposed to the positive power of the legislating branches of government. Through the concept of
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negative legislation, Kelsen acknowledges that the ability to interpret the constitution gives the
courts power to affect laws, but this form of legislation is inherently limited because it is solely
based on the constitution. Unlike the legislating branches of government that can generate new
legislation, the constitutional court can merely decide whether or not a legislative act complies
with the constitution. In Alec Stone Sweet’s book Governing With Judges, he states, “For
Kelsen, law-making is political in that law constitutes the formalization of politics, or the will of
those authorized to make the law. Constitutional courts, because they have been delegated the
authority to interpret and therefore to make the constitutional law, are recognized by Kelsen to
perform a political function.”40 This quote demonstrates that in the constitutional court system,
the court’s participation in politics is acknowledged, but by separating the court’s role of
interpreting the constitution from its role of upholding the state’s laws there is less of a risk that
the judicial system will dominate the other branches of government.
The goal of the constitutional court structure is to prevent judicial tyranny, and as a result
the powers accorded to European constitutional courts are very specific. First, constitutional
court judges have the exclusive right of constitutional review and their decisions cannot be
appealed.41 Second, constitutional court judges can only rule on matters concerning the state’s
constitution. These courts do not have the power to resolve litigation disputes, which is a power
reserved for the ordinary courts. Third, the constitutional court is formally detached from the
judicial and legislative branches. Finally, in some cases constitutional courts have the power to
review legislation before it goes into effect. While the form and implementation of constitutional
courts varies between states, the general idea of limiting these courts to constitutional issues in
order to limit the judicial branch’s power is pervasive in these systems.
40
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The European Court of Justice in many ways embodies the tradition of European
constitutional courts. The Court’s powers that it derives from the European Union treaties are
limited to ensuring that EU institutions and Member States respect the treaties and provide
guidance on how the treaties should be interpreted.42 The official power of implementing judicial
rulings is delegated to the national courts. While this conceptualization of the Court and its
powers resembles the constitutional court system, it is important to note how the European Court
of Justice’s role has changed with the constitutionalization of the treaty system and the changing
relationship between the ECJ and Member State courts.
It is important to note that unlike European constitutional courts, the European Court of
Justice does not derive its power from a constitution, but rather from the series of treaties that
govern the European Union. With the support of the Court, however, it can be argued that the
treaties have undergone a process of constitutionalization. Stone Sweet defines the
constitutionalization process for the European Union as, “the process by which the EC treaties
evolved from a set of legal arrangements binding upon sovereign states, into a vertically
integrated legal order that confers judicially enforceable rights and obligations on all legal
persons and entities, public and private, within EC territory.”43 In this quote, Stone Sweet claims
that the implementation of treaty obligations and policies has the same effects that a constitution
would have. This process of constitutionalization by the ECJ occurred primarily during two
periods. The first period was from 1962 to 1979 when the Court established the doctrines of
supremacy and direct effect. In 1963, the European Court of Justice established the direct effect
doctrine in Van Gend en Loos, which stated that EU law applied to individuals and that national
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courts should protect their rights in this area.44 In 1964, the ECJ claimed in Costa that European
Union law should be considered above national law.45 The second period of constitutionalization
occurred in the 1980s with the establishment of the doctrine of indirect effect and governmental
liability. The doctrine of indirect effect was established in 1984 in Von Colson, where the ECJ
ruled that the Member State courts were responsible for ensuring the implementation of EU
directives.46 In 1991, Francovich established government liability, which meant that Member
State governments would be held liable for failing to implement their EC obligations.47 Thus, in
considering the effects of these doctrines in the broader context of applying EU treaty law, it is
possible to consider the role of the European Court of Justice as resembling that of the traditional
European constitutional courts.

II. The European Court of Justice and the US Supreme Court
A comparison of the European Court of Justice and the US Supreme Court provides
useful insights that contribute to better understanding the ECJ’s role in the European Union.
While in comparing the ECJ and the US Supreme Court it is tempting to emphasize their many
parallels, we must first remember that several important differences exist. One important
difference is the original conception of each court’s role. In the US Constitution, the Supreme
Court was established as the third and least important branch of the government, while the Treaty
of Rome gave the Court of Justice the ultimate capacity to interpret and review the Treaty and its
resulting policies.48 This is primarily a result of the Supreme Court being conceived as the third
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branch of government, while the ECJ emerged from the constitutional court tradition. This
difference is important though, because the Supreme Court had to establish its power to review
legislation and government actions in compliance with the Constitution while the ECJ was
explicitly given this power in the Treaty.
Another important difference between the two courts is that officially the European Court
of Justice is restricted to the interpretation of European Union law, while the Supreme Court has
the power to apply its rulings. Through the power of judicial review, any Supreme Court finding
of incompatibility between a legislative act or policy with the constitution results in either the
removal or revision of the effected policy or legislative act. The European Court of Justice does
not officially declare national legislation invalid nor does it declare national legislation
incompatible with EU law.49 This type of action by the ECJ would raise issues of sovereignty for
Member State governments that would inhibit the effectiveness of its actions. It is important to
note though, that while the European Court of Justice does not give specific direction to how a
national court case should be resolved, it often rules in a way that directs the national court’s
decision. In this manner, the ECJ is effectively able to implement its rulings even if it lacks the
power officially.
The procedure through which the European Court of Justice and national courts, and the
US Supreme Court and lower courts interact is also different. The Court of Justice interacts with
national courts through the preliminary reference procedure, while the Supreme Court uses
judicial review. Article 267 of the Treaty on the Functioning of the European Union (former
Treaty of Rome Article 177) establishes the preliminary reference procedure for Member State
courts to submit questions involving treaty law to the European Court of Justice. This procedure
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is the only form of judicial enforcement that does not involve the EU institutions or the Member
State governments.50 Like judicial review for the US Supreme Court, the preliminary reference
procedure has been the most popular form of ruling with the ECJ for establishing landmark
decisions. Officially, this article does not give the ECJ the power to rule on the compatibility of
national law with European Union law nor declare national legislation ineffective because of a
conflict with EU law.51 The Court does not always strictly maintain this separation though. In
EU law: text, cases and materials, Craig and de Búrca note, “The ECJ’s willingness to provide
very specific answers to questions serves to blur the line between interpretation and application.
It also renders the idea of the ECJ and the national courts being separate but equal, each with
their own assigned roles, more illusory.”52 This quote emphasizes that while technically the ECJ
differs from the Supreme Court in its lack of judicial review, it has effectively developed this
power through its relationship with the Member State courts. In contrast, the Supreme Court has
recognized supremacy over lower federal courts and state courts, as a result of the supremacy of
federal law in the United States. The Supreme Court is thus able to more directly implement its
rulings. This difference influences the ECJ’s method of integrating EU policy at the Member
State level, in contrast with the methods used by the Supreme Court.
Despite the various technical differences between the European Court of Justice and the
US Supreme Court, many important parallels exist between the two institutions that have the
potential to augment our understanding of both. As the high court in nascent democratic bodies
with two-tiered governing structures, these courts faced important challenges in order to
facilitate these institutions’ development. Both the European Court of Justice and the US
Supreme Court play the important role of balancing local interests with community or national
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interests, which is an essential role in a federal system. In order to carve out the role that they
would play in the developing political system, both the European Court of Justice and the US
Supreme Court were forced to engage in judicial statesmanship in order to further their
institutional aims. Early members of the European Court of Justice were aware of their similar
position in relation to the early members of the US Supreme Court, and as a result many of their
actions were influenced by those of the early Supreme Court.
An important consideration for the US Supreme Court in many of its initial landmark
cases was the appropriate balance between rights reserved to the states and rights reserved to the
federal government. While the Supreme Court needed to support the integrity of the newly
formed federal government, an overly aggressive preference for federal interests would have
alienated the states and would have resulted in conflict. As a result of this situation, the early
Supreme Court’s rulings were calibrated to maximize the potential gains from each case without
creating overt conflict. In 1809, the Supreme Court ruled on one of the first of these important
cases in US v. Judge Peters. In this case, Justice Marshall overruled a Pennsylvania statute that
ordered non-compliance with a federal court ruling.53 This case enforced the applicability of
federal court rulings on states. Another important case for establishing the primacy of federal
institutions in the United States is McCulloch v. Maryland. In 1819, Justice Marshall ruled in this
case that Maryland could not tax the federal bank and thus voided Maryland’s law. This ruling
also re-enforced the necessary and proper clause of the Constitution, which has been used by the
federal government to expand its powers. The Supreme Court case Martin v. Hunter’s Lessee
resulted in state courts posing a challenge to the Supreme Court’s jurisdiction. This case
involved a property dispute and a state act in Virginia, which was brought to the Supreme Court.
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The Supreme Court overturned a previous ruling by a state district court, which resulted in the
state judge refusing to acknowledge the federal court’s jurisdiction. The Supreme Court then reasserted its jurisdiction in this area in another ruling.54 A final case that is important to note when
discussing the Supreme Court’s role in balancing state and federal interests is Brown v. Board of
Education of Topeka. In 1954, the Supreme Court heard a case involving the segregation of
public schools, where the Court under Justice Warren ruled that separate is inherently unequal.
As a result of this ruling states were required to de-segregate schools.55 All of these rulings
involved sensitive conflicts because they raise fundamental ideological issues of the United
States’ political structure. Throughout these cases, the Supreme Court asserted the authority of
the federal government by demonstrating the legitimacy of its rulings through the use of the
Constitution.
Similar to the US Supreme Court, the European Court of Justice has also worked to
negotiate an acceptable balance between Member State and European Union interests. Evidence
of this balancing can be seen in the landmark cases Van Gend en Loos, Costa, Von Colson and
Francovich. All of these cases that established EU doctrine involved resolving conflicts between
Member State and EU interests without undermining the integrity of the European Union.
Similar to the landmark US Supreme Court cases, the ECJ cases involved issues of the primacy
of EU laws and policies, the obligations of the Member States in regards to implementing EU
laws, and the ECJ’s jurisdiction. The historical example of the US Supreme Court for the
European Court of Justice is evident in the ECJ’s use of treaty doctrine to legitimize its decisions
and establish a legal precedent in the European Union.
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Both the US Supreme Court and the European Court of Justice have also employed
judicial statesmanship to resolve potentially controversial rulings. This tactic is evident in the US
Supreme Court case, Marbury v. Madison.56 In 1803, Justice Marshall delivered this seminal
case to establish the Court’s power of judicial review. This case involved the litigant, Marbury,
suing the presidential administration for failing to deliver his appointment to a judicial post. In
this case, Justice Marshall ruled that the Court had the power to rule on the constitutionality of
Congressional acts, which he then used to declare un-constitutional the act which Marbury
claimed the administration had violated. In this manner, Justice Marshall expanded the Supreme
Court’s power by delivering a ruling that favored the administration, thus making the ruling
difficult for the administration to oppose.
The European Court of Justice has used similar tactics of judicial statesmanship to
expand EU powers. In the case of Continental Can, the Court supported the Commission in the
principles involved in the case, but ruled in favor of the defendants. The ECJ also used this tactic
in the European Road Transport Agreement (ERTA) case.57 In this case, the EC Treaty failed to
clearly define the appropriate action, but the Court ruled that the Community institutions had the
power to regulate interactions with third states and international organizations.58 Despite this
finding, however, the Court decided in favor of the Member States and Council by claiming that
they were allowed to sign the agreement. In considering the conduct of both the US Supreme
Court and the European Court of Justice in similar situations, we observe parallels in both courts’
method of expanding their powers by ruling in favor of powerful litigants.

III. Conclusion
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The European Court of Justice is a complicated and important actor in the European
Union that has been significantly influenced by both the European tradition of the constitutional
court system and the US Supreme Court’s model of judicial review. It is important to recognize
the influence of the European constitutional court system in order to better understand the
powers and jurisdiction of the ECJ, and how its role was originally conceived. It is also
important to compare the European Court of Justice and the US Supreme Court, because these
courts face similar challenges, and the influence of the Supreme Court is evident in many ECJ
actions. By achieving a better understanding of how the European Court of Justice operates, we
can better understand how the Court works to develop European Union policies.
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Chapter 4 Theories of Legal Integration
The European Court of Justice’s role in integrating the European Union has not gone
unobserved, and several scholars have sought to achieve a better understanding of the dynamics
of this process. In order to understand the forces behind the legal integration of the European
Union it is important to analyze multiple actors at the sub-state, Member State and EU level.
Another important element to analyze is the relationship between judicial institutions at the substate and supra-national levels. Different schools of political science use different frames of
analysis to identify which of these characteristics play the most important role in developing a
European Union body of law. Neofunctionalism is one theoretical approach that emphasizes the
pursuit of selfish goals by non-political actors that results in a more integrated EU law.59 Another
theoretical approach to European legal integration is inter-governmentalism. This theory
identifies Member States as the most powerful actors who constrain the European Court of
Justice’s actions, which allow the development of EU law to occur only in a way that best suits
Member States’ interests.60 Finally, alternative research in this area rejects the parsimonious
explanations of inter-governmentalism and neofunctionalism, and analyzes the state as a
disaggregated actor. The state is composed of multiple groups pursuing their interests in addition
to the Member State and neofunctional group actions noted in the earlier theories.61 These
theories of European Union integration contribute to our understanding of the process of EU
legal integration for environmental policy by identifying actors that have been important
historically in this process and suggest their methods of pursuing this goal.
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I. Neofunctionalism
Neofunctionalism has served as the predominant political science theory for explaining
the legal integration of the European Union. Proponents of neofunctionalism favor its emphasis
on the relationship between non-political actors at the sub-state and supra-national levels,
because it acknowledges the multiple levels of actors present in the European Union. An
essential element to a neofunctionalist understanding of legal integration is that the law is
considered non-political and thus “law functions as a mask for politics.”62 Neofunctionalist
scholars also emphasize the gradual nature of the integration process. These points of analysis
are useful in that they provide a relatively complex understanding of EU legal integration that
acknowledges multiple actors in pursuit of selfish interests.
Neofunctionalism identifies multiple actors as being influential in the process of
European Union legal integration. In “Europe before the Court: A Political Theory of Legal
Integration,” Burley and Mattli identify important actors as being European Court of Justice
judges, Commission legal staff, the advocates general, and EU law professors.63 All of these
actors are members of a community of legal scholars and practitioners in the European Union
who are predominantly motivated by their personal interest in furthering the development of a
EU legal body. This community of legal scholars, advocates general and judges rotate through
various EU positions and develop the EU legal body, which qualifies these actors as a
neofunctionalist interest group.64 This interest group asserts its influence on the behavior of
Member State governments. Burley and Mattli state, “Thus governments may either choose to or
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feel constrained to yield to the pressures of converging supra- and sub-national interests.”65
Neofunctionalism thus analyzes Member State behavior regarding EU legal integration as a
response to sub-state and supra-national actors rather than as a result of pursuing the unitary
state’s interests. An example of the influence of non-political actors on the integration process is
the seminal Cassis de Dijon case. In this case, sub-national actors initiated a Court process that
resulted in the Commission issuing its commentary on the ruling, which furthered both legal and
market harmonization.66 In Cassis de Dijon, an importer of a French liquor complained about
what it claimed to be a protective restriction in the German market.67 The Court ruling on this
case established the doctrine of mutual recognition, which claimed that barring any specific
reason the Member States could not reject a product that met the standard in another Member
State. This ruling was subsequently endorsed by the Commission, which has since resulted in the
standardization of mutual recognition throughout the European market. The Cassis de Dijon case
exemplifies how non-political actors facilitate and drive the legal integration of the European
Union.
Another concept that is important to a neofunctionlist understanding of European legal
integration is the idea that this process occurs under the guise of its “non-political” nature. Law
is perceived to be a technical concept, and as a result legal actors have more freedom in their
behavior than politicians.68 The process of legal integration avoids overt political clashes as a
result of this assumption, which allows the legal integration process to continue. Burley and
Mattli claim that the neofunctionalist approach “demonstrates the ways in which the preservation
of judicial legitimacy shields an entire domain of integrationist processes, hence permitting the
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accretion of power and the pursuit of individual interests by specified actors within a dynamic
expansion.”69 According to neofunctionalist theory, judicial actors are constrained by the need to
deliver clear and consistent rulings that are in line with precedent in order to uphold judicial
legitimacy. The law would not hold the same authority if it were deemed too arbitrary or
politicized. The European Court of Justice and other legal actors must pursue a strategy of
progressively interpreting the law, without undermining its legitimacy, in order to successfully
use the law’s non-political mask to build a EU body of law.
An important element of the neofunctionalist concept of European legal integration is the
gradual nature of this process. A EU legal body gradually develops as a result of the inherent
need for a third party to negotiate between political actors in the EU. A third body is also
necessary to balance political actors’ various interests. In “From Free Trade to Supranational
Polity,” Stone Sweet and Caporaso state that “we privilege interactions between transnational
social forces and EC organizations that often take place beyond the reach of direct member-state
governments. These interactions, we argue, led to the construction of a legal system. And this
legal system systematically undermines governmental control of EC politics and – much the
same thing – pushes for the construction of supranational governance.”70 Exchange between
political actors necessitates the involvement of a third party to resolve disputes. This results in
the development of a EU legal body through the iterated process of dispute resolution.
Finally, legal integration occurs through the Court’s pursuance of “constructive methods
of interpretation.”71 This process occurs through various spillover effects that allow the Court to
gradually expand its jurisdiction and the policy areas covered by EC law. The systematic method
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describes the Court’s strategy of filling in areas of law that flow from the legal structure that was
put in place by the Treaty of Rome.72 Functional spillover is evident in the extension of EU
legislation from covering economics to subjects such as social welfare and political rights. The
European Court of Justice built a EU legal body incrementally, by slowly acquiring increased
legitimacy with respect to the national courts. The ECJ justifies its expansive decisions by
arguing that it serves the best interests of the Member States as stated in the Treaty of Rome.73
The Cassis de Dijon case demonstrates this concept, because the Court’s ruling worked to
harmonize the EU market in pursuance with the Member States’ goals in the Treaty of Rome.74
Gradualism is important to the neofunctionalist concept of integration in accordance with the
idea of the Court’s non-political mask.

II. Inter-governmentalism
Inter-governmental theories on European Union legal integration commonly emphasize
the importance of Member State governments as the principle actors influencing this process.
The inter-governmentalist focus on Member States largely results from the predominant
influence of the neo-realist school of thought in international relations theory. Kenneth Waltz
best describes neo-realism, which focuses on states’ behavior in the international system.
Similarly, inter-governmental theory argues that Member State governments are the most
important actors in the European Union. In contrast to neofunctionalism, political considerations
are important to how the European Court of Justice rules in inter-governmental theory, in order
to avoid direct conflict with the Member States. Inter-governmental theories also identify EU
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dynamics between Member States as being a key influence on the nature of ECJ rulings. Intergovernmentalism presents an alternative frame of analysis to neo-functionalism that is
parsimonious and presents a greater capacity to predict outcomes for European Court of Justice
rulings.
A central concept for inter-governmental theories of EU legal integration is on the
various methods used by Member States to constrain the actions of the European Court of
Justice. In “The European Court of Justice, National Governments, and Legal Integration,”
Garrett, Keleman and Schulz state “The starting point of our theoretical analysis is that the ECJ
is a strategic actor that must balance conflicting constraints in its effort to further the ambit of
judicial review in the EU.”75 They identify four key dynamics in the relationship between the
European Court of Justice and Member States. The first claims that the ECJ is more likely to be
judicially active when the laws governing a case are clear and it does not have to consider the
Member States’ response.76 This concept clearly challenges the neofunctionalist idea that the
ECJ is less likely to be judicially active when the law is clear in order to uphold the law’s
legitimacy. Some proponents of inter-governmental theory acknowledge that the Court does
pursue a judicially active strategy when the law is unclear. These scholars explain this strategy
by claiming that the Court does not fear the threat of Member State non-compliance in these
cases because the states are incapable of forming a consensus.77 In general, inter-governmental
theory explains judicially active European Court of Justice rulings as being a product of either
clear treaty law or the inability of Member States to unanimously agree to oppose ECJ
interpretations.
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Next, Garrett, Keleman and Schulz claim that national governments are less likely to
comply with European Court of Justice decisions when they impose a high cost on the state.
Another aspect of the relationship between the ECJ and Member States is that ECJ decisions and
judicial activism are constrained by the threat of Member State noncompliance. These two ideas
address the important Member State threat of when and how Member States choose to comply
with activist European Court of Justice decisions. Neo-functionalism is generally more useful for
explaining the positive integration of the European Union, and often fails to provide a clear
explanation for challenges to the integration process. An example of the inter-governmental
conception of judicial activism can be interpreted in the ECJ’s strategy for pursuing judicially
active goals in granting social welfare rights to EU exchange students.78 Member State noncompliance is most likely to occur if the Member States can agree not to comply with a ruling,
but if a few of the Member States fail to agree on non-compliance then this strategy fails.
In the policy area of exchange student social rights where the European Court of Justice has
interpreted the relevant secondary legislation expansively, the Court knew that the Member
States could not reach a consensus because of their officially submitted opinions. Expanding
exchange student social rights in the European Union would impose higher costs on the Member
States, so if the Member States could reach a consensus to oppose the Court’s ruling then the
Court would be unlikely to deliver an activist ruling. The Grzelcyk case is a fundamental case in
this subject area.79 In this case, the Court knew that Portugal supported exchange student rights
as being a component of Union citizenship, and as a result they could confidently assume that an
activist ruling would not face Member State non-compliance.
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The quantitative analysis of Member States’ threats of noncompliance on European Court
of Justice rulings yields mixed results. In “Judicial Behavior under Political Constraints:
Evidence from the European Court of Justice,” Carrubba, Gabel, and Hankla show in analysis of
their dataset of ECJ cases from 1987 to 1997 that ECJ rulings were more likely to favor the
plaintiff when they had the support of Member State governments.80 Stone Sweet and Brunell
contest this assertion in the article, “The European Court of Justice, State Noncompliance, and
the Politics of Override.”81 Stone Sweet and Brunell use Carruba, Gabel, and Hankla’s dataset to
show that in none of the infringement procedures analyzed did enough Member States support
the defendant to legitimately present a threat of overruling the ECJ. They also show that in a
majority of preliminary reference procedures either no Member States filed an observation or an
equal number of Member States filed observations in favor of the plaintiff as they did for the
defendant. Stone Sweet and Brunell’s analysis of Carruba, Gabel, and Hankla’s data suggest that
Member States impose no systematic limits on ECJ rulings through threats of noncompliance,
which undermines the intergovernmental argument.
Finally, Garrett, Keleman and Schulz claim that Member States that consistently benefit
from European Union law are more likely to respect European Court of Justice rulings.82 While
this statement would appear logical, Stone Sweet and Caporaso demonstrate in “From Free Trade
to Supranational Polity” that in fact interactions between the ECJ and Member States are
primarily determined by the level of EU trade conducted by a Member State.83 This data would
indicate that tangible benefits to Member States are a greater indicator of the number of cases
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submitted to the ECJ then a precedent of favorable rulings. The components of intergovernmental theory highlight key elements of the legal integration process, such as Member
State strategies for constraining ECJ activism, but fail to comprehensively describe this process.

III. Alternative forms of theoretical analysis
While neofunctionalism and inter-governmentalism dominate political science
interpretations of legal integration in the European Union, some recent analysis criticizes these
theories for being too parsimonious in their identification of important actors and their
motivations. A major failing of both neofunctionalism and inter-governmentalism involves their
inability to explain the variations in how different Member States have responded to European
Court of Justice rulings.84 One principle critique involves how previous theories do not
sufficiently acknowledge the important role played by private litigants in driving and countering
integration. Another critique involves how previous theories conceptualize Member States as
unitary actors and fail to acknowledge the various institutions and actors that comprise Member
State governments. While critiques of these theories fail to present a clear alternative, they do
present important frames of analysis that should be considered in order to better understand EU
legal integration.
An important contribution of alternative interpretations of legal integration is the
introduction of private litigants as important actors as either drivers or inhibitors of integration.
In “Revisiting the European Court of Justice,” Mattli and Slaughter claim that individuals have
played an important role in developing the policy areas of women’s rights and the environment
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through public interest litigation.85 This process of using EU laws to further political interests has
been especially evident in Great Britain. These public interest groups bring cases to the European
Court where EU law imposes a high standard for environmental regulations or women’s rights
than the British standard. As a result, issues like women’s rights and environmental regulation
that may lack domestic political support can be enacted through the judicial enforcement of EU
law. Inter-governmental theory focuses on Member States as the principle actors and does not
acknowledge individual litigants as playing a meaningful role. Neofunctionalism acknowledges
individuals’ involvement in the development of EU legal integration, but only vaguely explains
this process as a result of individuals pursuing their self-interest. While individual litigants may
not be the principle actors influencing EU legal integration, the process is largely dependent on
individuals’ decision to challenge legislation or the enactment of legislation.
Another limitation of neofunctional and inter-governmental theories on European Union
legal integration involves their parsimonious conception of Member States as unitary actors.
Both theories analyze the state as a unified actor, which fails to account for the different
motivations and actions of state-level courts, legislatures, executives, and administrative
bureaucracies.86 Each of these components of Member State governments have the potential to
pursue individual goals in opposition to other government actors, which influences their
interactions with the European Court of Justice. The different dynamics between government
actors is evident in national courts’ use of the preliminary reference procedure to develop a
relationship with the European Court of Justice. This procedure often increases the national
courts’ power relative to other actors in the Member State government, because it is often used to
force compliance with EU legislation. A better understanding of the state as an actor in legal
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integration looks at the state in two manners. The first manner is as the strategy chosen by social
interest groups to pursue their policy goals through either litigation or lobbying.87 Another
understanding of the state involves looking at the state as a body of institutions that behave as
competitors. While disaggregating the state complicates our understanding of European Union
legal integration, it enables scholars to develop a better understanding of different Member State
responses to ECJ rulings.
These alternative frames of analysis for understanding EU legal integration involve a
more complex notion of the different actors and their relationships involved in this process.
Mattli and Slaughter describe how theories could improve their explanation of legal integration
saying, “It would need to generate specific theories about how individual litigants, disaggregated
state actors, and supranational institutions interact in different countries. Assuming that all these
actors are motivated by different interests and face different constraints, it would further have to
identify the circumstances under which the different sets of actors will ally and oppose one
another and when a particular set will prevail.”88 This conceptualization of the development of a
EU body of law is more complex than the explanations offered by neofunctionalism and intergovernmentalism, but they acknowledge the multiple levels of actors involved in processes in the
European Union.

IV. Conclusion
The frames of analysis currently used by scholars to understand European Union legal
integration present important concepts to consider when analyzing the role of the European
Court of Justice in EU environmental policy. In using these forms of analysis it is important to be
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aware of both their strengths and their weaknesses. Neo-functionalism raises the idea of the
Court’s “non-political mask,” which enables it to promote legal integration while avoiding direct
political conflict with Member States. This theory also recognizes how spillover effects have
facilitated the development of a European Union beyond the conception of an economic union.
Neo-functionalism is limited though, by its inability to explain the challenges that the ECJ faces
to integration. Inter-governmentalism identifies potential political constraints on the European
Court of Justice by emphasizing the influence of Member States. This theory has limited
applicability though, because it over-simplifies the EU by identifying states as unitary actors.
This theory is further limited by its identification of Member States as the sole important actor in
the EU. The introduction of a variety of influential EU actors and the many methods they use to
influence policy developments is one method for improving current theories of EU legal
integration. Acknowledgement of a complex community of actors would help scholars better
understand why Member States respond differently to European Court of Justice rulings.
Environmental policy would especially benefit from acknowledging the role played by private
litigants in developing this policy area through the use of the European Court of Justice. While
each of these theories have explanatory limitations, considered as a whole they present useful
frames of analysis for better understanding developments made by the European Court of Justice
in environmental policy.
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Chapter 5 Tools of Legal Integration and the Horizontal-Vertical Shift
A remarkable phenomenon is the influential role that the European Court of Justice plays
in developing a European Union legal body without attracting a significant amount of publicity.
While the effects of the ECJ’s actions and rulings are evident in the structure of the European
Union, its methods of achieving these effects are not widely known beyond the circles of legal
scholars and political scientists. In particular, the Court has contributed to a noticeable shift in
the EC judicial structure from a bilateral relationship between the Member State courts and the
European Court of Justice to a hierarchical relationship. This shift contributes to the changing
dynamics between Member States and EU institutions in the European Union as a whole.
The European Court of Justice favors two tools for developing a European Union body of
law. The first tool is the preliminary reference procedure. In this type of case, national courts
refer questions on EU law to the European Court of Justice who then provide their interpretation,
and return the case to the national court to resolve the case. The preliminary reference procedure
is important because it is the form of case most commonly used by the ECJ to deliver landmark
rulings, and because it involves a partnership between national courts and the European Court.
Another important tool is the infringement procedure. This type of case involves either the
European Commission or a Member State challenging another Member State’s compliance with
a treaty obligation. The infringement procedure plays an especially important role in
environmental policy, because the most common form of infringement procedure is
environmental cases. Through this procedure, the Commission and the ECJ can enforce a more
uniform legal environment for the European Union.
The shift from a horizontal relationship between the European Court of Justice and
Member State courts to a more vertical relationship is important for the development of a
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European Union body of law. This change influences European environmental policy, because it
raises issues involving how the European Court of Justice and the Commission balance the
Union’s economic and environmental interests. Member State environmental policy can be used
to limit intra-community trade, which has negative economic ramifications for the EU, but
potentially positive environmental effects. The European Court’s use of both the preliminary
reference procedure and the infringement procedure are useful for better understanding how an
increasingly hierarchical European judicial system influences environmental policy.

I. Article 267 TFEU The Preliminary Reference Procedure
The preliminary reference procedure is Article 267 in the Treaty on the Functioning of
the European Union (former Article 177 in the Treaty of Rome). This procedure serves three
primary functions in European Union law.89 The first is that it ensures the constant interpretation
of EU law. The second is that it works to remedy conflicts between national and EU law to
support a cohesive EU legal order. The third is that it makes EU law more accessible by
extending its application to national courts and thus to European Union citizens. The preliminary
reference procedure achieves these aims by allowing national courts to refer questions on EU law
that arise in the context of a specific case to the European Court of Justice for an interpretation.
This interpretation is then used by the national courts to resolve the case in compliance with both
EU and national law. In this procedure, it is the national court’s decision to refer a question to
the ECJ.90 A litigant cannot claim that their case involves a question of EU law and should be
referred to the ECJ. The essential involvement of both the national courts and the European

89

George Tridimas and Takis Tridimas, “National courts and the European Court of Justice: a public choice analysis
of the preliminary reference procedure,” International Review of Law and Economics 24 (2004): 128.
90
Paul Craig and Gráinne de Búrca, EU Law: Text, Cases, and Materials, 5th ed. (New York: Oxford University
Press, 2011), 443.

46

Court of Justice in preliminary reference procedures have made them the primary method for
determining the relationship between European and national law. Craig and de Búrca claim
“Article 267 has been the mechanism through which national courts and the ECJ have engaged
in a discourse on the appropriate reach of EU law when it has come into conflict with national
legal norms.” This is an important role for the preliminary reference procedure, because the
relationship between national and European law is essential to the development of a uniform
European Union body of law.
While the development of a European Union body of law is an important contribution of
Article 267, this process would not occur if the national courts did not refer questions to the
European Court of Justice. The national courts have provided the European Court with numerous
Article 267 references, which have enabled the ECJ to deliver activist rulings. As of 2010, the
European Court of Justice had received 7,005 references for a preliminary ruling out of a total of
16,828 cases.91 Stone Sweet and Caporaso found that the level of intra-EC trade conducted by a
Member State is a significant indicator of the number of preliminary references made by a
state.92 This finding provides useful insight, because it suggests that as Member States
increasingly interact through trade they also increasingly require the use of the ECJ to arbitrate
disputes. This would indicate that the more a Member State conducts trade in the EU, the more
likely the state is to submit to the European legal system. These Article 267 references have
driven the constitutionalization process of the treaties through the establishment of doctrines,
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such as the direct effect doctrine and the supremacy doctrine.93 The European Court has referred
to these doctrines as the “essential characteristics” of the EU legal order.94 In “National Courts
and the European Court of Justice,” Tridimas and Tridimas state “Combining the mechanism of
preliminary references with the doctrines of primacy and direct effect enables individuals and
companies to assert Community rights in national courts. Thus, individuals may use Community
law both as a ‘shield’, i.e. to defend themselves from actions by the national authorities which
infringes Community rights, and as a ‘sword’, i.e. to challenge national measures on grounds of
incompatibility with Community laws.”95 Tridimas and Tridimas show how the establishment of
these doctrines contributes to developing a more cohesive European Union by developing a body
of law with uniform applicability.
The European Court of Justice case, van Gend en Loos, is one landmark preliminary
reference procedure case that established the doctrine of direct effect.96 The case involved a
Dutch importer of German chemicals who appealed to the Dutch Tariefcommissie when the
tariff classification of the chemicals was raised in conflict with Article 12 of the EEC Treaty.97
The Dutch court referred the question to the ECJ of whether or not Article 12 had direct
applicability in a Member State. Belgium, Germany, and the Netherlands submitted their
opinions to the ECJ, which stated that the Treaty article did not have direct applicability. The
ECJ’s ruling states “It follows from the foregoing considerations that, according to the spirit, the
general scheme and the wording of the Treaty, Article 12 must be interpreted as producing direct
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effects and creating individual rights which national courts must protect.”98 This ruling
established that EU law endowed individuals with legal rights that the State must respect and that
national courts must protect. It is unclear whether or not the Court’s ruling reflects the Member
States’ intentions for the treaty. The treaty obligations could be interpreted as either international
treaty law or as constitutional law. In this case, the ECJ clarified an ambiguity in the Treaty that
directed the European Union’s development towards a more constitutional understanding of the
Treaty.
Another important preliminary reference case, Costa, established the supremacy of EU
law over national law.99 In this case the European Court of Justice stated that “The transfer by
the states from their domestic legal system to the Community legal system of the rights and
obligations arising under the Treaty carries with it a permanent limitation of their sovereign
rights, against which a subsequent unilateral act incompatible with the concept of the
Community cannot prevail.”100 In this ruling, the Court claims that by signing the Treaty of
Rome the Member States agreed to limit their rights, which includes making Treaty law superior
to national law. The ECJ used three forms of arguments to establish this activist ruling. The first
is the contractarian argument, which claims that EU law is superior to national law because EU
law comes from the agreement made by the Member States when they joined the EU.101 The next
is the functional argument that claims that the supremacy of EU law is necessary to achieve the
Treaty aims of integration and cooperation. Finally, the analytical argument posits the direct
applicability of EU law would be inconsequential if subsequent Member State legislation
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canceled its effects. This doctrine contributes to the constitutionalization of the European Union
treaties by ruling in favor of EU laws over national laws.
In the Article 267 case Von Colson, the European Court of Justice established the
doctrine of indirect effect.102 In this case, plaintiffs in a German court complained of unlawful
sex discrimination, which raised the issue of the position of EU directives in relationship to
national laws.103 In its ruling, the ECJ identified Member State courts as responsible for ensuring
the states’ compliance with European Union directives, which established the doctrine of indirect
effect. According to its judgment, the ECJ claimed that national judges must interpret national
law in conformity with EU law.104 In addition to the ECJ’s activist interpretation of European
citizens’ rights, this ruling contributed to making the relationship between the ECJ and national
courts increasingly vertical. In Von Colson, the ECJ placed increased responsibility on the
national courts to protect European Union rights, which diverged from the initially separate
spheres of European and national law.
The landmark preliminary reference procedure ruling in Francovich established the
doctrine of government liability.105 According to this doctrine, a national court can hold a
Member State liable for damages caused to individuals due to the failure on the part of the
Member State to properly implement a directive.106 In such cases, the national court may require
the Member State to compensate effected individuals for financial losses. In Francovich, the case
involved the Italian government’s failure to implement a directive protecting employees in cases
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of employer insolvency.107 The plaintiffs argued that the state was liable for the money owed to
them as a result of the state’s failure to implement the directive. The ECJ rule that “It follows
that the principle of State liability for harm caused to individuals by breaches of Community law
for which the State can be held responsible is inherent in the system of the Treaty.” This decision
served to amplify the consequences for states not implementing EU directives. The ECJ’s ruling
in Francovich contributed to the development of a EU legal body by placing further emphasis on
the importance of EU law at the Member State level.
The preliminary reference procedure has historically been a tool of European Union legal
integration as shown by van Gend en Loos, Costa, Von Colson and Francovich. In partnership
with the Member State courts, the European Court of Justice has used Article 267 to expand the
rights of European citizens and to establish a more hierarchical relationship between the
European Union institutions and the Member States. The preliminary reference procedure has
made the European Court of Justice a key actor in the legal integration of the European Union.

II. Article 258 TFEU The Infringement Procedure
Article 258 TFEU governs how the European Commission responds in situations where a
Member State is not in compliance with a treaty obligation. The Commission can bring
enforcement procedures against Member States if they have failed to meet European Union
obligations.108 The Commission bases Article 258 procedures on information gained from the
press, inquiries made to the European Parliament, from information from individuals or other
complainants, and database information indicating Member State non-compliance.109 While the
Commission uses its discretion to pursue potential Member State infringements, this process
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provides an opportunity for citizens to monitor Member States themselves for compliance with
EU regulations. There are four stages in the infringement procedure.110 The first is the precontentious stage, where Member States are given the opportunity to explain their position and to
compromise with the Commission. The second is formal notification. If the Member States and
the Commission fail to reach an agreement then the Commission sends a formal letter to the
Member State that specifies the infringement. The Member State is given two months to reply
and the Commission decides whether or not to pursue further action within a year. The third
stage is the reasoned opinion. In this stage the grounds for the infringement procedure are clearly
expressed and the time period within which the Member State must comply begins. In the final
stage, the Commission refers the case to the European Court of Justice. In 2009 in the
Commission’s 26th report, it claimed that 68% of complaints were resolved in the first formal
step of the infringement procedure, 84% were resolved prior to the reasoned opinion stage, and
94% were resolved before the case reached the ECJ.111 This report re-enforces the idea that the
Commission prefers to use an Article 258 procedure as a last recourse after attempts at
negotiation and constructive intervention.
Infringement procedures provide some opportunities for the European Court of Justice
and the Commission to develop the EU legal body, which do not exist in a preliminary reference
procedure. When an Article 258 procedure does reach the final stage, the ECJ is technically more
able to review national legislative compliance with EU law in a direct action suit as opposed to a
preliminary reference procedure.112 In a preliminary reference procedure it is technically the job
of the national court to decide how a EU regulation should be applied in relation to national laws.
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The Commission can also establish basic principles through this form of procedure.113 In the
Mölkerei-Zentrale case, the ECJ established that proceedings involving individuals are intended
to protect individual rights in a specific case, while proceedings brought by the Commission are
intended to ensure the uniformity of Community law.114 This means that infringement
procedures are intended to provide a more cohesive body of EU law, because they involve
resolving conflicts in the relationship between EU institutions and Member States.
One form of Member State infringement under Article 258 is the Member State’s
obligation of sincere cooperation. The Member States must not only avoid violating EU law
themselves, they are also responsible for preventing others from violating the Treaty
obligations.115 In the case Commission v Netherlands, the Commission claimed that the Dutch
government failed to implement a bathing water directive.116 The ECJ ruled that Member States
not only needed to comply with the Commission’s directives, they also had to ensure that their
citizens and institutions complied with the directive.
Another form of Member State infringement involves the inadequate implementation of
EU law. In this situation, the Member States have the power to choose the manner in which they
implement Treaty obligations, but the Commission can challenge the adequacy of their
implementation.117 In Commission v France, the Commission challenged the existence of a
French policy that required a certain proportion of a ship’s crew to be French, which contradicted
EU law.118 The French government claimed that they had given verbal instruction to treat
Community nationals as French nationals, but the ECJ claimed that this was inadequate. The
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Court claimed that it was the duty of the French government to implement the directive fully and
in a manner that was clear.
Breaches of Treaty obligations that interfere with EU external relations are another form
of case that falls under infringement procedures. In EU law: Text, Cases, and Materials, Craig
and de Búrca state that “several infringement proceedings brought by the Commission in recent
years concerned conduct by Member States which either is alleged to violate an international
agreement binding on the EU, or which otherwise violates the obligation of sincere cooperation
by jeopardizing EU objectives in the external relations field.”119 This type of infringement is
especially relevant for environmental cases, where the Commission seeks to force compliance
with Community environmental obligations. The ability of the ECJ and the Commission to
enforce Member State compliance with the Community’s external obligations is important to
how the EU is perceived in the international system.
Finally, Article 258 covers systemic and persistent Member State breaches of treaty
obligations. In this type of case, a Member State is challenged by the Commission for a pattern
of inadequate implementation and compliance with a Treaty obligation.120 When a Member State
is believed to consistently fail to implement a Treaty obligation, the Commission is willing to
challenge a minor infraction that it believes to be a part of a wider pattern of non-compliant
behavior. This type of infringement procedure forces Member States to ensure their continued
compliance with Commission directives.
Like the preliminary reference procedure, the infringement procedure enables the
European Court of Justice to ensure the uniform implementation of European Union law, and
provides opportunities for the ECJ to expand the powers of EU institutions. Article 260 TFEU is
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the pecuniary penalty, which gives further power to Community infringement procedures. The
pecuniary penalty allows the ECJ to impose a penalty payment on Member States if they fail to
comply with the Court’s ruling in an infringement procedure.121 Environmental cases are the
most common form of infringement procedure, and a number of pecuniary penalties involve
environmental cases.122 This indicates that there is substantial irregularity in Member States’
implementation of environmental regulations, and that the EU faces challenges in creating this
uniformity.

III. Horizontal-Vertical Shift between Member States and the ECJ
The original conception of the relationship between the Member State courts and the
European Court of Justice was a bilateral relationship. The national courts would refer questions
of European Union law to the European Court, who would rule on their interpretation of the
Treaty law, and then return the case to the national court to apply the interpretation in the context
of the specific case. This conception essentially separated the EU judicial structure into separate
bodies of European Union and national law, with the European Courts and national courts
working cooperatively to reconcile the two. This relationship has since shifted to a more vertical
relationship, where EU law is supreme and the national courts implement the European Court of
Justice’s rulings. The ECJ uses tools such as legal precedent and the proportionality rule to
support a vertical relationship between the Member State courts and the European Court. This
shift has occurred as a part of the overall legal integration of the European Union, which has
resulted in a more unified European legal system.
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The development of legal precedent for European Court of Justice cases indicates a shift
to a more vertical relationship between the European Court of Justice and Member State
courts.123 The ECJ behaves as the authority for providing legal interpretations, which the national
courts must adopt. The national courts have not behaved passively throughout this shift.124
Instead, the national courts have actively participated in this process by continuing to provide the
ECJ with preliminary reference procedures and then applying the ECJ’s rulings. Furthermore, a
study shows that the national courts are willing to apply ECJ rulings, by having a 96.3% level of
application of ECJ rulings at the national level.125 The development of legal precedent plays an
especially important role in creating a EU judicial hierarchy, because it makes ECJ decisions
applicable to all national courts. This results in a shift from the original bilateral relationship
between the ECJ and national courts to a multilateral relationship, where the national courts are
responsible for implementing the European Court’s rulings. The ECJ initiated the concept of
precedent in the EU legal body in Da Costa, by ruling that if a case is substantively equivalent to
an earlier case then national courts can refer to the earlier case.126 As a result of this ruling,
national courts were not compelled to refer every question concerning EU law to the ECJ. This
gave ECJ cases more power to establish Community legal concepts and the national courts more
power to determine the relationship between national and European law.
The precedential value of European Court of Justice decisions and the power of the
national courts to provide EU legal interpretations were further strengthened in CILFIT.127 In
CILFIT, “the national courts were encouraged to rely on the European Court of Justice’s prior
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rulings where the substance of the legal point had already been adjudicated.”128 This expanded
the precedential value of prior ECJ decisions, by making Treaty interpretations applicable in
cases that were not factually equivalent as established in Da Costa. Furthermore, the ECJ
attempted to delineate the national courts’ power to interpret EU law in CILFIT through the acte
clair doctrine. The ECJ established in CILFIT that Member State courts could choose to not refer
cases to the ECJ if they were confident in their interpretation.129 The ECJ attempted to control
this process though, by clearly defining how Member State courts must be competent. While the
ECJ’s decision in CILFIT reveals the continuing movement towards a more vertical relationship,
it also reveals that this process has not gone entirely unchallenged.
The European Court of Justice’s ruling in the ICC case further established a more
multilateral relationship between Member State courts and the ECJ.130 In ICC, the ECJ ruled that
ECJ rulings in one case could be relied upon by all national courts.131 This ruling diverges from
the traditional bilateral relationship between national courts and the ECJ, where an ECJ ruling
applied to the case referred to it by a specific national court. This ruling contributes to
establishing a EU judicial hierarchy, where the ECJ’s rulings are intended to be implemented by
all Member State courts to assure legal uniformity for the European Union.
Another important European Court of Justice method for achieving a more hierarchical
European judicial structure is the use of proportionality to determine the legitimacy of national
legislation in the context of the European Union. Article 5(4) Treaty on European Union
provides that the content and form of Union action shall not go beyond what is necessary to
achieve the objectives of the Treaty. In the proportionality inquiry process, the ECJ seeks to
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determine the appropriateness of national legislature using three standards.132 The first is whether
the measure implemented was suitable to achieve the desired end. The second is whether it was
necessary to achieve the desired end. The third is whether the measure imposed a burden on the
individual that was excessive in relation to the objective sought to be achieved. The ECJ uses
this inquiry process to ensure that Member States respect both their treaty obligations and the
rights assured to European citizens.
There are three primary forms of cases involved in proportionality cases. These cases
involve the European Court of Justice balancing the Member State’s power to implement their
own policy with respect to their Treaty obligations. The first form is when an individual argues
that an administration’s policy choice is disproportionate to the policy’s aims.133 The Court
generally tries to avoid this form of case in order to avoid interfering in Member State
governments’ power to establish their own policy decisions. The second type is when an
individual claims that their rights are overly restricted by a policy.134 The ECJ is generally more
willing to rule in this form of case in order to maintain a uniform standard of Union rights. The
final form of case is when a plaintiff argues that a penalty is excessive.135 The European Court is
usually willing to pursue this form of case as well, because excessive penalties can also restrict
Union rights. In all cases that involve proportionality, the ECJ is given the opportunity to use its
judgment on the appropriate implementation of EU law and the applicability of European Union
rights.
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European Court of Justice cases that argue proportionality are commonly used in cases
that involve free movement in the European Union.136 A landmark case that involved both
proportionality and the free movement of goods is Cassis de Dijon.137 A German law regulated
the minimum alcohol content for spirits, which prevented the French liquor, Cassis, from being
imported. An import/export firm challenged this law in a German Court, which then referred the
case as a preliminary reference procedure to the ECJ. The ECJ ruled that products that meet
regulatory standards in one Member State should be acceptable in another Member State, thus
establishing the mutual recognition of goods.138 In this case, the ECJ ruled that the German
policy governing alcohol content was disproportionate to its goal of maintaining German health
standards. The ECJ argued that instead of maintaining the health of German citizens, the
regulation served to limit the free movement of goods between Member States.
Both proportionality and the precedential value of European Court of Justice decisions
have significantly contributed to a general shift from a horizontal to a vertical relationship
between Member State courts and the European Court. The ECJ has driven this process by
delivering landmark rulings that emphasize the supremacy of European law and the importance
of maintaining a cohesive European Union. The national courts have been complicit in this
process, by continuing to provide the ECJ with cases that it can use to deliver progressive
interpretations and then implementing their decisions. This shift has resulted in a more
hierarchical judicial structure and a more fully integrated European legal body.

IV. Conclusion
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The European Court of Justice uses the preliminary reference procedure, the infringement
procedure, proportionality and legal precedent to further the legal integration of the European
Union. The preliminary reference procedure and the infringement procedure have both
strengthened the position of EU law in relation to Member States, as well as the position of the
ECJ in relation to the national courts. The establishment of precedential value for ECJ rulings
and the use of proportionality to judge national legislation in relation to EC law have also
contributed to creating a more uniform European Union. While a thoroughly integrated and
uniform European Union may not have been the intention of its founders, they have influenced
the way the EU behaves and continues its development.
These developments are especially relevant in the area of EU environmental policy,
because environmental policy raises issues of the Union’s economic aims and the relationship
between national and European policy. The preliminary reference procedure has been used in
several environmental cases, and the most common form of infringement procedure is
environmental cases. Proportionality is also important for balancing national and European
interests, because it is used to determine whether Member State environmental regulations are an
excessive barrier to trade. Like earlier developments in European Community law, the progress
of European environmental policy will be influenced and developed by the use of
proportionality, preliminary reference procedures and infringement procedures.
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Chapter 6 European Union Environmental Policy
The development of environmental policy illustrates the rising policy aims of the
European Union that go beyond the original aims of the Treaty of Rome. When France, West
Germany, Italy, Belgium, Luxemburg and the Netherlands signed the Treaty of Rome, they
agreed to economic cooperation. While the aspirations of this treaty’s founders might have
included a more ambitious vision for a European Community based on economic, political and
social cooperation, the political realities of post-World War II Europe limited cooperation to the
economic sphere. Since the signing of the Treaty of Rome in 1957, the European Community
progressed to acquire areas of competence that more closely resembled its more idealistic
founders’ vision for a highly integrated Europe. Today, the European Union has powers that
cover the twenty-seven Member States’ economies, fiscal and monetary policy, social policy and
environmental policy. This progression occurred as a result of the action of European
institutions, Member States and European citizens.
The progression of environmental policy in the European Union is an especially
interesting phenomenon, because in many situations environmental aims conflict with the
economic aspirations that the European Union is based on. Politicians at the European and
Member State levels are forced to strike a balance between European citizens’ demands for a
healthy community and the establishment of a common market. The development of a common
environmental policy resulted from the political, economic and geographic realities of integrating
the European Union. The European Union also faced challenges in developing environmental
policy, because there were no specific stipulations in the EU’s founding treaty on which to base
environmental aims. The progression of European environmental legislation follows a trajectory
that began with the conceptualizing of environmental policy in economic terms and ends with the
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establishment of a high standard of environmental conditions as a European Union objective.
The addition of environmental regulation as a EU objective presents new challenges for
European politicians and judges for determining the appropriate level of economic restrictions
and the appropriate level of national sovereignty. European environmental policy was not an
original component of the European Union, but it has become illustrative of the many benefits
and challenges faced by European society today as it attempts to define what their goals truly
are.

I. Motivations for the development of European environmental policy
Environmental policy presented a challenge to the European Union beginning in the
1960s and 1970s when Green party movements gained increasing support around the world.
While many EU supporters envisioned European Union coordination on a variety of policy
issues, the EU itself was founded on economic terms. Environmental protection thus forced
Europeans to further evaluate their commitment to the European Union and the aspirations for
their membership in the EU. The development of European environmental policy included
political, economic and geographic motivations. The realities of European economic cooperation
in large part necessitated environmental harmonization, further contributing to European
integration.
The development of European environmental policy was driven in large part by political
incentives. In the 1960s and 1970s, environmental issues were especially salient amongst
European citizens. In 1983, the German Green Party coalition became the first EU Green party to
win significant representation.139 Other Member States also experienced increasing Green party
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influence, and as a result Member State governments increasingly implemented their own
environmental policies to address the concerns of their constituents. In addition, the 1974
Eurobarometer survey of European public opinion cited “energy supplies and the protection of
nature” as two issues of increasing importance for the EU.140 As a result of the increasing
political importance of environmental policy at both the national and the European Union level,
the EU institutions needed to implement environmental legislation in order to remain relevant for
European citizens.141 By responding to an issue that was popular in Europe, the EU institutions
appeared responsive to European citizens, which gave the organization more credibility as a
democratic institution. The integration of European environmental policy also provided an
additional path for the overall integration of the European Union. EU institutions needed to
develop environmental regulations in order to harmonize European Union legislation and prevent
potentially discriminatory national-level policies. Further environmental integration also
facilitated EU institutions’ ability to participate in international environmental conferences and
make Europe-wide environmental international treaty obligations. By developing European
environmental policy, the European Union was able to support popular European sentiment,
further harmonize European legislation, and project the EU as an internationally relevant
institution.
The founding economic principles of the European Union also encouraged the
development of European environmental policy. Development of environmental policies at the
national level raised questions of infringement in issues of free trade and industry
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competitiveness.142 In the 1970s, this issue gained relevance as a result of Member State attempts
to regulate automobile emissions. Different Member States wanted to set different emissions
standards, which would affect the marketability of cars between states, or alternatively, it would
affect the competitiveness of car prices between states. As a result, EU institutions worked to
establish European Union standards throughout the 1970s and into the 1990s. In July 1987, the
Luxembourg Compromise set a ceiling for automobile emissions for three classes of vehicles to
be implemented by the Member States.143 The emissions ceiling allowed individual Member
States to impose stricter emissions standards at the national level, but they could not ban vehicles
that complied with the European regulations.
The development of a single market also resulted in the increased potential for
environmental damage. With the single market, there was increased opportunity for potential
toxins and pollutants to cross borders. As a result, the European Commission defined waste as a
commodity that was subject to EU regulation. In 1989 the Commission published ‘1992’ The
Environmental Dimension, which described the environmental impact of establishing a single
market.144 This report discussed potential issues such as increased air pollution from increased
inter-state trade, as well as issues of waste management and controls on dangerous substances.
The EU continued to express the economic relevance of environmental policy in a 2005
communication from the Commission that claimed that a study conducted by the EU showed that
the economic benefits of pursuing better environmental standards outweighed the costs
stemming from regulation.145 In 1986, the Single European Act also asserted the EU’s
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commitment to the environment in Title VII articles 130r-130t.146 These articles established
environmental protection as a EU goal, asserted that environmental regulations should be
implemented at the European level when that would be most effective, and that Member States
were allowed to establish more stringent environmental regulations provided that they complied
with the Member State’s other SEA treaty obligations. While the introduction of high EU
environmental standards as an objective in the Single European Act meant that environmental
regulation no longer needed to be grounded in economic terms, the centrality of economic goals
to the European Union continue to make the economic ramifications of environmental policy an
especially motivating one.
The geographic realities of the European Union are important to consider when studying
the development of EU environmental policy. The physical proximity of the Member States
necessitates cooperative measures on environmental policy. One example is the Rhine River,
which travels through France, Germany and the Netherlands.147 In this case the environmental
practices of France and Germany have a significant impact on the river’s condition in the
Netherlands. The winds in Europe also flow from west to east, so the air quality standards in
Western Europe have an impact on the quality of air in central and Eastern Europe. These
geographic realities are evident in the form of early European environmental policy. In 1979, the
Commission released the Directive on the conservation of Wild Birds in order to standardize bird
protection. Many of these birds migrate across state borders and as a result European Union
cooperation was necessary to preserve them. The EU’s Seveso Directive in 1982 also responded
to an environmental issue stemming from the European Union’s geography. This directive
regulated the planning and response to industrial accidents following an industrial accident in
146
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Italy that revealed that this type of issue did not respect Member State borders. While Member
States are often hesitant to concede greater power to EU institutions, the realities of the European
continent facilitate the development of European environmental policy.

II. Developments in European environmental policy
Since the Treaty of Rome in 1957 established the European Coal and Steel Community,
environmental policy has progressed from being excluded from the European Union treaties to
holding the status of a EU objective. This process developed through simultaneous developments
in EU treaties, Community Directives and the Community’s Environmental Action Programs. As
a result of these developments, European environmental policy is now a prominent consideration
in European politics.
In 1957, the Treaty of Rome contained no reference to environmental policy.
Nonetheless, the growth in political and economic incentives for European Union environmental
action instigated the EU to frame environmental regulations in economic terms using primarily
Articles 100 and 235 from the Treaty establishing the European Economic Community.148
Article 100 empowers the Council to issue Directives in order to facilitate free trade and the free
movement of goods. Article 235 gives the Council the power to create regulations in order to
achieve European Union objectives. These two articles thus provided the Council with a
foundation from which to promulgate early environmental legislation in areas like automobile
emissions standards, waste management and wildlife protection within the framework of free
trade and EU development.
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Article 2 of the Treaty establishing the European Economic Community was also used by
the Council of Ministers to create the First Environmental Action Program in 1973.149 This
article aimed to “promote a harmonious development of economic activities.” In the First
Community Environmental Action Program, the goal was to harmonize national environmental
policies at the EU level. In this plan the Council sought to develop regulation to prevent
pollution and implement a “polluter pays” policy. It also aimed to develop environmental
protection policies at the national and European Union levels. Finally, it stated that the European
Union should support international environmental initiatives. The EU continued to develop
environmental policy without explicit treaty support through the Second Community
Environmental Action Program in 1977 and the Third Community Environmental Action
Program in 1983. The Second Action Program stated that the EU needed more environmental
data in order to develop policy, and it expressed the need to study the European Union’s impact
on the environment. The Third Action Program reflected the economic issues of the time and
sought to preserve scarce resources and generate employment in environmentally sustainable
areas. These Environmental Action Programs helped lay a foundation for future European policy
developments.
Many European Union environmental policies also developed in the form of
Directives.150 Directives provide a framework for EU policy that becomes effective when they
are integrated into Member State law. Many early environmental directives involved issues that
resulted from the establishment of an economic community. In 1967, the Council Directive on
the approximation of laws, regulations and administrative positions relating to the classification,
packaging and labeling of dangerous substances partially dealt with issues of the movement of
149
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potentially dangerous substances within the EU.151 In 1975, the Council used its power to
regulate waste as a type of commodity with a directive that stated that Member States must take
the necessary measures to ensure the safe collection and disposal of waste oils, preferably by
recycling.152 In 1978, the Directive on the lead content of gasoline established minimum and
maximum levels of lead in gasoline in response to potential health concerns and challenges to
intra-Community trade.153 These early EU environmental policy measures helped establish EU
institutions as important actors in environmental regulation that would be developed in later
European Union treaties.
A critical step in the evolution of European Union environmental policy was the
introduction of environmental policy into EU law in Title VII of the Single European Act in
1986. Articles 130r thru 130t deal directly with environmental issues and create a foundation for
further EU institutions’ involvement in environmental policy.154 Article 130r establishes as EU
objectives “to preserve, protect and improve the quality of the environment; to contribute
towards protecting human health; to ensure a prudent and rational utilization of natural
resources.” This article also stated that environmental policies should be included in other areas
of European Union policy and adopted the polluter pays doctrine. Section 4 of Article 130r states
that the EU should pursue environmental policies in order to achieve objectives more effectively
at the European Union, as opposed to the Member State level. This statement gives the EU a
more specific role in developing environmental policy. Article 130t, however, permits Member
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States to enact more stringent regulations as long as they are compatible with the Treaty. This
article meant to prevent a minimum standard of environmental protection from characterizing
EU policy. Under Article 100a (4) though, the Member State must sufficiently prove that they
qualify for more stringent restrictions and that the restrictions are not discriminatory. The Single
European Act thus established an environmental role for the European Union, while also creating
potential legal disputes over Member States’ justifications for independent environmental
regulation.
Between the introduction of European Union environmental objectives in the Single
European Act and the Treaty of Lisbon, other EU treaties contributed to further environmental
developments. In 1992, the Treaty of Maastricht re-enforced the European Union’s commitment
to the environment.155 Article 130r of the treaty states that “environmental issues must be
integrated into the definition and implementation of the Community’s other policies,” and that
“Community policy on the environment shall aim at a high level of protection.” Maastricht thus
introduced environmental policy as a political goal and not just as a policy consideration.156 In
1997, the Treaty of Amsterdam further confirmed the importance of environmental policy for the
EU. Article 2 established sustainable development as a European Union objective. The
developments in European Union environmental law made through the treaties, environmental
directives and international treaty obligations resulted in environmental law becoming an
established component of EU policy.
The 2009 Treaty of Lisbon is the most recent iteration of the European Union treaties that
seeks to consolidate the earlier treaties. As a result, the Treaty of Lisbon’s impact on
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environmental policy is minimal, and is primarily limited to institutional changes.157 Some
changes to environmental issues are worth noting though. Under Article 3 TEU the EU will work
for the sustainable development of Europe, which makes the EU’s objectives for environmental
policy more crosscutting than previously.158 These policies may now involve economic and
technological developments. Articles 7-13 TFEU elevates several policy areas to the status of
integration principle, which was previously only accorded to the environment and as a result may
slightly diffuse pursuance of environmental goals. Article 11 TFEU though, includes three
environmental integration principles, which include promoting sustainable development, heeding
the welfare requirements of animals, and exploiting energy resources.159 Article 258 TFEU also
simplifies the infringement procedure, which could make enforcement of European
environmental law more effective.160 While the Treaty of Lisbon does not promote
environmental goals as much as some of the earlier EU treaties, Lisbon maintains the EU’s
commitment to the environment.

III. Challenges in EU environmental policy-making
The significant developments made in European environmental policy since 1957 have
overcome significant obstacles to European integration, while also creating new potential for
European Union conflict. Many of the challenges faced in European environmental integration
are fundamental to issues in the conceptualization of the European Union as an entity. Conflicts
over infringement of national sovereignty, difficulties in uniformly enforcing legislation and the
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use of environmental policy to disguise discriminatory acts are pervasive policy issues. It is
essential to understand these issues in order to better understand potential limitations on future
European Union environmental policies.
While the Member States agreed upon joining the European Union to lower trade barriers
and promote free trade within the Union, issues commonly arise when social and political
situations in Member States result in attempts at re-implementing trade restrictions. The ability
of Member States to set their own environmental policy in areas that have not been harmonized
at the EU level has sometimes resulted in debate over whether or not the regulation is a
discriminatory act or free trade restriction disguised as environmental policy. Articles 30, 34 and
36 of the EC Treaty prohibit “quantitative restrictions and measures having equivalent effect” on
EU trade.161 While exemptions include social, sanitary, economic and public order issues, they
do not include the environment as sufficient reason for restriction. The Cassis de Dijon case
strengthened this article by asserting that national regulations that result in the exclusion of
imported products, whether intentional or unintentional, qualify as a violation of Article 30. As a
result of concerns about the environment being used to justify trade restrictions, early
environmental policy adopted EU environmental harmonization of “lowest common
denominator” environmental policy.162 This type of policy was chosen to prevent environmental
standards from becoming a hindrance to trade. While the European Union has since asserted its
desire to pursue a high level of environmental protection, concerns about trade restrictions
remain an important consideration in judging environmental regulations.
Another challenge faced by the European Union in the area of environmental integration
involves the EU’s difficulty with uniformly enforcing environmental legislation. The
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Commission expressed one of the principle reasons for this challenge in a communication to the
Council in 2005 where it stated that not all regions of the EU are affected in the same way by
environmental issues like climate change.163 The different Member States are also not uniform in
their level of interest in environmental issues. States like Germany and the Netherlands are
traditionally more interested in environmental issues than states like Italy and Spain. As a result,
the compromises that are necessary to attain EU consensus when forming environmental policy
often limit environmental regulations’ effectiveness.164 The varying levels of Member States’
commitment to environmental issues also result in issues of noncompliance. In June 1990, in its
Declaration on the Environmental Imperative, the European Council acknowledged issues of
Member State noncompliance and stated that “Community environmental legislation will only be
effective if it is fully implemented and enforced by the member states.” In order to combat this
challenge, the EU adopted the establishment of a European Environmental Agency and the
Environmental Information Directive in 1990.165 The EEA is a monitoring body that gathers
information and provides objective information for the EU and the Member States on the state of
the environment. The directive was intended to promote the dissemination of environmental
information held by public authorities in order to facilitate the removal of policy disparities
between Member States. While the EEA and the Environmental Information Directive should
facilitate a more uniform EU environmental application, the European Union will most likely
continue to face differing levels of Member State commitment to environmental objectives.
Finally, conflicts over the separation between national environmental prerogatives and
European Union environmental objectives create potential conflict over Member State
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sovereignty. Despite joining the European Union, many Member States continue to place
significant value in their ability to control domestic affairs. While many environmental issues are
European issues, there are also environmental issues that have regional specificity. The citizens
of different Member States also value environmental protection differently, which results in
politicians facing varying levels of constituent pressure to achieve environmental goals. Member
States are especially sensitive regarding their control of the maintenance of law and order within
their borders. In 2003, a Framework Decision issued by the Commission required the protection
of environmental policy under criminal law at the Member State level.166 The Member States
challenged the 2003 Framework Decision in the European Court of Justice, which upheld the
Commission’s position. While the Framework Decision strengthened European environmental
regulation, it also revealed Member State sensitivity regarding potential infringements on their
sovereignty.

IV. Conclusion
The development of environmental policy is indicative of the potential non-economic
opportunities presented by the European Union. The political and economic realities of Europe
emphasize the importance of EU coordination in areas like the environment that are important to
European citizens and that are most effectively achieved at the European Union level. The
historical process of EU environmental policy development indicates that further developments
in this area will not be a smooth and steady process, but continued action by environmentally
conscious Member States, interest groups and private citizens can further this process as before.
The many challenges presented by achieving a high level of environmental standards in a
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European Union dedicated to achieving economic success presents fertile ground for the
European Court of Justice to assert its influence.
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Chapter 7 Influential ECJ Cases in the Development of European Environmental Policy
The European Court of Justice has played a key role in the development of European
environmental policy. Many of the decisions involved in the ECJ’s environmental rulings have
the power to influence the development of the body of European environmental law. These cases
present the ECJ with important questions that involve several issues: European Union versus
Member State rights; the development of a cohesive European Union body of law; and the
appropriate balance of economic and environmental interests. The Court’s rulings also provide a
more sophisticated understanding of how environmental policy affects relationships between
various European Union actors. The laws that the Court chooses to emphasize and the rulings
adopted by the ECJ that establish precedence for the EU are important to understanding how
environmental policy has developed and the types of issues that must be considered in forming
future policy.
The European Court of Justice rules on environmental cases as both preliminary
reference procedures and as infringement procedures. Both procedures provide important
contributions to European environmental case law, but a procedure’s form influences its effects.
Traditionally, the Court’s primary vehicle for landmark rulings is the preliminary reference
procedure or Article 267 EC Treaty. In analyzing this form of case, several questions should be
addressed. One question is to determine the litigants in the case, because Article 267 arises from
national level disputes that can involve a variety of actors. It is also important to identify the
origin of the case and then to establish the question being asked. Finally, it is important to
analyze whether the Court’s ruling expands the rights of a specific EU actor, such as citizens,
Member State governments or EU institutions. Analysis of environmental preliminary reference
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cases should be useful for finding instances of European Court environmental activism, because
historically the Court has used this procedure to deliver activist rulings.
While traditionally infringement procedures or Article 258 EC Treaty procedures are not
as prevalent as preliminary reference procedures, environmental cases are the most significant
form of infringement procedure. As of 2006, almost one-third of all infringement procedures
involved environmental issues.167 Article 258 procedures may be brought by the Commission
against a Member State, a Member State against the Commission or a Member State against
another Member State. The various forms of this procedure make it important to determine who
the plaintiff and defendant are in each case. An infringement procedure can be brought against a
Member State on the grounds of a Member State’s obligation to sincere cooperation, the
inadequate implementation of EU law, a breach of a Treaty obligation that interferes with the
EU’s external relations, or systemic and persistent Member State breaches of Treaty obligations.
Unlike in a preliminary reference procedure, the ECJ has the opportunity to review Member
State legislation in infringement procedures, so it is important to analyze if the Court exercised
this right and its finding. Another interesting difference between the preliminary reference
procedure and the infringement procedure is that if a Member State fails to comply with an
infringement procedure, then a pecuniary procedure can be initiated to impose a penalty on the
state. It is important to identify situations in which this has or has not happened in order to better
understand the power dynamics between the European Union institutions and the Member States.
Finally, it is important to ask in both forms of procedure whether or not the case contributed to
greater European cohesion or whether it had more divisive effects.
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I will apply these points of analysis to six European Court of Justice environmental cases
that I believe are representative of the case body and provide useful insights. The case dates
range from 1976 to 2005, and the cases include three preliminary reference procedures and three
infringement procedures. These cases also involve a variety of Member States in addition to the
Commission and the Council of the European Communities. I hope that in applying the above
questions to this varied selection of environmental cases, meaningful answers can be drawn
regarding the process of European environmental legal developments, and possibly shed light on
its future.

I. European Environmental Cases
Handelskwekerij G.J. Bier B.V. v. Mines de Potasses d’Alsace S.A.
Handelskwekerij G.J. Biers a preliminary reference procedure that originated in the Gerechtshof
or Appeal Court of the Hague in 1976.168 The Gerechtshof presented the European Court of
Justice with a question on the wording used in the 1968 Brussels Convention on Jurisdiction and
Enforcement of Judgments in Civil and Commercial Matters regarding Article 5(3) on the
meaning of “the place where the harmful event occurred.” The Hague court wanted to know if
this phrase referred to the location where the damage occurred or if it meant the place where the
event that resulted in the damage occurred.
This case arose from Handelskwekerij G.J. Bier B.V. and the Reinwater Foundation v.
Mines de Potasses d’Alsace, in which the plaintiffs accused Mines de Potasses d’Alsace of
polluting the Rhine River. Mines de Potasses was a mining company domiciled in Mulhouse,
France that was accused of dumping about 10,000 tons of chlorides into the Rhine River every
24 hours, resulting in higher salinity levels. Handelskwekerij G.J. Bier was a nursery in the
168

Case C-21/76 Handelskwekerij G.J. Bier B.V. v. Mines de Potasses d’Alsace S.A. [1976] ECR 1735.

77

Netherlands that was forced to undertake expensive measures to ensure the safe irrigation of its
flowerbeds as a result of the higher salinity levels allegedly caused by Mines de Potasses’
actions. The plaintiffs brought suit against Mines de Potasses in a Dutch court where Mines de
Potasses successfully argued that the court did not have jurisdiction, because the proper
jurisdiction should be based on the location where the act that gave rise to the damage was
perpetrated. Handelskwekerij G.J. Bier challenged this decision in the Gerechtshof, which then
requested clarification from the European Court of Justice.
The European Court of Justice case drew the attention of both the French and Dutch
governments, who submitted written observations on the case, as did the Commission of the
European Communities. Mines de Potasses and the French government argued that the
appropriate jurisdiction was where the alleged wrongful act occurred, because courts in that
location would be best equipped to evaluate the damaging act. Handelskwekerij G.J. Bier B.V.
and the Reinwater Foundation, the Commission and the Dutch government all supported the
argument that the most appropriate jurisdiction was where the damage occurred. In Advocate
General Capotorti’s delivered opinion, he also supported interpreting the phrase in Article 5(3) as
meaning the “place in which the damage for which compensation is claimed occurred.”169 In the
ECJ’s decision it ruled that “when the state where the wrongful event occurred and the state
where the damage occurred differ, the plaintiff can choose the court in which it wishes to bring
suit.” The Court thus expansively ruled that plaintiffs could choose the appropriate jurisdiction,
thus expanding the rights of potential victims in environmental cases.
The European Court’s ruling in this case can be considered as progressively supporting
environmental policy in several ways. The Handelskwekerij G.J. Bier case expands European
citizens’ rights because it effectively facilitates forum shopping by interest groups by allowing
169

Advocate General Capotorti, Case C-21/76, “Opinion of Mr. Advocate General Capotorti,” November 10, 1976.

78

them to take advantage of discrepancies in Member State laws.170 This case also expansively
interpreted the Convention by supporting supranational objectives and encouraging transnational
activity, which resulted in decreased Member State control over environmental policy. The
Court’s ruling in this case also supported the environment over business interests, because it
subjects businesses to greater liability. As a result of this ruling, a case involving multiple
plaintiffs from different Member States could bring suit separately against an entity whose
actions are believed to have resulted in damage. This threat is especially relevant in
environmental cases, where actions resulting in air or water pollution could have widespread
effects. Handelskwekerij G.J. Bier can thus be considered as demonstrating the European Court
of Justice’s support for environmental interests and supporting national environmental laws by
allowing plaintiffs to choose the Member State in which they would like to enforce their rights.

Procureur de la République v. Association de défense des brûleurs d’huiles usagées (ADBHU)
Procureur de la République v. Association de défense des brûleurs d’huiles usagées
(ADBHU) was also a preliminary reference case that was submitted to the European Court of
Justice by the Tribunal de Grande Instance or Regional Court of Créteil.171 The question in this
case involved the interpretation and the validity of Council Directive No 75/439/EEC of 16 June
1975 on the disposal of waste oils. The directive on the disposal of waste oils provides for the
secure collection and disposal of waste oils, preferably by recycling, and requires each Member
State to create the necessary administrative system to achieve this goal. France implemented the
directive with legislation requiring businesses that accumulate waste oils to dispose of them in an
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approved manner by using a permitted disposal entity, transporting the oil to an approved entity
or disposing of the material themselves in an approved manner. The legislation stated that waste
oil disposal should be achieved through recycling or regeneration. France also established a
zoning system to administer waste oil collection and the permitting process. The Tribunal de
Grande Instance of Créteil submitted two questions to the ECJ in this case. The first involved
Articles 5 and 6 of the directive, which allows Member States to establish zones for
administering the directive. This system could potentially violate the principles of freedom of
trade, free movement of goods and freedom of competition that were established in the Treaty of
Rome. The second question asked whether or not the directive on the disposal of waste oils
prohibits burning as a method of disposal.
In this case, the Procureur de la République Créteil brought suit against ADBHU because
it claimed that the organization’s aim to protect the interests of oil-burning entities violated the
French legislation that implemented the European Union waste oil directive. ADBHU challenged
whether or not the directive actually banned the burning of waste oils, which the French
government had included in the implementation of the directive. ADBHU also challenged the
validity of the directive as a potential barrier to the freedom of trade, the free movement of goods
and free competition.
The ADBHU case received written observations from multiple, interested European
Union actors. The Commission submitted its observation in which it argued that the directive
was valid, that the French zoning system was valid and that the prohibition of the combustion of
waste oils was justified. The Council also submitted an observation on the first question that
supported both the directive’s validity and the zoning system. The French government’s written
observation argued that the directive left establishing a solution for the disposal of waste oil open
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to the Member State, and Germany also supported the French prohibition on the burning of waste
oils. The Italian government submitted a written observation on both questions that supported the
validity of the zoning system and the prohibition on burning waste oils. Advocate General
Lenz’s opinion on the case also supported the validity of the directive and the legitimacy of the
French prohibition on the combustion of waste oils. In the European Court of Justice’s response
to the first question it claimed that the principle of free trade is subject to limitations to achieve
European Union objectives provided that the limitations are not disproportionate. The Court
continued to say that the waste oil directive states that the regulation of the disposal of waste oils
does not justify a barrier to trade, but that the system created in the French legislation is not
discriminatory and is therefore valid. In response to the second question, the Court ruled that the
prohibition of the combustion of waste oils is justified because the directive seeks to achieve
environmental protection and the burning of waste oils can have harmful effects on the
environment. In this case, the Court expansively ruled in a preliminary reference procedure that
environmental protection was a legitimate motivation for limiting free trade.
Similar to the Handelskwekerij G.J. Bier, the ADBHU ruling can be considered an
activist European Court of Justice ruling. In the ECJ’s ruling, it established environmental
protection as a European Union objective before the Single European Act included an
environmental provision in Title VII.172 In their support of the validity of the French prohibition
on the combustion of waste oils, the Member States, Advocate General and the Commission used
the potentially detrimental effects of the burning of waste oils on the environment to justify the
legislation. The ECJ also expanded European Union institutions’ rights in this case by expanding
its competence to include environmental protection by using vague wording in the disposal of
waste oils directive. The ADBHU ruling also favored environmental over economic interests,
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despite the fact that there was no explicit treaty basis upon which to base this preference.173 This
would indicate the European Court of Justice’s desire to establish a more expansive EU body of
law that covers subjects beyond economic integration. ADBHU demonstrates the ECJ’s support
of environmental protection and greater EU control in the area of environmental policy.

Commission v. Denmark (Danish Beer Cans)
In 1988, an infringement procedure was brought by the Commission of the European
Communities with the support of the United Kingdom of Great Britain and North Ireland against
the Kingdom of Denmark in Commission v. Denmark or Danish Beer Cans.174 The Commission
accused Denmark of failing to fulfill its Treaty obligations under Article 30 of the EC Treaty as a
result of its introduction of Order No 397, which required beer and soft drink containers to be
returnable.
Danish Order No 397 required producers to distribute soft drinks and beer in re-usable
containers that must be approved by the national Agency for the Protection of the Environment.
The goal of this order was to reduce littering by providing an incentive for people to properly
dispose of bottles and to encourage the recycling and re-use of bottles. Drink producers from
other Member States complained that this law was discriminatory. In 1984, the Danish
government responded with an amendment to the Order that allowed non-approved containers to
be sold provided that a deposit-and-return system was created and that the amount produced not
exceed 3,000 hectolitres. This system was implemented for foreign firms that were in the process
of testing their product on the Danish market. The Commission of the European Communities
argues in the case that the Danish regulation was disproportionate to environmental goals. The
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Commission based its argument on a 1985 ECJ case in which the Court ruled that environmental
regulation must not go beyond what is required to achieve environmental protection. Denmark
responded by arguing that the limits to free trade resulting from the Order were justified in order
to achieve Community environmental goals. Denmark based their response on the Court’s
decision in the ADBHU case and Title VII of the Single European Act.
In his opinion on Danish Beer Cans, Advocate General Sir Gordon Slynn argued in favor
of the Commission’s accusation that the Danish regulation was overly restrictive on free trade.175
The Advocate General claimed that in some situations it would be necessary to accept a lower
standard of environmental protection in order to create an appropriate balance between the free
movement of goods and environmental protection. The European Court of Justice ruled in this
case that the establishment of a deposit-and-return system was necessary to achieve the re-use of
containers and thus did not violate the principle of proportionality. The ECJ did find Denmark’s
system of limiting non-approved containers to 3,000 hectoliters to be disproportionate because of
the limits it placed on marketing imported bottles. The Court’s decision in Danish Beer Cans
demonstrates its continued commitment to the environment, but its willingness to overturn
overly restrictive policies.
In the Danish Beer Cans ruling, the European Court of Justice re-enforced its earlier
support of the importance of environmental protection and the right of Member States to
independently act to achieve this goal. To some extent, the Court supported EC rights in Danish
Beer Cans by expanding the mandatory requirements that the Court established in Cassis de
Dijon for exceptions to Article 30 of the EC Treaty.176 The ECJ analyzed the Danish Beer Cans
case in terms of the “effectiveness of fiscal supervision, the protection of public health, the
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fairness of commercial transactions and the protection of the consumer.” The expansion of
exceptions to upholding the principle of free trade in Article 30 demonstrates the ECJ’s shift
from actively eliminating barriers to free trade to achieve economic unity, to allowing the
establishment of trade barriers in order to achieve European Union objectives. To some extent,
this decision supports Member States’ right to independently enact legislation in order to protect
local environmental interests at the expense of greater European economic cohesion. The Court’s
decision that the limit on non-permitted bottles was discriminatory, however, emphasizes the
ECJ’s ability to review Member State legislation. Danish Beer Cans should thus be analyzed as
mostly favoring environmental over economic interests, despite the ECJ’s over-ruling of the
limit on non-permitted bottles.

Gourmetterie Van den Burg
Gourmetterie Van den Burg was a preliminary reference procedure that was brought
before the European Court of Justice in 1990 by the Hoge Raad der Nederlanden or Supreme
Court of the Netherlands.177 This case arose from criminal proceedings against Gourmettrie Van
den Burg for violating the Netherlands Vogelwet or Law on Birds. In this case, the Hoge Raad
submitted a question on the interpretation of Articles 30 and 36 of the EEC Treaty. The Hoge
Raad asked whether the Netherlands Vogelwet, which the Netherlands court found had an effect
equivalent to a quantitative restriction under Article 30, would qualify as a prohibition under
Article 36 on the grounds of the protection of the health and life of animals.
The Netherlands’ criminal procedure against Gourmetterie Van den Burg was initiated by
authorities that confiscated a dead grouse from Gourmettrie Van den Burg, which violated the
Netherlands Vogelwet. Gourmettrie Van den Burg appealed its conviction, claiming that the
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grouse was lawfully killed in the United Kingdom in accordance with Articles 6(2) and (3) of
Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds. In judging
Gourmettrie Van den Burg’s appeal, the Hoge Raad determined that the Netherlands law, which
banned the selling of the grouse, had an effect equivalent to a quantitative restriction, because the
law more strictly regulated the hunting of wild birds than the established European Union
standard. The Hoge Raad sought the ECJ’s opinion though, on whether or not the restriction on
the free movement of goods imposed by the Vogelwet was justified on the grounds of the
protection of the health and life of animals.
In Advocate General Van Gerven’s opinion on the case, he argued that the Dutch law was
disproportionate to the goal of protecting wild bird species.178 He argued that the protection of
the grouse made a relatively small contribution to the European Union, because the bird was not
endangered and was not protected under EU law. Van Gerven also argued that the Dutch
prohibition on the hunting of grouse was contrary to the principle of mutual confidence between
States, because the bird was not native to Dutch territory and the United Kingdom had not
deemed it necessary to prohibit hunting of the bird. In the European Court of Justice’s decision,
it ruled that the high level of protection already provided for the grouse by the combination of
Article 36 of the EC Treaty and the Directive on the conservation of wild birds meant that the
Dutch legislation was not justified. The Court claimed that if a European Union directive already
achieves a high standard of environmental protection through EU harmonization than a Member
State cannot impose stricter legislation. In this case, Directive 79/409 already exhaustively
legislated on the conservation of wild birds, and therefore further restriction by a Member State
was not justified. Furthermore, EU reports indicated that the red grouse was neither endangered
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nor migratory and thus does not require stricter protection, especially by a Member State where
the bird neither lives nor is hunted. This preliminary reference ruling suggests that the ECJ is not
willing to support environmental protection in a way that would be detrimental to achieving
European Union cohesion on the subject.
In Gourmettrie Van den Burg, the European Court of Justice was more critical of the
impact of Member State environmental legislation on intra-European trade, but the case was not
entirely an environmental defeat. In this case, the Court demonstrated that it was willing to
support stricter environmental regulation, but that it was also willing to overturn Member State
environmental legislation if it inappropriately infringes on free trade.179 The Court’s ruling in this
case established a EU body of law based on the minimum standard of environmental protection,
but it continues to enforce the importance of environmental regulation in the EU. Gourmettrie
Van den Burg does prioritize European Union interests over Member State rights, because it
overturned the Netherlands’ legislation. The Court asserted that in situations where exhaustive
EU environmental legislation already existed, the European Union’s legislation would be
sufficient. This case demonstrates that despite the Court’s enthusiastic support of environmental
protection, it still favors a cohesive European Union.

PresussenElektra
The European Court of Justice case PreussenElektra, was a preliminary reference
procedure referred to the Court by the Landgericht Kiel or the Regional Court in Kiel.180 The
case arose from the national case PreussenElektra AG v. Schleswag AG in the presence of
Windpark Reußenköge III GmbH and Land Schleswig-Holstein, in which both the plaintiff and
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the defendant questioned the validity of a German renewable energy law under European Union
law. The Landgericht Kiel presented two questions to the ECJ. The first question involved
whether or not the German law complied with EC state aide regulations. The second question
was whether or not the German law constituted a violation of Article 30 of the EC Treaty. In
order to closely analyze the environmental component of this case, I will focus my analysis on
the Landgericht’s second question and the Court’s treatment of Article 30 of the EC Treaty.
In 1991, the German government implemented the Gesetz über die Einspeisung von
Strom aus erneuerbaren Energien in das öffentliche Netz or Law on feeding electricity from
renewable energy sources into the public grid (aka. “Stromeinspeisungsgesetz). The
Stromeinspeisungsgesetz required public energy suppliers to acquire a certain amount of their
electricity from renewable sources and provided compensation for firms that were forced to pay
higher costs. The Landgericht found that the German government’s requirement that firms
purchase renewable energy could decrease energy demand from other Member States, thus
qualifying it as an obstacle to free trade in violation of Article 30 of the EC Treaty.
In Advocate General Jacob’s opinion on the case, he concluded that the
Stromeinspeisungsgesetz had an effect equivalent to a quantitative restriction on imports under
Article 30 of the EC Treaty and should be prohibited unless the measure could be justified on the
grounds of environmental protection.181 In his opinion, Advocate General Jacobs presented two
interesting issues arising from the implementation of environmental law in the EU. First, Jacobs
argued that the heightened emphasis placed on environmental protection by the Treaty of
Amsterdam requires the Court to consider not only the potential short-term effects of legislation
on the environment, but also a measure’s potential long-term effects. Jacobs also questions the
Court’s earlier opinion that Member State environmental regulations should not be
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discriminatory. In his opinion he states, “National measures for the protection of the environment
are inherently liable to differentiate on the basis of the nature and origin of the cause of harm,
and are therefore liable to be found discriminatory, precisely because they are based on such
accepted principles as that ‘environmental damage should as a priority be rectified at source’
(Article 130r(2) of the EC Treaty).” Jacobs thus requested the Court to clarify its position on this
matter.
In the European Court of Justice’s ruling, it decided that the Stromeinspeisungsgesetz
was not incompatible with EU law. The Court claimed that while the ECJ’s case law could
qualify the German law as a barrier to intra-European trade, the goal of the law was to seek
environmental protection by reducing greenhouse gas emissions and thus fulfilled a European
Union objective. The ECJ argued that the EU and Member States had shown their commitment
to protecting the environment through signing international treaties and Council resolutions. The
Court also pointed to Article 130r(2) of the EC Treaty, which states that environmental policies
should be integrated into other areas of European Union policy. Directive 96/92 also allows
Member States to prioritize production of energy from renewable resources and allows some
obstacles to electricity trade to exist. The European Court of Justice thus upheld Germany’s
environmental protection legislation, while ignoring the issue of the proportionality principle
raised by Advocate General Jacobs. In PreussenElektra, the ECJ once again used a preliminary
reference procedure to emphasize that environmental objectives could justify limits to European
economic integration.
The overall influence of PreussenElektra on the body of European environmental law is
mixed, because it both builds on earlier rulings that asserted the European Union’s commitment
to environmental protection, while failing to address the issue of proportionality that the Court
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had earlier deemed important to deciding environmental cases. In this case, the ECJ favored
environmental over economic interests by confirming that the goal of environmental protection
allowed for some limits on European trade to exist. PreussenElektra also supported a Member
State environmental regulation over the interest of intra-European trade in order to achieve the
EU’s established environmental objectives. The Court’s decision in PreussenElektra indicates
that the ECJ will eventually have to address the appropriate amount of intra-European trade
limits a Member State is allowed to impose before the measure conflicts with European Union
interests, and how to best define this balance.

Commission v. Austria
In 2005, the Commission of the European Communities with the support of the German
government, the Italian government, and the government of the Netherlands brought an
infringement procedure against Austria in the case, Commission v. Austria.182 In this case,
Austria was accused of failing to fulfill its Treaty obligations under Articles 28 and 30 of the EC
Treaty. In the procedure, the Commission claimed that a 2003 Austrian regulation that banned
lorries weighing more than 7.5 tons from using a section of the A12 motorway was a limit on the
free movement of goods.
The case, Commission v. Austria, involved Austria’s implementation of a limit on
motorway transportation in order to comply with Directive 96/62 on limiting pollutant levels and
Directive 1999/30 on limiting nitrogen dioxide levels. Austria transposed the directives by
amending the Law on Air Pollution. In 2002, Austria exceeded the level of pollution considered
acceptable under the law twice. In 2003, Austria implemented a regulation that prohibited lorries
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weighing more than 7.5 tons from using a section of the A12 motorway in order to prevent future
excessive levels of nitrogen dioxide.
The Commission, Germany, Italy, the Netherlands and Austria submitted written
observations on this case. The Commission claimed that the Austrian regulation obstructed the
free movement of goods provided for in Articles 28 and 30 of the EC Treaty, and that the
Austrian law was discriminatory. Germany, Italy and the Netherlands contested Austria’s
method for measuring pollutant levels and its identification of one type of heavy vehicle as the
main producer of nitrogen dioxide. Both the Commission and the Member States accused the
Austrian regulation of violating the proportionality rule. In Austria’s defending arguments, it
claimed that its regulation complied with EU law because it sought to implement a European
Union directive. Austria claimed that the regulation was not disproportionate, because it had
environmental studies that demonstrated the harmful effects of heavy lorries on air pollution, and
also because rail transportation existed as an alternative means of transportation. Finally, Austria
responded to the accusation that the measure was discriminatory by claiming that the act did not
discriminate against foreign entities, but that if it did it would be justified on the grounds of
protecting human health, ecosystems and vegetation. In Advocate General Geelhoed’s opinion
on the case, he argued that the Austrian measure was disproportionate to the goal of
environmental protection for three principle reasons.183 First, Geelhoed finds issue with the
extent to which the Austrian government considered measures less drastic in order to reduce air
pollution. Another problem with the Austrian regulation was that the government failed to
consult other potentially effected Member States and the Commission in its decision to enact this
regulation. Finally, Geelhoed argues that the Austrian government did not provide sufficient
warning to businesses that could potentially be affected by the measure in order to allow them to
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adapt to the new law. Similar to Advocate General Jacobs in PreussenElektra, Advocate General
Geelhoed requested that the ECJ address in its ruling the potential conflict between the principle
of proportionality and the achievement of environmental protection. In the European Court of
Justice’s ruling, it found that Austria had failed to fulfill its Treaty obligations under Articles 28
and 29 of the EC Treaty. The Court found that the contested regulation had an equivalent effect
to a quantitative restriction, making it incompatible with Articles 28 and 29 of the EC Treaty.
The Court upheld the legitimacy of Austria’s goal of protecting the environment and re-asserted
the need to integrate environmental objectives into European Union policies and activities. The
ECJ maintained, however, that Austrian officials did not sufficiently study or consider less
drastic, alternative measures for reducing pollution, and thus violated the proportionality
principle. Similar to earlier environmental infringement procedures, the ECJ maintained its
support for environmental objectives, but asserted its capacity to review national legislation for
excessive restrictions to European Union integration.
The conclusions that can be drawn from Commission v. Austria are largely mixed. The
ECJ’s ruling supported the EU’s power by ruling that an Austrian environmental regulation was
excessively restrictive on intra-European movement. The Court asserted in its ruling though, that
environmental policy is important and should be considered in developing EU policies, provided
that they are not overly restrictive on free movement. Once again, the European Court failed to
address the issue of the sometimes inherent discrimination in environmental legislation.184 The
European Court’s claim that Austria did not give businesses sufficient time to adjust their
business practices suggests that environmental policy should not be recklessly developed in a
way that would negatively effect free movement. Commission v. Austria should be considered as
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strengthening European cohesion, while maintaining environmental protection as a legitimate
objective.

Commission v. Greece
The case Commission v. Greece will be studied in two parts, because this case involves
both an infringement procedure and a pecuniary penalty procedure. In 1992, the European Court
of Justice ruled on an infringement procedure brought before it by the Commission of the
European Communities against the Hellenic Republic for the failure to fulfill its obligations
under the EEC Treaty.185 The case involved Articles 4 and 6 of Council Directive 75/442/EEC of
15 July 1975 on taking the necessary measures to ensure that solid waste, and toxic and
dangerous waste are disposed of without endangering human health and without harming the
environment. The case also involved Article 5 and 12 of Council Directive 78/319/EEC of 20
March 1978 on toxic and dangerous waste. Article 4 of the waste directive and Article 5 of the
toxic and dangerous waste directive require Member States to enact the necessary policies and
regulations to ensure that waste is disposed of in a way that doesn’t threaten human health or the
environment. Article 6 of the waste directive and Article 12 of the toxic and dangerous waste
directive require Member States to designate an authority to plan for the proper disposal of
waste. Greece was required to comply with these directives upon its accession to the European
Union in 1981.
In the infringement procedure, the Commission argued that the Greek government had
taken no steps to ensure the proper waste removal in the Chania area and that it had failed to
adopt any plans to remedy the improper waste disposal. The Commission also accused the Greek
government of failing in these two areas in terms of the toxic and dangerous waste directive. The
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Greek government responded that they conducted several studies between 1989 and 1991 to plan
how to achieve compliance with these directives. The Greek government claimed, however, that
local opposition to proposed remedying plans had made their implementation impossible.
Advocate General Jacobs stated in his opinion on the case that the Greek government had failed
to employ every possible method to comply with the directives, and therefore had failed to fulfill
its Treaty obligations.186 The European Court of Justice agreed with Advocate General Jacobs
and ruled that Greece’s arguments were not valid. The Court ruled that pursuant to Article 145 of
the Act of Accession, it was the Greek government’s duty to comply with these directives before
its accession on January 1, 1981. The ECJ also stated that a Member State’s plea that a measure
is unpopular locally is not a legitimate excuse for failing to comply. In Commission v. Greece,
the ECJ upheld the EU’s authority to regulate environmental protection.
In 2000, the European Court of Justice once again ruled on a case involving the
Commission and the Greek government. In this case, the Commission with the support of the
United Kingdom of Britain and Northern Ireland accused Greece of failing to fulfill its
obligations under Article 171 of the EC Treaty by failing to comply with the ECJ’s ruling in
Case C-45/91 Commission v. Greece and for its continued failure to comply with the toxic and
dangerous waste directive.187 In this procedure, the Commission requested that the European
Court of Justice declare that Greece failed to fulfill its obligations under Article 171 of the EC
Treaty and that Greece be penalized at the rate of €24,600 for each day that the government
delayed implementing the earlier Court decision.
Commission v. Greece was the first European Court of Justice case where the Court was
asked to impose a penalty payment on a Member State using a new provision established in the
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Treaty of Amsterdam in 1999.188 In this case, Greece claimed that the Commission’s case was
inadmissible because it sought to impose penalties retroactively. The Court disagreed with the
Greek government and deemed the case admissible. In Advocate General Ruiz-Jarabo Colomer’s
opinion on the case, he supported the Commission’s case for imposing a penalty payment on
Greece for its failure to comply with the earlier Court ruling. The European Court of Justice
ruled that Greece failed to comply with the earlier ruling by not fulfilling its obligations under
Article 4 of the waste directive or Articles 6 and 12 of the toxic and dangerous waste directive,
thus failing to fulfill its obligations under Article 171 of the EC Treaty. The Court also deemed
that a penalty payment was appropriate, because Greece’s infraction was serious. The infraction
was considered dangerous because it went against the European Union objective of
environmental protection and thus endangered human and environmental health. The duration of
Greece’s failure to comply was also deemed “considerable.” The ECJ thus imposed a €20,000
penalty on the Hellenic Republic for everyday from the time of the Case C-45/91 judgment to the
time compliance was achieved.
The case, Commission v. Greece, demonstrates the European Union and the European
Court’s commitment to environmental protection. It is interesting to note that the first use of the
penalty procedure involved the enforcement of an environmental directive. This case enforces
the European Union’s right to establish non-economic goals and enforce a European
environmental body of law.

II. Conclusion
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The European Court of Justice environmental cases in this analysis reveal the multiple
considerations involved in developing a European environmental body of law without sacrificing
the European integration project. A global consideration of these cases though, reveals that the
ECJ consistently rules in a manner favoring European environmental protection. In
Handelskwekerij GJ Bier and ADBHU, the Court delivered activist rulings in favor of European
Union environmental protection. In Danish Beer Cans and PreussenElektra, the ECJ
demonstrated its willingness to support environmental regulations implemented at the Member
State level in order to achieve the EU’s environmental objective. While the Court overturned the
Member States’ environmental regulations in Gourmettrie Van den Burg and Commission v.
Austria, the ECJ continued to emphasize the importance of environmental protection in its
ruling. Finally, the Court’s willingness to impose a penalty payment in Commission v. Greece
demonstrates the high level of the ECJ’s commitment to supporting European Union
environmental regulation. While many of the details of the development of European
environmental regulation are still unclear, the European Court of Justice’s support of
environmental protection is consistent.
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Chapter 8 ECJ Environmental Cases and the Horizontal-Vertical Shift
The environmental case law of the European Union provides many interesting points of
analysis because it has a very different foundation from the more prevalent economic body of
law. In its environmental case rulings, the European Court of Justice has shown that it is willing
to depart from its emphasis on European economic integration through the elimination of any
potential trade or free movement barriers. This is an interesting position for the European Court
to take, considering that the European Union was founded on economic aspirations and did not
include any treaty provisions on the environment until 1986. While the Court has maintained the
importance of environmental protection throughout its rulings, there are inconsistencies
regarding the clarity of the Court’s position and the extent to which it is willing to allow
economic limitations. These inconsistencies could be a result of the initial absence of
environmental objectives in the Treaty of Rome.
The European Union’s commitment to the environment has strengthened since 1957 and
the European Court’s rulings reflect this ideological shift. Europeans appear increasingly
motivated to achieve a healthy environment, and they are willing to consider economic
constraints to achieve this. It is important to analyze how the European Court of Justice has
adopted its rulings to reflect this development. The Court’s application of the discriminatory test
is one area that requires further clarification. The discriminatory test is applied to determine if
the actions of non-citizens of a Member State are affected differently than those of citizens. This
test was traditionally an important component for determining whether or not an environmental
measure violated the principle of proportionality or not. The principle of proportionality is
another ECJ test for environmental decisions that is important to analyze, because it often
reflects how the Court views the balance of environmental and economic issues in a case. It is
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also important to consider if the ECJ’s ruling on a case is more favorable to economic
considerations or environmental ones. Another element to consider in analyzing European
environmental case rulings is how the Court treats supranational versus Member State rights.
Finally, it is important to analyze how the ECJ’s rulings function in the body of European
environmental case law. The examination of European environmental cases at these four levels
should contribute to achieving a better understanding of the ECJ’s commitment to the
environment as a European Union objective, as well as achieving a better understanding of the
power dynamic between EU institutions and Member State institutions.

I. Discriminatory measures
Determining whether or not a Member State act is discriminatory is essential to the
process of European integration. Since the beginning of the European Union, when Member
States committed to eliminating barriers to trade, there have been multiple periods and a variety
of situations where a Member State would be incentivized to implement a measure that treats
their own citizens more favorably than citizens of other Member States. As a result, the
European Court of Justice maintains the EU’s integrity by identifying situations that arise in
cases before it that could be discriminatory and should be overturned or adjusted. The issue of
discriminatory measures in the case of environmental legislation, however, is different. The
European Union committed to protecting the environment in the Single European Act, and has
since been a signatory to numerous European and international treaties, which further signals its
commitment to improving environmental health. Unlike economic integration though, achieving
environmental protection often involves acts implemented at a regional level to address local
environmental issues. The European Court of Justice’s treatment of this potential conflict has
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thus far been inconsistent. In 2001 and 2005, the advocates general in environmental cases that
came before the ECJ requested that the judges clarify their position on the application of the
discriminatory test in environmental cases.189 While the Court failed to comment on this issue in
2001 and 2005, analysis of the cases ADBHU, Danish Beer Cans, PresussenElektra and
Commission v. Austria can provide a better understanding of the use of the discriminatory test in
European environmental law.
The European Court of Justice addressed the issue of a regulation being discriminatory
in the 1985 case, ADBHU. In this case, the French government had created a zoning and
permitting system to administer the disposal of waste in compliance with Council Directive No
75/439/EEC of 16 June 1975 on the disposal of waste oils. In the 1983 Inter-huiles case, the
Court had already ruled that the same French zoning system behaved as a barrier to exports.190 In
the 1985 case, however, the European Court ruled that the zoning and permitting systems were
not discriminatory provided that they did not go beyond the requirements for achieving
environmental protection. ADBHU established the Court’s position that a certain level of
economic discrimination would be tolerated, so long as it did not go beyond what was necessary
to achieve the desired environmental results.
The European Court of Justice also applied the discriminatory measure test in the Danish
Beer Cans case in 1988. In this case, the Court examined the 1984 amendment to a Dutch
regulation that limited the marketing of non-permitted beer and soft-drink containers to 3000
hectolitres.191 The goal of this regulation was to reduce littering, but it allowed foreign firms to
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continue to market their goods in Denmark without complying with the regulation that required
bottles to be recyclable. The ECJ ruled that the Danish limit of 3000 hectolitres was unnecessary
to achieve their goal of reducing littering, and thus found it to unnecessarily discriminate against
foreign firms. This ruling showed that the European Court of Justice was willing to critically
examine the necessity of Member State environmental regulations to ensure that they do not
excessively hinder trade.
The case PreussenElektra in 2001 presents an interesting scenario in that the German
energy law made certain requirements of energy suppliers that could be considered
discriminatory against foreign firms, but that the ECJ failed to address this issue in its ruling.
Advocate General Jacobs stated in his opinion that the part of the energy law that required
energy suppliers to purchase energy from renewable sources in their area could be considered
discriminatory against foreign renewable energy producers.192 In the European Court of Justice
ruling, however, the judges did not address the issue of whether or not the law was
discriminatory. The German government argued in this case that the transportation of energy
from more distant sources would contribute to the gas emissions that the measure sought to
reduce, thus legitimizing the regulation on the grounds that the discriminatory measure was
inherent to the goal of achieving a better environment. In the Court’s ruling, it emphasized that
these environmental considerations justified the potential constraints on free trade. The ECJ’s
failure to elucidate its position on allowing discriminatory measures that contribute to achieving
environmental aims results in the environmental case law being noticeably vague.
In 2005 in Commission v. Austria, the European Court of Justice missed another
opportunity to clarify the role of an environmental regulation having the effect of a
discriminatory measure. In this case, the contested Austrian law closed a section of its highway
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to heavy lorries in order to reduce air pollution, but it excluded heavy lorries originating in
certain cities along the highway from the prohibition. Advocate General Geelhoed claimed in his
opinion that he believed the regulation was discriminatory, but that it made sense in the context
of reducing air pollution.193 Advocate General Geelhoed once again made a request to the ECJ
that it clarify its position on allowing discriminatory environmental measures if the
discrimination is inherent to achieving the environmental aim. Once again, the ECJ ignored this
request and ruled that the Austrian law was disproportionate, because of the manner in which the
regulation was implemented.
The European Court of Justice’s inconsistent testing of environmental cases on whether
or not they behave as a discriminatory measure is indicative of the Court’s difficult task of
balancing the European Union’s newer environmental objective with economic integration.
When the ECJ first ruled in ADBHU that for an environmental regulation to not be
disproportionate it must not be discriminatory, it was promoting the environment as a European
Union objective before it was officially a tenet of EU treaty law. In order to successfully pursue
this judicially active goal, the Court needed to base its rulings in terms of economic
considerations. In Danish Beer Cans, the ECJ demonstrated that it would critically analyze
Member State regulations that used environmental objectives to justify discriminatory measures.
PresussenElektra and Commission v. Austria though, indicate that the ECJ remains uncertain
concerning the appropriate balance between environmental aims and the economy. By failing to
acknowledge the potentially inherent discriminatory measures in some environmental protection
measures, the Court refuses to acknowledge that one might have to come at the expense of the
other.
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II. Principle of Proportionality
The proportionality principle is often the key test applied by the European Court of
Justice in environmental cases. The judges use proportionality to justify environmental
regulations that could serve as a barrier to free trade or to free movement, by claiming that the
regulation is proportionate because it supports the European Union’s commitment to achieving a
healthy environment. While the European Court has been a persistent supporter of environmental
matters, it has not allowed environmental law to develop without consideration of the economic
interests of the EU. As a result of the inconsistency of its use of discriminatory measures as a key
determinant of whether or not an environmental case is proportionate, the European Court’s ideal
balance of environmental and economic matters remains unclear.
The European Court of Justice expressed its belief that environmental regulation was an
important component of the European Union’s goals in ADBHU. In its ruling for this case the
Court stated, “it should be observed that the principle of freedom of trade is not to be viewed in
absolute terms but is subject to certain limits justified by the objectives of general interest
pursued by the European Union provided that the rights in question are not substantively
impaired.”194 In this statement, the Court departs from its earlier agenda of eliminating barriers to
economic integration by alluding to non-economic European interests. The ECJ continues in its
ruling to state that proportionality and whether or not a measure is discriminatory are the key
determinants for allowing restrictions to free trade. In ADBHU, the European Court upheld the
French prohibition of the combustion of waste oils and its implementation of a zoning system for
administering controls on the disposal of waste oils, because these measures were necessary to
protect the environment.
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In Danish Beer Cans, the European Court of Justice also based its decision on the
proportionality principle. In the Court’s ruling on this case, it referred back to the identification
of the environment as a European Union objective in both its ADBHU ruling and in the Single
European Act. The European judges claimed that the aim of the Danish regulation was to protect
the environment by limiting littering, and as a result the Danish regulation was proportional.
Using the discriminatory measure test though, the Court ruled that the component of the
regulation that limited the marketing of non-permitted bottles to 3000 hectolitres was not
proportionate. This case demonstrated the ECJ’s willingness to scrutinize environmental
legislation to prevent it from overly limiting economic relationships between Member States.
The European Court of Justice emphasized its willingness to overturn overly restrictive
environmental regulations in the case Gourmettrie Van den Burg. In Gourmettrie Van den Burg,
the Commission challenged the Dutch prosecution of a merchant for selling a grouse that was
legally killed in Great Britain, but that was protected under Dutch law. In the ECJ’s decision, it
asserted that EU environmental reports demonstrated that the grouse was not sufficiently
threatened to justify the Netherlands to accord it greater protection than the protection provided
for it in the United Kingdom.195 The Court overturned the Dutch law and claimed that the
regulation was disproportionate to its aim of wildlife protection.
In PreussenElektra, the European Court of Justice ultimately ruled on the German energy
law’s compliance with Article 30 of the EC Treaty on the grounds that the limitations imposed
by the law were proportionate to its aim of protecting the environment. The ECJ noted that the
German regulation that required that a certain amount of electricity be provided from renewable
sources aligned with the European Union’s aim of reducing greenhouse gas emissions.196 The
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Court also referred to Article 130r(2) of the Treaty of Amsterdam, which states that
environmental policies should be integrated into other European Union policy areas. The judges
ignored addressing the issue of whether or not the law was discriminatory, which it most likely
would have been found to be. As a result, the ECJ upheld that the aim of the German energy law
was to protect the environment and that the limits created by this law were proportionate to its
goals.
In Commission v. Austria, the European Court of Justice once again demonstrated that it
would not uphold environmental laws that created too high of a barrier to European economic
integration. In this case the judges ruled that the Austrian government did not sufficiently
investigate less severe measures for reducing nitrogen dioxide emissions, failed to provide
sufficient alternative means of transportation and did not allow sufficient time for firms to
prepare for the new regulation. The ECJ ignored the potentially discriminatory nature of the
measure, and claimed that the law was disproportionate to its aim of protecting the environment
by lowering levels of harmful emissions. This ruling enforced that Member State governments
were justified in pursuing environmental goals, but they must do so in a manner considerate of
European Union economic interests.
The European Court of Justice’s application of the proportionality principle indicates that
it is an essential tool for balancing European Union economic and environmental interests, but its
inconsistent incorporation of the discriminatory measure test requires further clarification for the
principle’s future usefulness. The proportionality principle was useful when the ECJ first
established environmental protection as a EU interest in ADBHU, but now that the environmental
objective is officially incorporated in EU treaty law it must be applied consistently. The ECJ’s
rulings in PresussenElektra and Commission v. Austria could indicate that it no longer bases its
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consideration of whether or not an environmental law is proportionate by analyzing if it is
discriminatory. It is likely that if the Court had addressed the issue of discrimination in both of
these cases than the German and Austrian laws would have been found to be discriminatory. In
the ECJ’s rulings though, the German law was ruled proportionate while the Austrian law was
not. This change could reflect a change in strategy by the Court in order to address the
emergence of the environment as an independent European Union objective.

III. Economic community vs. European environmental health
The balance between the European Union’s economic and environmental interests is
important for determining the future of the EU beyond a solely economic union. The European
Union has demonstrated its support for the environment through the integration of environmental
objectives and policy provisions in the EU’s governing treaties, regulations and directives. The
European Court of Justice has played an essential role in shaping and balancing economic and
environmental goals as analysis of the case law demonstrates.
The European Court of Justice first ruled in favor of the environment over European
Union economic interests when the EU was still entrenched in the process of eliminating barriers
between Member States. In 1976, the ECJ ruled in Handelskwekerij GJ Bier v. Mines de potasses
d’Alsace that in cases where a damage-causing act occurred in one Member State and the effects
of the act occurred in another Member State, the defendant could choose the appropriate
jurisdiction to try the case.197 This ruling favored the European Union’s environmental interests,
because it effectively facilitated forum shopping for interest groups.198 Handelskwekerij GJ Bier
is of special interest to environmental interest groups, because often in cases of air and water
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pollution the effects of a damaging act in one state could have damaging effects in numerous
Member States. This creates the potential for environmental interest groups to have a wider
choice of jurisdictions with varying levels of environmental legislation to bring cases against
environmentally damaging acts. This ruling also exposes European businesses to a wider range
of Member State regulations involving environmental protection. Handelskwekerij GJ Bier
demonstrated the ECJ’s support for the environment during a period of important European
economic integration.
The European Court of Justice re-enforced its support of the environment in 1985 in
ADBHU. When the Court ruled in favor of France’s implementation of an environmental
directive it stated, “The directive must be seen in the perspective of environmental protection,
which is one of the Community’s essential objectives.” In this statement, the European judges
asserted their belief that the environment was a European Union aim before Title VII of the
Single European Act supported this concept. The ECJ’s ruling demonstrated that it was willing
to accept environmental objectives as a legitimate argument for Member State limits on
economic integration.199 ADBHU thus marked a departure from earlier ECJ rulings that
prioritized economic integration.
The ECJ has continued to demonstrate its support for European environmental objectives
in both preliminary reference and infringement procedure cases. In the Article 267 case
PreussenElektra, the European judges ruled that the environmental aims of a German energy law
that created barriers to intra-European trade was justified, because of the European Union’s
environmental interests demonstrated in Community treaties. The Court cites the EC’s
environmental obligations under the United Nations Framework Convention on Climate Change,
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the 1997 Kyoto Protocol and Article 130r(2) of the Treaty of Amsterdam in its decision. The
ECJ also supported environmental objectives in the Article 258 case Danish Beer Cans. Once
again the Court ruled that despite limits to European free trade, the Danish legislation was
justified on grounds of protecting the European Union’s environmental aims described in
ADBHU and the Single European Act.200 These cases demonstrate that the ECJ is committed to
the protection of the environment both in cases initiated by the Member States and by the
Commission.
While it is important to emphasize the ECJ’s support of European environmental
objectives, it is also important to note cases where the Court sought to rein in overly zealous
Member State environmental regulations. In Gourmettrie Van den Burg, the Court ruled that
Dutch protection of a non-endangered bird that did not live on its territory was an excessive
barrier to trade. The Court also overturned Member State environmental regulation in favor of
the European Union’s economic interests in Commission v. Austria. In this case, the judges ruled
that the limits to free movement created by its transportation regulation were not sufficiently
justified by the environmental aims of the measure.201 The ECJ overturned Member State
regulations aimed at protecting the environment in both cases, but in both rulings the Court’s
language continued to assert the importance of environmental protection. The nature of the ECJ’s
rulings in these cases indicates that the Court actively pursues achieving the appropriate balance
between European Union economic and environmental interests.
In the ECJ’s ruling in the 2000 pecuniary penalty case Commission v. Greece, the Court
supported environmental protection by ruling that it should be strictly enforced by the Member
States in compliance with EU regulations. In this case, the ECJ imposed a fine on the Greek
200
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government for failing to implement a European Union directive and for its failure to comply
with an earlier Court ruling that required the state to comply with the directive. In the ruling the
Court stated, “The failure to comply with the obligation resulting from Article 4 of Directive
75/442 could, by the very nature of that obligation, endanger human health directly and harm the
environment and must, in light of the other obligations, be regarded as particularly serious.”202 In
this ruling, the Court demonstrates the degree to which it believes that environmental protection
is an important European Union aim. In Commission v. Greece, the ECJ used economic
sanctions to impose environmental objectives on a Member State.
The analysis of these environmental cases indicates that the European Court of Justice is
willing to support environmental regulations, despite potential limits on economic integration.
This support is not unequivocal though, which the Court asserted in both Gourmettrie Van den
Burg and Commission v. Austria. The ECJ has thus played an important role in not only helping
to establish environmental protection as a European Union objective, but also to uphold and
support the implementation of environmental regulations.

IV. EU vs. Member State power
The European Court of Justice has demonstrated through its rulings in environmental
cases that it is willing to support environmental interests over the interests of economic
integration, but this raises questions regarding the Court’s support of national versus supranational interests. This issue is important to consider, because environmental protection was
established as a European Union objective in the Single European Act and enforced in
subsequent treaties, but environmental regulations are often implemented at the national level in
order to address local situations in order to be effective. In considering the European
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environmental case law, it is important to address whether the objectives or powers of one set of
actors are given priority over others.
In several European Court of Justice environmental cases, the Court justifies regulations
on environmental protection because of the environment’s status as a European Union objective.
The ECJ has supported the EU’s power to regulate environmental protection in its case law. In
ADBHU, the Court expansively interpreted the European Union’s power to regulate
environmental issues by supporting the Commission’s ability to regulate the disposal of waste
oils to protect the environment through the waste oils directive. The Court further emphasized
the EU’s ability to mandate environmental protection from Member States in Commission v.
Greece, where the Court ruled that Member States were obliged to comply with EU
environmental objectives. The ECJ’s ruling in Handelskwekerij GJ Bier v. Mines de potasses
d’Alsace encouraged greater transnational activity by establishing grounds for shifting
prosecution of environmental infringements.203 The European Court of Justice has also supported
EU institutions’ power to set the pace and the degree of environmental protection necessary
amongst Member States. In Gourmettrie Van den Burg, the Court ruled that the Dutch regulation
on bird protection was unnecessary, because the health of endangered birds was already
sufficiently addressed in Community Directive 79/409 on the conservation of wild birds. As a
result of this ruling, the Court determined that in instances where sufficient EU harmonization
already exists, further Member State regulation is unnecessary. Finally, in Commission v.
Austria, the ECJ overturned the Austrian environmental regulation as disproportionate partly on
the grounds that the Austrian government had not consulted the Commission and other Member
States on the implementation of this regulation. The European Court’s rulings in these cases
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indicate that the Court finds it necessary to assert the European Union’s capacity to establish
environmental protection as a EU objective and to play an active role in its implementation.
The nature of environmental regulation in a supra-national context poses several
challenges to the European Court of Justice in terms of balancing EU and Member State powers.
This balance is further complicated by the fact that Member States are often allowed by
provisions in European Union environmental law to impose stricter environmental measures in
instances where they believe that EU regulations are insufficient, provided that they can justify
the stricter regulation. In the infringement procedure case Danish Beer Cans, the European Court
of Justice allowed the Danish bottle law that aimed to reduce littering, despite the Commission’s
complaint that the regulation served as a barrier to free trade. In the case PreussenElektra, the
European Court of Justice upheld Germany’s right to implement energy regulations in order to
achieve the European Union goal of reducing greenhouse gas emissions. In this case, the German
regulation could potentially serve as a barrier to free trade, but because it sought to strictly
enforce the EU’s environmental aim it was upheld. The European Court of Justice’s decisions in
these cases would suggest that the Court is willing to allow a degree of Member State freedom to
develop independent environmental regulations in order to achieve the European Union’s
objective.
The European environmental case law could indicate the development of a relationship
that is not strictly hierarchical in terms of developing environmental regulations. In
“Representing diffuse interests in EC policy-making,” Pollack demonstrates that a partnership
exists between the Member States and the EU in developing a high standard of environmental
regulation in an economic community.204 Pollack suggests that the Commission uses Member
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States with stricter environmental regulations to elicit demands for environmental judicial cases,
which the Commission then uses to establish a standard of environmental protection. “Once
adopted and interpreted by the ECJ, moreover, these policies have been effectively ‘locked-in’ as
part of the acquis communautaire, giving Community policies a greater degree of stability than
many national policies, which are not protected by such high barriers to rollback.”205 Pollack’s
observations appear to align with analysis of the European Court of Justice’s environmental
rulings conducted in this analysis. Member States with high levels of environmental regulation
and the Commission use the European Court of Justice to raise European Union environmental
issues and incorporate them into the European body of law. These actors can generally rely on
the Court’s support for developing environmental protection measure, as demonstrate by its
commitment to environmental aims that it has demonstrated since 1976.

V. ECJ environmental rulings in the context of European case law
As the European Court of Justice and the other European Union institutions work to
develop European environmental legislation, it is important to look at how the Court’s rulings on
environmental cases fit with the EU body of law. In order for the ECJ’s rulings to effectively
support efforts at developing an environmental body of law, it must maintain a level of
consistency. This is a challenge for the Court, because much of the EU’s earlier cases are
founded primarily on the European Union’s economic interests. As the environmental cases
analyzed in this study indicate though, support for environmental regulations can conflict with
economic integration. The ECJ’s treatment of environmental cases thus plays an important role
in determining the future of European environmental regulation through the foundations of its
rulings.
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An important case in the European Union case law is Cassis de Dijon, which established
the mutual recognition of goods between Member States. This case has played an important role
in ECJ environmental case rulings. In Cassis de Dijon, the Court established certain exceptions
to the mutual recognition of goods, but this list did not include environmental considerations. In
Danish Beer Cans, the Court expanded the mandatory requirements to include the “effectiveness
of fiscal supervision, the protection of public health, the fairness of commercial transactions and
the protection of the consumer.”206 The ECJ used the legitimacy of Cassis de Dijon as a
foundation for justifying economic constraints based on environmental considerations. The
European Court of Justice also used the principles established in Cassis de Dijon in the case
Gourmettrie Van den Burg. In Gourmettrie Van den Burg, the ECJ ruled that the Dutch law was
disproportionate, because it accorded more protection to a wild bird than the Member State in
which the bird was domiciled, thus violating the principle of mutual confidence. In this case, the
ECJ used Cassis de Dijon to harmonize European Union environmental regulation. The
European Court of Justice’s use of Cassis de Dijon in environmental case rulings demonstrates
that the Court can develop a consistent environmental case law in the context of earlier trade case
rulings.
The development of a European environmental case law has not been an entirely
cohesive process though. In the 1983 case Inter-huiles, the ECJ overturned a French zoning
system for the administration of oil on the grounds that the system was discriminatory. In 1985,
however, the Court ruled in ADBHU that the same French zoning system was not discriminatory
provided that it did not use excessively strict rules for providing permits for the disposal of waste
oils. These conflicting rulings indicate a shift in the ECJ’s willingness to accept economic
constraints in order to achieve environmental protection. The Court justified a trade barrier
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created by a Danish environmental regulation in Danish Beer Cans, by referencing the Court’s
earlier decision in ADBHU and the treaty support provided by the Single European Act. The
ECJ’s treatment of the balance between economic and environmental interests remains
inconsistent in the European case law. In Commission v. Austria and PreussenElektra, the Court
ignored the issue of whether the environmental regulations in question were discriminatory. In
ADBHU, the ECJ had established that in order for an environmental regulation to be
proportional, it must not be discriminatory. The European Court’s treatment of the balance
between economic and environmental interests remains inconsistent in the EU body of law, as
demonstrated by the ECJ’s treatment of ADBHU.
While the European Court of Justice has shown its support for environmental protection
in its environmental rulings, the Court’s inconsistent treatment of the appropriate balance
between economic and environmental interests presents a challenge to the further development
of European environmental regulations. The ECJ’s initial willingness to support environmental
measures provided a foundation for European Union actors to achieve consistent environmental
support for environmental regulation through European Court of Justice rulings. Without a
consistent Court decision on how to balance economic and environmental interests, it will be
more difficult for the Commission and Member States to develop appropriate environmental
measures.

VI. Conclusion
The European Court of Justice has demonstrated through its rulings that it is willing to
support the European Union’s pursuance of environmental objectives. This support has required
the Court to balance EU environmental and economic interests, as well as EU institution and
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Member State interests. In balancing these various interests, it is interesting to note whether or
not the shift from a horizontal to a vertical relationship between the ECJ and national courts that
occurred in the area of economic cases has also occurred in environmental cases. The
preliminary reference procedures referred to the ECJ by the Member State courts regarding
environmental questions indicates that the Member State courts respect the legitimacy of the
European Court to provide interpretations in this area. The inconsistency of the Court’s balance
between environmental and economic interests though, makes the ECJ less of an authoritative
structure than it is in purely economic matters. ADBHU, Danish Beer Cans, Gourmetterie Van
den Burg, PreussenElektra and Commission v. Austria all involved questions regarding whether
or not an environmental regulation conflicted with the freedom of trade or the free movement
goods under Article 30 of the EC Treaty. Until a consistent application of the proportionality
principle is established, the authority of the European Court of Justice in environmental matters
will not be as significant as it is in economic matters.
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Chapter 9
Contextualizing the Role of the European Court of Justice in the Development of EU
Environmental Policy
The central question for this study is this: what role does the European Court of Justice
play in the development of European Union environmental policy and how does this role affect
the ECJ’s relationship with Member State courts? The European Court of Justice has played an
inconsistent but overall positive role in the development of European Union environmental
policy. The ECJ’s support for environmental policy reflects its desire for the European Union’s
authority to extend beyond economic cooperation. This support has been inconsistently
implemented, however, because the European Court of Justice is charged with maintaining the
integrity of the EU treaties, which place a central priority on European economic cooperation.
Environmental cases brought before the ECJ by Member States, EU institutions, and private
litigants require the Court to balance the European Union’s evolving non-economic aims with its
fundamental economic ones. The ECJ uses legal tools such as the proportionality principle, to
weigh these considerations and achieve a balance that could have precedential value and
contribute to a EU environmental body of law. Member State courts demonstrate their support
for European Court of Justice jurisdiction in European environmental policy by referring the ECJ
cases through the preliminary reference procedure, but the absence of a true European
environmental body of law means that the shift to a more vertical judicial structure in EU
economic policy has not occurred in the environmental case.
The European Court of Justice possesses the necessary judicial tools to develop an EU
body of environmental law, but internal debates in the European Union regarding this subject
limit its capacity to accomplish true European environmental integration. The preliminary
reference procedure and the infringement procedure have historically been used by the European
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Court of Justice to create a more hierarchical judicial structure, but inconsistent implementation
of legal principles and doctrine limit the ECJ’s capacity to do this in the environmental policy
area. The shift to a more hierarchical judicial structure in economic policy helped develop a more
cohesive EU body of law. It is unclear though, whether or not the European Court of Justice can
accomplish this for the environment. In order to achieve a shift from a horizontal to a vertical
relationship between Member State courts and the European Court of Justice, the ECJ needs to
deliver clear case rulings to develop a legal precedent. This allows past ECJ rulings to guide
Member State court decisions in future cases. The ECJ also needs to maintain the consistent use
of the proportionality principle in order to ensure that Member States respect their Treaty
obligations while implementing environmental regulations. There is some indication that ECJ
rulings in environmental policy are framing the way EU policy makers develop and maintain
environmental regulations. In the 2005 case Commission v. Austria, the Austrian government
argued that the environmental tests that it conducted and the requirements of EU environmental
law meant that the Austrian environmental regulations were proportional.207 The ECJ overturned
the Austrian law on the grounds that it was disproportionate because it failed to sufficiently
consider less extreme alternative regulations. Nonetheless, the Austrian government’s argument
demonstrates that it was conscious of previous ECJ environmental rulings when developing its
own regulations. As a European Union institution, the European Court of Justice must act to
reconcile the EU’s treaty foundations with rising political issues. This can be achieved using
legal tools like the preliminary reference procedure, the infringement procedure, the pecuniary
penalty, the proportionality principle, and legal precedent.
Developments in European Union environmental policy have occurred at multiple levels
and through the actions of a variety of actors. While some European Court of Justice scholars
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favor analyzing either the ECJ itself as the principle actor or important Member States in judicial
policy making, it is necessary to use a more disaggregated understanding of important EU actors
to understand the development of European environmental policy. In the 1976 case,
Handelskwekerij GJ Bier, the European Court of Justice ruled that plaintiffs could choose the
jurisdiction where they sought to achieve redress.208 This ruling empowered private interest
groups to use forum shopping to achieve favorable rulings in cases concerning issues like
environmental policy. In 2000, the pecuniary penalty case Commission v. Greece, was supported
by Great Britain.209 The Commission’s success in this case demonstrates the important role that
influential Member States play in supporting European environmental policy developments.
While Great Britain’s support may not have been the determining factor in the ECJ’s decision, its
support for the procedure demonstrates its political support for the Commission’s action. The
Commission has also been an important actor in environmental policy developments since the
Single European Act. It demonstrated its willingness to enforce EU environmental policy in
European Court of Justice cases like Gourmettrie Van den Burg in 1990.210 As the lead policy
making body in the European Union, the Commission’s implementation of environmental policy
and its subsequent support for these policies in the ECJ is important to environmental policy
developments.
While European actors’ support of European policy have played a key role in
environmental policy developments, the wide variety of influential EU actors also contribute to
inconsistent developments in environmental case law. Different levels of Member State
commitment to achieving high environmental standards means that the Commission and the
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European Court of Justice must balance the implementation of minimum environmental
standards with other Member States’ desire to implement more rigorous environmental
standards. This dilemma occurred in the 1988 Danish Beer Cans case, where the Danish
government implemented a regulation governing the recyclability of beer and soda cans.211 The
ECJ was forced to determine whether the Danish government’s regulation in this case was
primarily an environmental regulation or a limit on intra-European trade. A continuing challenge
for the European Court of Justice in developing a European environmental body of law will
involve balancing the many interests presented by the diversity of influential European Union
actors.
Another challenge faced by the European Court of Justice is that Europeans are generally
in favor of the development of environmental policies, but opinions are mixed on how to balance
economic and environmental interests, as well as supranational and national interests. The
founding treaty for the European Union, the Treaty of Rome, was primarily a treaty on economic
cooperation that included no provisions for a European environmental policy. While the 1986
Single European Act established environmental policy as a European Union objective, European
environmental policy’s mixed heritage has contributed to its inconsistent case law. In the 1985
ADBHU case, the European Court of Justice claimed that environmental policy was a EU
objective prior to its implementation in the Single European Act.212 In subsequent cases such as
the 2001 PreussenElektra case, the European Court of Justice has inconsistently addressed the
appropriate balance between the EU’s economic and environmental goals.213 This inconsistency
reflects ongoing EU debates regarding what the EU’s policy priorities should be. The ADBHU
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and PreussenElektra cases also reflect ongoing debates regarding the European Union versus the
Member States’ right to implement environmental policy. In ADBHU, the ECJ upheld the
legitimacy of European environmental legislation and Member States’ obligation to implement
this legislation. In PreussenElektra, the ECJ upheld Germany’s right to implement potentially
discriminatory environmental regulations in order to more effectively achieve environmental
goals at the regional level. European environmental policy presents important challenges to
balancing EU and Member State rights, because in many circumstances environmental policy
can be more effectively implemented at the regional level than at the European level in order to
address local concerns. Disputes involving economic versus environmental concerns, and
supranational versus national concerns have presented further dilemmas in resolving European
environmental cases that the European Court of Justice has not yet consistently addressed.
European Union environmental policy demonstrates both the benefits and the challenges
of the EU, because it creates the potential to achieve European high environmental standards but
remains limited by its economic foundation. In its early years, environmental policy helped
promote the project of European integration by developing a popular policy area while support
for economic integration weakened. Environmental policy continues to be a policy area that as it
forms will result in a higher level of European integration. The European Court of Justice plays
an important role in this process by facilitating various EU actors’ pursuit of environmental
objectives. Despite inconsistencies in the environmental case law, the European Court of Justice
has been consistent in its support for environmental objectives. This tacit judicial support could
provide a subtle venue for the continued progression of European integration. Many Europeans
are still not aware of the European Court of Justice or of its influential position, which facilitates
its ability to support policy development in potentially controversial areas. The development of
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European environmental law and the European Court of Justice’s treatment of this policy area
raise further questions regarding the future of the European Union. The European Union faces
fundamental questions regarding the level of integration desired by Europeans, and European
environmental policy is one manifestation of a high level of integration. While the future of
European integration remains uncertain, it is clear that the European Court of Justice will play an
influential role in determining the form of European environmental policy. If the European Court
of Justice’s past support of environmental policy provides any indication of its future behavior,
the ECJ’s role in environmental policy will most likely favor its further integration and
expansion.
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