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West European politicians often assert that the countries they govern are
not countries of immigration. Nevertheless, in 1985 over 1 million noncitizens
could be found in Europe, 20 percent of whom had arrived in an "irregular"
fashion.' In 1992, there were 3 million newcomers to Western Europe, includ-
ing 45 percent who had arrived irregularly. As of 1995, Germany had at least
6.9 million foreigners; they comprised 8.5 percent of the population, which is
a relatively large proportion among the European states. Given these statis-
tics, perhaps it is more accurate to say that Europe has no common or coher-
ent immigration policy. Rather, national asylum programs in several European
countries have recently served as substitutes for formal immigration schemes.

West European leaders frequently invoke the alleged existence of an "asy-
lum crisis" based upon escalating arrivals to justify various nonentry strate-
gies and measures such as readmission agreements, which impose refugee
status determination responsibilities on less capable governmental structures
in countries in Central and Eastern Europe. While there may be an asylum
crisis, it is due to the nature of selective noncompliance by governments
with international standards, rather than the arrival of unmanageable num-
bers of asylum seekers. Governmental violations have not only undermined
the institution of asylum in Europe but have also begun to undermine long-
standing precepts of refugee protection. Europe needs to develop a compre-
hensive system for managing migration that also protects the basic human
rights of those forced to move. This article suggests that the formulation of
such a system is possible if the various European countries coordinate their
policies to promote humane approaches and argues that these countries
should accept the use of international institutions and nongovernmental
organizations (NGOs) in order to facilitate the humane management of
migration.

Arthur C. Helton, a lawyer, is Director of Migration Programs at the Open Society Institute,
with offices in New York City. Pamela Birchenough is a graduate student at the School of Inter-
national and Public Affairs at Columbia University and a research associate with the Open Soci-
ety Institute.

The Fletcher Forum of World Affairs, Vol. 20:2, Summer/Fall 1996



THE FLETCHER FORUM

Classical Refugee Protection in International Law

The 1951 United Nations Convention relating to the Status of Refugees
was intended to address the needs of those uprooted during World War II.2
The problem of refugee movements, however, proved to be permanent and
universal. As a result, the convention and its 1967 protocol came to be recog-
nized as the basic international instruments governing the treatment of refu-
gees.3 The convention and protocol define a "refugee" as any person who,
"owing to a well-founded fear of being persecuted for reasons of race, reli-
gion, nationality, membership of a particular social group or political opinion,
is outside the country of his nationality and is unable or, owing to such fear,
is unwilling to avail himself of the protection of that country."4

The basic remedy provided to refugees under the convention and protocol,
and perhaps the most fundamental right protected under international refu-
gee law, is the right of a refugee not to be returned to a place where he or she
may face persecution. Referred to as nonrefoulement, this precept stipulates
that even before the receiving country grants formal recognition as a refugee,
"No Contracting State shall expel or return (refouler) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a par-
ticular social group or political opinion."' The convention and protocol also
protect arriving refugees from "penalties," including criminal sanctions, by
stipulating that the "Contracting States shall not impose penalties, on account
of their illegal entry or presence, on refugees who, coming directly from a
territory where their life or freedom was threatened in the sense of article 1
[the "refugee" definition], enter or are present in their territory without au-
thorization, provided they present themselves without delay to the authori-
ties and show good cause for their illegal entry or presence."6

The convention and protocol require signatories (including all Council of
Europe members) to abide by obligations regarding various civil, economic,
and social rights, such as the provision of identity documents, employment,
education, and welfare. Most importantly, states must not prevent asylum
seekers from entering their territorial jurisdictions, gaining access to asylum
procedures, and enjoying equal treatment and fundamental human rights ac-
corded to citizens or other noncitizens. However, despite the existence of a
detailed Handbook on Procedures and Criteria for Determining Refugee Status, pub-
lished at the request of governments by the United Nations High Commis-
sioner for Refugees (UNHCR),7 changing state policies and practices due to
the arrival of asylum seekers from outside of Europe have resulted in differ-
ing interpretations of these criteria. The meanings of the words "persecution,"
"fear," and "well-founded" vary from country to country and, therefore, the
quality of reception and protection extended to refugees is not consistent
throughout Europe.

Furthermore, the convention and protocol have not been adapted to meet
the needs of many of those persecuted in the post-Cold War world. They do
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not protect those fleeing generalized violence, internally displaced persons,
historically deported peoples, or other categories of victims. In a new era
plagued by civil wars, this leaves many asylum seekers unprotected. Some
regional documents that seek to address the needs of individuals who fall
outside the definition of the convention have been agreed to and include a
1969 Organization of African Unity refugee treaty8 and the 1984 Cartagena
Declaration, which covers those fleeing civil strife and public disorder.9 Eu-
rope, however, has not adopted a broadened refugee definition.

Asylum Crisis?

As of 1995, the total number of refugees on the European continent was 6.5
million.10 With conflicts raging in the former Yugoslavia, the Caucasus region,
and Liberia, among other places, it is not surprising that Western Europe has
seen a huge increase in the number of asylum seekers. During the 1970s, about
30,000 people requested asylum each year in Western Europe.' In 1985, 160,000
individuals sought asylum. By 1992, that number had risen to 680,000, not
including another 370,000 from the former Yugoslavia. By 1993, Germany alone
had 438,000 asylum claims pending. Even though asylum applications in
Western Europe began dropping in 1993 (to 549,600) and continued to decline
(falling to 320,000 in 1994 and to 272,900 in 1995), the fact that applications
for asylum to the United States, Canada, and Australia during this period
remained relatively lower (numbering 177,400 in 1993, 168,400 in 1994, and
178,570 in 1995) fueled the perception of a growing "asylum crisis" in West-
ern Europe.1

2

The perception of an asylum crisis, however, is probably attributable main-
ly to a growing intolerance toward economic migrants, largely in response to
high unemployment and growing xenophobia in Western Europe. This intol-
erance has created insecurity among many migrants and has prompted many
who are not necessarily fleeing persecution to request asylum in order to
pursue a legal status. 3 At one time, immigrants were welcome participants in
Europe's post-World War I reconstruction efforts. Since 1985, however, Euro-
pean governments have become less welcoming and have spent tens of bil-
lions of dollars on procedures to determine the status of asylum applicants on
an individual basis ($1.6 billion in 1993 alone). 4 A recent study by the gov-
ernment-supported International Centre for Migration Policy Development
found that four Scandinavian countries spent an average of $10,000 per asy-
lum seeker per year. Sweden, the most impacted, paid almost half of the $2.5
billion required to care for the 262,000 foreigners in these countries in 1994.15
Sweden is now planning to reduce the number of residency permits it grants
from 36,500 in 1993 to about 9,200 in 1996, and noncitizens without lawful
status awaiting deportation in Sweden, as in many European countries, will
be subject to prolonged detention.16

The growing view of asylum as an expensive loophole in immigration con-
trol regimes has encouraged governments to scrutinize asylum applications
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more closely and cut back on the number accepted, severely eroding the abil-
ity of those persecuted to receive protection in Western Europe. Politicians in
Europe are responding to disgruntled constituents with anti-immigration pro-
posals that make no distinction between refugees and illegal immigrants and
fuel xenophobic sentiment. For example, the number of asylum seekers in
Germany dropped from a record high of 438,191 in 1992 to 127,210 in 1994,
not because fewer people were in flight from persecution, but because the
German government amended its constitution in 1993 and changed its legis-
lation, permitting the removal of asylum seekers to "safe third countries" re-
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severely Germany is not alone, however. The past sev-
eral years have witnessed the development of a

ded the series of restrictive approaches imposed by
o)fthose many European governments to forestall the

entry of asylum seekers, especially following the
:uted to signing of the multilateral Schengen Agreement,
tection which took effect in March 1995.19 Belgium, Brit-

ain, France, Germany, the Netherlands, and Por-

Western tugal initiated various restrictive measures in
1993, with Austria, Denmark, and Italy follow-

Europe. ing suit in 1994.20 Common mechanisms include
the imposition of new visa requirements, carri-
er sanctions that impose fines for airlines that

accept passengers with improper documentation, criminal charges against em-
ployers who hire illegal aliens, denial of entry at frontiers, arrangements to
return asylum applicants to countries through which they had initially trav-
eled (the "safe third country" rule), refusal to allow rejected asylum seekers
who appeal the decision to remain in the country, administrative detention,
accelerated procedures or summary determinations, and narrow interpreta-
tions of refugee standards, including restricting asylum to those who fear in-
dividual persecution by state agents only.

Many of these restrictions have resulted from European harmonization
efforts that have tended toward the lowest common denominator, i.e., the
harshest approach. Such measures result in the forced return of asylum seek-
ers to countries where they fear persecution, in violation of the U.N. conven-
tion and protocol. For example, much to UNHCR's dismay, the "Resolution
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On A Harmonized Approach to Questions Concerning Host Third Countries,"
adopted by European Community immigration ministers on November 30,
1992, does not require the consent of the third state before an applicant is
deported there nor assurances from the third state that the applicant will
have access to asylum procedures. Nor does the resolution direct the return-
ing state to communicate to the third state that the applicant's claim has not
been reviewed.2 Even the "Standard Bilateral Readmission Agreement,"
adopted at a December 1994 meeting of the European Union Ministers of
Justice and Home Affairs, which was intended to harmonize upwards of 30
separate bilateral readmission agreements within Europe, fails to include
any such safeguards 32

Likewise, the reluctance of governments to acknowledge persecution by
nonstate actors means that innocent victims of violence, civil war, and human
rights violations are often refused refugee status (for example, Liberians, Al-
banians, Somalis, and Algerians), while former members of rebel forces are
often accepted. Despite such blatant affronts to refugee reception, irregular
movements of people persist and politicians continue to be drawn toward
expedient, even grandiose, policies. During the final months of 1995, for ex-
ample, the 15 countries of the European Union (EU) and 12 southern and
eastern Mediterranean countries signed the Barcelona Declaration, designed
to manage migration from the south. Most of the 1 million foreigners natural-
ized in one of the present 15 EU member states between 1990 and 1993 came
from Morocco, Turkey, or the former Yugoslavia. Asserting an economic basis
for much northward migration (the GDP of the Mediterranean nations totals
$400 million compared to the EU's $7 trillion), the declaration called for a free
trade area by 2010 and $6 billion in EU aid33 The declaration was widely
criticized as yet another attack on the institution of asylum because it created
a "blacklist" of 100 countries, including six former communist nations, that
will face strict visa requirements for the next six months, inevitably frustrat-
ing the movement of asylum seekers. During negotiations on the agreement,
about 5,000 people demonstrated in Barcelona against the EU's "wall of shame"
blocking free movement.24

At the same time, while relatively few asylum seekers are recognized as
refugees (generally only 10 percent of applicants), even fewer are actually
physically removed after being rejected for refugee status. 5 Thus, it seems
evident that rather than an unmanageable number of asylum seekers, there is
a crisis of governance. The inability of the authorities to develop rights-ori-
ented responses to refugee emergencies has contributed to widespread dis-
crimination on the basis of national identity, race, and ethnicity, no doubt
resulting in the return of persons truly in need of protection.

Asylum or Temporary Protection?

Recent practice in Europe has included the development of "temporary
protection" regimes and a variety of special "humanitarian," "exceptional,"
or "tolerated" statuses for about a quarter of the more than 80 percent of
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asylum seekers who are refused refugee status. These are discretionary and
limited in duration. Although such arrangements may allow for quicker and
more flexible responses to refugee emergencies, in contrast to the deliberate
assessment of claims on a case-by-case basis, they also may erode the founda-
tion of protection and the rights of refugees. Such lesser statuses often do not
provide their recipients with the civil, economic, and social entitlements that
follow recognition as a refugee under the U.N. convention and protocol.

In July 1992, UNHCR issued a formal request for states to extend "tempo-
rary protection" to persons fleeing conflict and severe human rights abuses in
the former Yugoslavia, particularly for asylum seekers from Bosnia-Herze-
govina. States responded in very different ways. Initially, states used ad hoc
measures and existing legislation to deal with the crisis. Belgium adopted
specific legislation respecting temporary protection but then used its asylum
system; France, Germany, and the United Kingdom used existing legislation
pertaining to asylum or deportation but did not adopt new protection legisla-
tion. Denmark, the Netherlands, and Spain have adopted specific temporary
protection measures; Germany and Sweden have specific temporary protec-
tion laws pending but have not yet implemented them; and Norway and Swit-
zerland are considering similar specific legislation.26 Most states have also
relied on ad hoc arrangements regarding certain categories of "vulnerable"
groups, e.g., women, children, the elderly, handicapped, and so on.

In 1992, with war raging in the former Yugoslavia, the provision of tempo-
rary protection in place of more elaborate asylum procedures was designed
to address the urgent needs of those fleeing the conflict, some of whom might
not be able to prove the requisite prospect of individual persecution under
the international refugee treaties. As of mid-1995, Italy, for example, had re-
ceived only 300 applications for asylum from individuals from the former
Yugoslavia but had granted some 56,000 persons from the region temporary
protection.27 Continued visa requirements and other nonentry measures, how-
ever, have limited the number of individuals who were admitted to tempo-
rary protection programs in Europe.

Procedures regulating temporary protection vary widely among European
states. The various procedural arrangements and recognition rates for appli-
cations are highly dependent upon the particular policies of states.28 In some
states, including Italy and France, an application for temporary protection is
not required, and status is automatic for designated groups. Some states con-
sider nationality to be a determining factor for according temporary protec-
tion, while other states do not. Differences in the treatment of various groups
coming from the same conflict create tensions among such groups.29 Further-
more, "temporary protection" has proven far from temporary, and procedures
to manage return have yet to be specifically developed.30

The governmental debates regarding the implementation of temporary pro-
tection are evolving in connection with the implementation of the Dayton
Agreement relating to Bosnia-Herzegovina, which calls for phasing out such
protection. States are considering procedures regulating the duration of tem-
porary protection, the level of benefits associated with temporary protection,
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whether and under what conditions there should be access to an asylum
procedure following temporary protection, and when resettlement should be
an option. States have tended to favor temporary protection and generally
preferred to avoid undertaking binding international obligations in order to
preserve their ability to act flexibly.3' However, this approach invites the arbi-
trary treatment of asylum seekers.

To ensure that the basic human rights of those seeking protection are re-
spected, states must allow entry into their territorial jurisdictions, provide
treatment that guarantees the same rights for citizens and noncitizens, avoid
involuntary return (i.e., respect the precept of nonrefoulement), and facilitate
durable solutions for those who are displaced, such as repatriation, local inte-
gration, or third-country resettlement. Although voluntary repatriation should
be promoted under appropriate circumstances, it must not be forced. The con-
nection made in the Dayton Agreement for Bosnia-Herzegovina linking voter
registration to a confirmation of the intent of refugees and displaced persons
to return, therefore, is alarming. Even more disconcerting is the suggestion
that temporary protection be lifted before the elections to encourage return
and thus increase voter participation. This is especially troubling given the
fact that many refugees and displaced persons regard the conduct and out-
come of elections as an important factor in deciding whether or when to re-
turn32

Prior to encouraging the return of refugees, it is important to define objec-
tive criteria regarding the implementation of the political settlement (e.g.,
disengagement of the contending forces, deployment of peacekeepers, estab-
lishment of transitional institutions, and so on) in order to determine when
temporary protection should be lifted and whether repatriation should be pro-
moted. However, such criteria should not be perceived as necessarily suffi-
cient preconditions for encouraging return, but only as part of a comprehensive
assessment of whether a situation is safe and free from serious human rights
violations. The final decision must be made by the affected persons them-
selves, and only after they have been provided with adequate and accurate
information about local conditions and their options.

Strategic Roles for International Institutions and
Nongovernmental Organizations

The international community acts through a myriad of institutions in Eu-
rope and elsewhere upon issues concerning refugees and displaced persons.
UNHCR, established in 1950 and overseen by a committee of 50 governments,
currently has over 5,000 employees, a budget of $1.3 billion, and a specific
mandate to protect and assist refugees in flight from persecution." UNIHCR
also has a tradition of reliance upon voluntary agencies, mainly to assist ref-
ugees directly. Novel approaches to refugee protection are also evolving, in-
spired by relatively recent efforts such as the programs to assist and protect
Kurds in northern Iraq and Bosnians in the former Yugoslavia even before
they have fled across international borders.
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The International Organization for Migration (IOM), previously the Inter-
governmental Committee for European Migration, is overseen by 55 member
governments and has 1,000 employees and a budget of approximately $200
million. IOM has recently undertaken a project to build relationships with
relevant NGOs. The agency was created at the end of World War II to serve as
a complementary and parallel structure to UNHCR. IOM is frequently in-
volved in the logistical arrangements regarding movements of noncitizens,
such as the transport of migrant workers who fled after Iraq's invasion of
Kuwait.

The Organization for Security and Cooperation in Europe (OSCE) is one of
a number of security-related entities that are beginning to address post-Cold
War issues, including migration, which was the specific subject of a 1993 OSCE
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seminar in Warsaw. OSCE has a broad East-West
membership, and participating states continue
to discuss projects related to migration, includ-
ing cosponsorship, along with UNHCR and
IOM, of an international conference in 1996 on
migration-related issues in the former Soviet
Union.

In general, organizations concerned with is-
sues of international migration, especially forced
migration, are relatively weak and should be
strengthened. Currently, they require govern-
mental authorization to take initiatives and sub-
sist on ad hoc donations from member countries.
Consequently, the position of organizations like
UNHCR, as humanitarian, nonpolitical entities,
may be compromised by the fact that they are
financed by states that may have a special in-
terest in certain refugee situations. As a result,
such states may attempt to further their own,
individual policies, possibly via UNHCR's Ex-
ecutive Committee, which includes representa-
tives of countries that are producing or seeking
to deter the arrival of refugees. As in other mat-
ters of international relations, the principal ac-
tors are states. To be more effective in extending

protection and assistance to refugees, international institutions must be better
insulated from narrow notions of national self-interest and more accountable
to the affected populations. Broad involvement with the independent, non-
governmental sector would help significantly in this regard. International in-
stitutions must be equipped to act in a truly comprehensive manner to prevent
or ameliorate the causes of forced migration.

Europe is replete with governmental consultations on issues of migration,
asylum, and entry control. In the first half of 1993, there were 15 multilateral
forums with 30 to 40 subgroups that met 15 to 20 times per month. Four to 40
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states were involved in each of these discussions. While governmental coop-
eration is somewhat limited regarding burden-sharing arrangements for man-
aging the influx of asylum seekers (the recent entry into force of the Schengen
Agreement in Europe being a notable exception), in general, migration issues
are debated and discussed among European policymakers in a variety of gov-
ernmental forums. There is, however, an urgent need for greater correspond-
ing nongovernmental discussion. The proliferation of bilateral readmission
agreements further underscores the need for adequate deliberation by the in-
dependent sector, composed of NGOs and independent experts.

In Western Europe, nongovernmental consultations and refugee advocacy
by regional organizations are evolving under umbrella arrangements such as
the European Council on Refugees and Exiles, headquartered in London. Un-
der its direction, European asylum lawyers offer training programs to col-
leagues in Central and Eastern Europe. Other international voluntary agencies
coordinate similar work and exchange programs through the International
Council of Voluntary Agencies, based in Geneva. NGOs in the eastern and
central parts of Europe might be well advised to consider organizing analo-
gous programs that advocate and contribute to the formulation and imple-
mentation of a comprehensive European asylum and refugee policy. The
development of these elements of civil society is crucial to protecting and
assisting those forcibly displaced.

Enhancing International Cooperation

For some years after the dissolution of the Soviet Union in 1991, policy-
makers feared vast movements of persons from east to west. Although Rus-
sians represent one of the largest groups now migrating to Western Europe (it
is estimated that more than 40,000 Russians are now living in Berlin),34 the
large-scale westward migration that was once feared has not materialized, at
least not yet. Instead, various restrictive measures have begun to creep east-
ward, largely through the conclusion of bilateral readmission agreements.
Under such agreements, countries in the western parts of Europe offer finan-
cial resources to those in the east in exchange for the implementation of var-
ious control measures, which include the guarantee to receive back those who
have passed through the territories of Central and East European countries
on their journeys westward. The November 1994 agreement between the Czech
Republic and Germany is but a recent example of this trend. Such arrange-
ments often result in the imposition of status determination responsibilities
on countries with relatively fragile or even nonexistent adjudication systems.

At a time when armed conflicts with ethnic overtones have plagued Arme-
nia, Azerbaijan, Chechnya, Georgia, and Tajikistan, and few people in the newly
independent states have access to asylum procedures, West European coun-
tries have sought to contain forced population movements. Britain, for exam-
ple, has recently declared all of the countries of the former Soviet Union to be
"first safe countries."35 Britain has also announced that asylum seekers com-
ing from "safe" third countries will be returned to those countries within 24



THE FLETCHER FORUM

hours, applicants appealing rejections will not be allowed to remain in Britain
during the appeal process, employers hiring illegal aliens without status will
be charged with criminal offenses, and those found guilty of knowingly vio-
lating immigration laws will serve seven-year prison terms.36

The growing trend among West European states to send asylum seekers
and economic migrants to countries in Central and Eastern Europe causes
hardships to individuals and places an undue burden on countries with se-
verely limited resources that are only beginning to develop rudimentary asy-
lum procedures. Thus, the concept of burden-sharing, so popular in West
European political circles in the late 1980s, has been replaced by the safe third
country rule, which denies refuge on the ground that asylum seekers could
have applied elsewhere, and shuttles them between reluctant and sometimes
hostile border authorities. This process may end with the return of asylum
seekers to their countries of origin and exposure to the risk of persecution.
The desire to escape poverty or serious harm has already spawned a lucrative
and often tragic human trade, and tougher legislation has led even more asy-
lum seekers into the hands of professional smugglers who may force them
into crime and prostitution. Meanwhile, the safe third country rule has de-
generated into a kind of official sanction for human trafficking, a game in
which the government that manages to accept the fewest migrants wins. Most
often, the weaker states of Central and Eastern Europe are left with an undue
share of the burden. In recent years, underdeveloped countries have hosted
80 percent of the world's total refugee population.37

The absence of comprehensive regional and subregional arrangements to
ensure that states and their local populations do not become overburdened
by migration or refugee emergencies only serves to exacerbate the very same
political and economic pressures (such as high unemployment or ethnic ten-
sion) in the receiving country that often cause persons to flee their countries
of origin in the first place.38 Only through the elaboration of policies that pro-
mote effective migration management, while ensuring respect for the basic
human rights of noncitizens, will this dilemma be addressed.

Conclusion

Arrangements to conclude temporary protection for persons from the former
Yugoslavia may well present the next major policy crisis in Europe. Over
800,000 Bosnians have found refuge in Western Europe, with over one half in
Germany.39 A full panoply of solutions to the crisis, including repatriation,
local integration, and resettlement, will be necessary to address this vast dis-
placement and the need for permanent homes.

The situation in Europe mirrors global trends. Universal and far-reaching
strategies to contain the movement of asylum seekers are increasingly evi-
dent. How the concerned governments propose and implement durable solu-
tions for those who have fled the former Yugoslavia will say much about the
future of ensuring respect for human rights of refugees in Europe and else-
where. European nations must develop a consistent and coherent policy to
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enable them to manage substantial population movements and displacements
and their consequences. With nearly 50 million refugees and displaced per-
sons throughout the world today, the stakes are exceedingly high.
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