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Introduction

Prison gerrymandering is the modern revival of the Three-Fifths compromise, which the
South originally implemented to bolster their representation while still prohibiting the
Black population from voting or participating in politics.® Prison gerrymandering today
serves the same purpose, overinflating the voting power of white, conservative prison
districts through the removal of political power of Black and Latine communities.
Working in tandem with mass incarceration and state felony disenfranchisement laws 1
that primarily target Black and Latine communities T to remove people of color from
their home communities, count them in white prison districts instead of their home
districts, and then remove their ability to vote post-incarceration, prison gerrymandering
transfers political power from urban, left-leaning communities of color to rural, white,
conservative districts. This practice is particularly oppressive given that prison districts
often vote in opposition to the interests of incarcerated people, so political power not
only changes into different hands but also into different politics.

The ways in which we survey and count populations shape and are shaped by our

societal morality,?> grounded in the racial/ethnic hierarchies endemic to our society.

Counting, statistics, and numbers, particularly by state and federal institutions, serve as

a form of political and social power as they purport objectivity/neutrality while shaping

our current perceptions.® Numbers create, not represent, through their power to quantify

and standardize our society, forcing continuous variables i society and life i into

discrete categories.* In his book Trust in Numbers, Theodore Porter, a history professor

at UCLA, names this furtive influencei inumber s create and can be c
norm, which are among the gentlest and yet most pervasive forms of power in modern
democr &ci es. 0

In her book The Averaged American, Sarah Igo, a professor of law and political science

and Dean at Princeton University, inttmoduces
which statistics determine the inclusion and exclusion of certain groups, forcing people

to bid for inclusion in a racially discriminatory hierarchical society. Statistical citizenship

explains the ways in which our rights as citizens and constituents are determined

through where and how we count, through our inclusion (or exclusion) in deterministic

1 Chronopoulos, APol itical Power and Passive Citizenship: The
American Prisoners as Residents of Rur al New York Stat
2 1go, The Averaged American: Surveys, Citizens, and the Making of a Mass Public.

% Porter, Trust in Numbers: The Pursuit of Objectivity in Science and Public Life.

4 Porter.

S Porter.

6 1go, The Averaged American: Surveys, Citizens, and the Making of a Mass Public.



statistics. A modernized revival of the Roman and Greek civil death,” prison
gerrymandering creates a version of exclusionary statistical citizenship in which people
in prison are only counted as a way to bolster the power of those creating the society
that imprisoned them in the first place.

Counting imprisoned people as constituents of their prison and not home community

creates a perception that the prison is their rightful location, normalizing the removal of
populations from their home communities. The structural and systemic racial inequities

built within our systems of counting people reinforce the racial hierarchies that

disproportionately imprison people of color, removing them and their political clout from

their home communities, bolstering the numbers in white, conservative voting districts.

Prison gerrymandering codifies the prison as a home for people, counting the

incarcerated people at their detention facility as if it were a willful decision to be there

and not another piece of Americabs |l egacy of
disenfranchisement of communities of color.

Objectives and Outline

The aim of this paper is to tie together the historical legacies of racism and
disempowerment in the United States that operate through the census, redistricting and
gerrymandering, mass incarceration, and felony disenfranchisement to create the
phenomenon of prison gerrymandering. By discussing the racially discriminatory nature
in which these systems are interwoven, | hope to explicate what prison gerrymandering
is, how it operates, and its methods of maintaining and further ingraining racial
hierarchies.

The case studies of New York and Pennsylvania contribute quantitative analyses to the
existing literature on prison gerrymandering, providing empirical information on prison
gerrymandering through analyses of racial demographics, prison populations, and
partisan voting outcomes. The data works in tandem with our knowledge of the racist
practices of the above-mentioned institutions to ground this history in current empirical
knowledge. These case studies contextualize historical and current practices of
incarceration and prison gerrymandering by showing how and where different racial,
prison, and reallocated populations cluster and how these variables are correlated. By
publishing these analyses, | hope to contribute to the advocacy efforts working to end
prison gerrymandering by providing evidence of its racial discrimination,
disenfranchisement, and disempowerment. | have also included basic analyses of six
other states in the appendix, with additional analyses of New York and Pennsylvania, as

"Taliaferro, ADefund to Refund the Vot e: DVvemangl dbng

t

|,.



a way of broadening the research on prison gerrymandering and looking at the
differences across states.

My other main goal of this paper is to make this information, especially that about prison
gerrymandering, more well-known and accessible. Prison gerrymandering is an
understudied topic and is not well-known among voters or the general population. My
aim is to take away the paywall of academia and research, so that the public can learn
about prison gerrymandering; the first step in change is education and understanding.
With accessibility of information being a main goal, a lot of the sources here come from
outside academia 1 websites, news stories, and publicly available datasets. Academia
is not the end all be all of research and information, and as such | made sure to include
different forms and sources of knowledge.

| start with a language explanation to clarify the purposeful choice of vernacular used
here, focused on person-centered language. | then go into a background and literature
review that ties together the existing literature and media on the census, redistricting
and gerrymandering, disenfranchisement, mass incarceration, and, lastly, prison
gerrymandering. | begin with a historical analysis of the census and how its
determinations of who to count, where and how has created legacies of racial exclusion.
| then continue with an explanation of redistricting and how its mechanisms of
determining where people count dheirtpeliticahi ne peop
clout. I build on this section by providing a description of gerrymandering and its various
mechanisms for manipulating the process of redistricting to create districts that have
biased statistics for a given group. From here | move into a description of felony
disenfranchisement, its historical roots and modern legacies, as a form of
disempowering communities of color through political and civic exclusion. The next
section on mass incarceration talks of the racist history of mass incarceration and its
exponential increase since the 1980s as a form of controlling and subverting whole
populations, in specific Black and brown communities. Having examined these topics, |
delve into prison gerrymandering, demonstrating how the oppressive legacies of the
aforementioned systems operate to create prison gerrymandering. | talk about past and
modern examples, issues of equity and arguments against it, related legislation, and
where changes have been. | end the paper with case studies of New York and
Pennsylvania, as a way of supporting and reinforcing the existing literature. An
appendix at the end provides additional data on these two states and six others.



Language Explanation

Abolition and social justice work are based around recognizing and uplifting every

persond6és humanity. Language shapes our percep
our ability to perceive and describe the world around us. Our words are how we make

sense of the world around us, how we create connections, how we fight for change. For

these reasons, | will exclusively use person-centered vocabulary here.

Person-centered vocabulary recognizes the humanity in a person experiencing a
situation, defining them centrally as a person not by their experience. If we are to
advocate for the rights of people, we must first recognize they deserve rights by
acknowledging their humanity.® Labels that center on an experience and not the person
are dangerous in perpetuating negative perceptions of specific populations.® These
labels make it easier for us to distance ourselves from people experiencing different
situations, creating an us and them binary, allowing us to perpetuate harmful ideas and
stigmas around popul ations. When we remove so
s ome one 6s toloursklees, i kecOmes easier to remove their rights and overlook
their needs.1® We must recognize that, no matter what someone is experiencing, they
are first and foremost a person and through this intentionality we can work to recognize
the humanity of people experiencing adverse or different situations from ourselves.

This list is nonexclusive, but a starting point of person-centered terms to replace
circumstance-centered terms in our lexicon. This list is reflective of the language | will
use in this paper.

0 Incarcerated person, person who is incarcerated - Instead of prisoner, inmate,
offender, etc, recognize that we are talking about a person who is currently
experiencing incarceration. This experience is not who they are, nor should it
permanently define them.

0 Formerly incarcerated person, person who was incarcerated - Instead of ex-

felon, ex-prisoner, ex-inmate, etc, appreciate that the person is in fact a person

who experienced incarceration in the past. Past incarceration is a permanent

facet of someoneds I|ife, but it does not o

0 Justice-involved person - A person who has had involvement in the criminal
justice system in some form, this involvement is not exclusive to incarceration but

Ellis, @AAn Open Letter to Our Friends on the Question
% Ellis.
10 Ellis.



can involve other aspects of the criminal justice system (arrest, regular police
contact, involvement in court cases, etc).

O«

Person convicted of a felony, person with a felony - Instead of felon, we are
discussing a person who has been convicted of this act.

¢

Felony disenfranchisement - Similarly to the above definition, instead of saying

felon disenfranchisement, which labels a person as a felon, | will be using the

term Afelony disenfranchisement, 0 since th
disenfranchises based on an act (felony) and not based on a matter of being

(felon).

0 Latine - While this term is not as directly related to person-centered language,

this term is important as we discuss gender inclusivity. Spanish is a gendered

language, with adjectives such as Latino/Latina falling into the gender binary. In

order to be inclusive of all genders and to take a step away from male-dominated

language,!! there has been a push to use the terms Latinx/Latine. While both are
genderneutral terms, Latine foll owgendehe Spani
neutralt er ms ending in e (ex: estudasaamnt e, or A
easier pronunciation for Spanish speakers, as very few words in Spanish contain,

much less end in, an X i making it a more verbally inclusive and Latin America-

centric (as opposed to US-centric) term.*?

O«

Enslaved person - Rather than using the term slave, saying enslaved person
recognizes the humanity of the person, that their state of being enslaved is not a
part of their identity but an oppressive imposition upon their state of being.*?

DL ATV Medi aVsAaLARITNERX: What They Mean, Whgomifidledip Matt er
that the presence of a man dictates the gender of the noun or adjective being used, regardless of the

number of women orfemale-obj ect s being di scussedsaspdcdfullefwenmen,a si ngl ¢
the term used for the group of them goes from Latinas

12 LATV Media.

B®AThe Vocabulary of Freedom. 0



Background and Literature Review

Census - Who, Why, and Where We Count

History to Today i Controversy, Challenges, and Changes

The US Census has been a tool to systematically count, and therefore monitor, the US
population since its inception in 1790.1* We must keep in mind that this high-level
guantification of the population does not come without complications. Quantification is a
means to impose order through standardization,'® therefore requiring that the census
delimit race and communities. In order to create quantifiable categories, the Census
Bureau defines the racial categories i creating discrete categories that do not
accurately represent a continuous variable. The determinations of who gained
recognition through statistical citizenship were a mechanism for excluding racialized
groups from US citizenship, its benefits, representation, and resources.®

The Decennial Census is authorized under Article I, Section Il, Clause Il of the

Constitution, which originally contained the Three-Fifths Compromise.'” Under this

compromise, every five enslaved Black people were counted as three people for the

purpose of the census. The South fought for this agreement with the North because

counting the enslaved people would give the South more political power from a greater

population without increasing their taxes, since only free people paid taxes.*® Enslaved

people were essentially treated as non-human bodies to bolster political power without

receiving any benefits of representation or human (or citizen) rights, while indigenous
communitiesd humanity and right to America wa
exclusion from the official government count.

The census has a long, contested history with its categorization of people as a means of
racial exclusion. From 1790-1810, the first three censuses, there were only three race

categories: fAFree whites, 0 f®Theseoatefpoes free pe
highlight who the government deemed worthy of recognition through numerical
categorization. Native Americans (cal l ed fAl ndiansod at the tim

1860 1 our mechanisms of gathering data intentionally negated their right to and
presence in America by not counting them as part of the population.

Y“YAAgency History.o

Rose, AGoverning by the Number s: Figuring out Democr a
®snipp, fARaci al Me arsiuad &@me@édan 9 ins :t hRRa AtmePr acti ces and | mj
“"Nel son, fiCounting Change: Ensuring an Inclusive Censu
18 Nelson.

®Ahern, @A (Short) History of the Race Question on the



Following the Emancipation Proclamation and the ratification of the 14th Amendment in

1868 which overrode the Three-Fifths Compromise, the 1870 census had the categories
Aiwhite, o ABl ack, 0 A mul &tThedntraductioh of additeomal,racialand [ C
categories reflected the growing concern about Asian immigration, especially immigrant

railroad workers, and interracial relationships.2* Statistical citizenship was granted only

as a means of sociopolitical control and not a designation of rights. This census also

asked for fAparienthagldo plnascde aodf of A plgeneratiorof bi rt
immigrants and immigration in the country asawhole?? The censuso6s data wa
fuelthe anti-i mmi gr ati on movement by c¢claiming?®he A6
again showing how the counting methods of the census have been weaponized as a

tool of racial exclusion.

Scientific racism, eugenics, and social Darwinism fueled racial enumeration in the

census throughout the early twentieth century,i ngr ai ni ng the gover nmen
creating and maintaining racial hierarchies through their methods of producing statistics.

The 1930 census -croap friwelde ,tdh er digppmmier i ng t hat an)
descendancy of a Black person be identified as Black.?® The 1970 census had the first

categorization of Hispanic background separate from race.?® People could not self-

identify their race until 1960, before that census-takers determined it by observation;

2000 was the first year people could check off more than one race.?’” Every one to two

decades has seen an expansion and change of racial and ethnic categories as the

government works to categorize, quantify, and monitor the population.

The bureaucracy of the Census Bureauds deci si
delineated racial/ethnic categories epitomizes the ways in which quantification creates

our social world. The Census Bureau was toying with the idea of making adjustments to

the ethnic and racial categories for the 2020 census, but in the end stuck with the same

categories as 2010. In 2017 it conducted tests and research to include a Middle Eastern

or North African (MENA) category.?® While the Bureau was planning to include this

category as a racial category, it received a substantial amount of public comments that

MENA should be treated as an ethnicity not race, which the Bureau had not tested for

20 Ahern.
2’Snipp,| iRleasarement in the American Census: Past Prac
2Ahern, AA (Short) History of the Race Question on the
ZSnipp, fARacial Measurement in the AmericanuCansud: Pa
%Snipp AfRaci al Measurement in the American Census: Pa
Ahern, AA (Short) History of the Race Question on the
26 Ahern
27 Ahern
®Hansi, fANo Middle Easter@n O20NOrCenAlds, cBunr €at egayy. 0



and therefore decided not to include the category at all.?° The categorizations the
census uses are not representative of the population, but create our distinctions within
the population.

The other big 2020 census controversy was over the much-contested citizenship

guestion. The initial decision to include the citizenship question caused controversy over

its inevitable detriment to accurate counts of immigrant communities and communities

of color, backed by extensive evidence.3 The citizenship question did not go through

the years-long process of research and testing that most new material, including the

MENA question, must undergo to be added to the census short form.3! The inclusion of

this question, according to the Census Bureau
substantial decrease in the response rate of immigrant communities for fear of collection

of this information.3? The question was eventually blocked from being included given

that Athe citizenship question wil lesgoasase a s
rates among noncitizen households, 0 with anot

violated the Admini st rati ve Procedure Act and the Enume
inclusion will materially harm the accuracy of the census without advancing any

| egi ti mat e g ov & Amaocerate colntot pepulatiens is éssential to

secure resources and representations for every community, so the purposeful creation

of an undercount is an insidious mechanism to take away political clout and

socioeconomic resources from a specific population.

Differential Undercount

Who is counted has broader implications as states, and the communities within, lose out

on important funds and representation when populations are systematically

undercounted. Historically, white people are overcounted in the census while people of

color are undercounted, rcoeatdongnawhdtchfevent
communities are over-resourced and undercounted communities are under-resourced.3*
AHato-dount 0 popul ations that are at risk of un
people of color, rural residents, low-income households,andi ' | i ngui sti cal ly i
households; frequent movers; foreign born residents; households below the poverty

line; large (i.e. overcrowded) households; low educational attainment households; &
singleparent headed® househol ds. o

29 Hansi.
®*Nel son, fACounting Change: Ensuring an Inclusive Censu
Wi ce, fAApril 1, 2020 |s the Next Census Day: Everyone
2Nel son, fACounting ChangeCemEsssirfiog @ommunrci uisés of Col
33 Nelson.
34 Nelson.
®panahy and Lang, #fADistortion in the Census: Americads

10



The differential undercount can be attributed to several structural and systemic factors.

For one, the census form was sent electronically in 2020, and people of color, poor,

rural, and immigrant communities i that are already historically undercounted i have

less access to broadband internet®* Fur t her, many-to@efoutnh&@se dAhard
communities have suffered from historical discrimination of government policies, and

are therefore more likely to distrust the government and not fill out the census.®’

Differential undercounts, in which numerical methods under-resource and

underrepresent communities relegated to the bottom of our racial and sociopolitical

hierarchies, are often treated as unresolvable, as opposed to large, discriminatory

issues that need to be addressed.38

The Census Bureau estimates that it undercounted the Black population by 3.3% in
2020, an increase from the 2.0% undercount in 2010; the Hispanic/Latine population by
5.0% in 2020, an increase from 1.5% in 2010; the American Indian or Alaska Native
population living on reservation by 5.6%, an increase from 4.9% in 2010.3° At the same
time, the Bureau estimates that it overcounted the non-Hispanic, white population by
1.6%, an increase from .8% in 2010; the Asian population by 2.6%, an increase from
0.0% in 2010, and the Native Hawaiian or Other Pacific Islander population by 1.3%, an
increase from 1.0% in 2010.4° Therefore, the Black population experienced a 4.9%
differential undercount (the difference between the white overcount and the minority
community undercount) in 2020, the Hispanic/Latine population a 6.6% differential
undercount, and indigenous populations on reservations a 7.2% differential undercount.
OQur methods of gathering data create discri mi
moralities about different populations.

These discriminatory numbers create discriminatory funding. The Federal Medical

Assistance Percentage (FMAP) guides the distribution of funds based on the census

popul ation count for Medicaid, the Chitel!l drends
IV-E Foster Care, Title IV-E Adoption Assistance, and the Child Care and Development

Fund.*! Thirty seven states lost FMAP-determined funds in the 2010 census due to

missing people in population counts, the median Fiscal Year (FY) 2015 loss among

these states was $1,091 per person, ranging from $533/person in Utah to

$2,309/person in Vermont.*?

%Nel son, iCounting Change: Ensuring an I nclusive Censu
%" Danahyand Lang, f@ADistortion in the Census: Americabs Ol
38 Danahy and Lang.

®ACensus Bureau Releases Estimates of Undercount and O
“HCensus Bureau Releases Estimates ofCeWmdesr ®dount and O
““fCensus Bureau Releases Estimates of Undercount and O
2Reamer , AEsti mating Fiscal Costs of a Census Undercou

11



The 2020 Decennial Census faced a particular set of challenges which contributed to

the differential undercount and the late release of census data. As previously

mentioned, the lack of broadband and the threat of a citizenship question likely

contributed to a decrease in response rate of communities of color, low-income, and

i mmi grant communities. Other challengeg inclu
a director who will have ample time to prepare and perform needed course correction,

and the cancellation of vital tests on new technology and methodologiesd [which]

coincide with this hist c®™Thepandeannadyfedampextiac t ur ni
challenge, causing delays in administration as well as difficulty with in-person data

collection. Institutional and systemic barriers created a scenario in which our systems of

counting inherently disadvantage communities of color and low-income communities.

Where We Count

Where we count is a political question with implications that span across resources,
representation, and recognition. The first decennial census in 1790 established the
Ausual residenceo rul e, which <coaoshofteetipee opl e w
(which is not necessarily their voting or legal residence).** Usual residence has been
the precedent for most populations, which has been particularly important when
determining where to count group quarters populations, which includes institutional
populations (correctional, juvenile, nursing, and various medical/psychiatric institutions)
and noninstitutional populations (college/universities, military quarters, and various
other emergency and transitional shelters).*> Where people are counted determines
where and how they have access to civic life and political representation, where and
how their voice can be heard and represented.

The location in which we count reflects our societal morality of who gets recognition and
where. The 2020 Census National Redistricting Data Summary File details where
populations are counted on Census Day. For group quarter populations, boarding

schoolstudents bel ow the college |l evel are counte
youth in juvenile facilities are counted at the facility.*® This stark difference in counting
demonstrates our societyodos differential view

adverse conditions. Military personnel who are stationed outside the US and federally
affiliated overseas populations are counted in their home state for purposes or
apportionment of seats for the House of Representatives, but not counted when it

“*Nel son, fACounting Change: Ensuring an Inclusive Censu
“Holcomb, #fAPBdasseodh Gerrymandering and the Systematic Dil ut
®n2020 Census National Redistricting Data Summary File
82020 Census National Redistricting Data Summary File
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comes to smaller geographic redistricting.4” Despite not being located in the state

physically, the Census Bureau recognizes federalemploye e s connections t
and counts them at their home location, which is in stark contrast to incarcerated

populations which are only counted at their prison, not home location, by the Census

Bureau.

Recogni zing that s ome o inadasation goastbeysnt phgsigdl c i t i

(0]

Z e

presence, Franklin v Massachusetts ( 1 992) established the preced

in allowing federal overseas employees to be counted at their home of record.*® The
Supreme Court made this decision, citing thatreside nce A décan mean mor e
physical presence, and has been used broadly enough to include some element of

all egiance or e n d*®The degsion alse citds the rasidentya c e . 6 0
requirement for holding congressional office, noting that many congressional candidates
do not live at their place of residence year round but have an enduring tie to their place

of constituency.®® Both incarcerated people and military personnel that are placed
outside of their home maintain an enduring time to their home district, but only military
personnel can be counted there under our current restrictions. Here numbers create a
scenario that normalizes the removal of people from their home communities by

counting them at prisons, rather than representing the enduring tie that incarcerated
people maintain to their homes throughout their period of incarceration.

Representation is determined by constituency; people cannot be constituents of prisons
despite being treated as such by our current system of counting people. Leading up to
the 2020 census, over 99.9% of the 77,887 comments the Census Bureau received
related to the counting of incarcerated populations urged that they should be counted at
their home or pre-incarcerated address.>?

Inclusion of Group Quarters Data

While the census still counts incarcerated populations in their prison districts, the
publication of data on institutionalized populations is a first step toward recognition
through acknowledgement by statistical citizenship. This most recent decennial census
included, for the first time, a Group Quarters dataset. The Group Quarters table, that
was released as part of the P.L. 94-171 Summary File dataset i largely used for
redistricting purposes, provides counts and demographic data for people living in group

“AFrequently Asked Questions (FAQs). o

®Ho, fivE@opdtituents:Prison-Based Gerrymandering and the Current
4 Ho.

50 Ho.

"fFinal 2020 Census Residence Criteria and Residence
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guarters, including nursing homes, military barracks, college/university student housing,
prisons and jails, and juvenile facilities.>? While this data was officially made available
for the first time in 2011 following the 2010 census, it was not released until after many
redistricting deadlines had passed, and did not include characteristics of any of the
group quarters population.>® This addition allows people involved in redistricting
processes to see where incarcerated populations, among others, are housed, bringing
recognition to these populations through numerical integration.

Numbers create, and by creating data for incarcerated populations, the numbers create
a recognition of this population as a distinct constituency with varying circumstances.

The numbers do not represent the incarcerated

districts or the inequities of counting them at the prison districts. The numbers create a
scenario in which incarcerated populations are viewed as constituents of the prison
rather than representing them as a population removed from their home communities.

As we discuss where prison populations are allocated, beyond providing group quarters
data for public use, the Bureau also provides the Census Geocoder, which geocodes
(matches addresses to geographic locations) addresses.> The geocoder is a powerful
tool that redistricters (and others) can use to reallocate populations to known
addresses. In the case of prison gerrymandering, the Census Geocoder can take the
pre-incarceration addresses of incarcerated populations and geocode them so that the
incarcerated populations can be reallocated to their last known address. However, the
Geocoder is not a panacea, as obtaining accurate addresses and cooperation from
Departments of Justice or the Bureau of Prisons is variable at best.

Redistricting and Gerrymandering

Redistricting

What It Is

The number of people in each district determines the political power of the constituents,
so districts are drawn to keep the population relatively equal so that voters maintain
relatively equal voting power. Imagine we have two legislative districts, one contains
part of a major city and has a population of around 20,000 people. The other is made up
of some suburban and rural areas in the surrounding area and contains only 15,000

22020 Census National Redistricting Data Summary

fAdvance Group Quiareéebat Ssemaoy F

AGeocoding Services Web Application Programming
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people. Both districts can elect one representative, but in this scenario every 3 voters in
the suburban/rural district have as much voting power as 4 voters in the urban district,
meaning their voting power is 33% greater than the urban residents. While this scenario
is made up, it reflects the real issues we face when creating voting districts.>> Because
populations shift over a decade, districts gain or lose population, redistricting happens
with the goal to ensure that districts maintain relatively equal population as a way of

equalizing the political clout of each person

Every ten years following the decennial census, states undergo the process of
redistricting in which they redraw the boundaries of congressional and state legislative
districts from which public officials are elected so that the districts accurately reflect
population shifts.>¢ Redistricting determines where we and our voice count, transforming
statistics from the census into political clout and representation. Redistricting also
occurs on the local level, including county and city legislative bodies, school districts,
judicial districts, and other utility or administrative districts.>” While this process often
occurs after the release of the decennial census data, some localities may redistrict
more or less frequently, depending on population changes.>8

Numbers i who, how, and where we count i frozen in time from Census Day (April 1 of
each decade) data determine representation for the next ten years.

Legal Requirements

The strict deviation requirements across districts attempt to ensure equal representation
through numerical equality, although the discrepancies in who is counted, where, and
how mean that numerical equality does not guarantee numerical equity i equal
numbers does not mean equal access i and does not translate to representational
equity.

In 1962, Baker v. Carr first established the legal precedent that votes must be weighted

equally across congressional districtsit he f@Aone person, nho4 vot e
Wesberryv. Sandersappl i ed the fAone person, one Vvote

districts.®° Following the Wesberry case, the 1964 Reynolds v. Sims case applied one

%5 |t is important to note that the number of people in each district is not directly correlated to voting power
given that some people may not be eligible or registered to vote and turnout may vary.

®fwhat | s Redistricting and Why Should We Care?o
fiLocal Redistricting. o

®flLocal Redistricting. o

®Wex Definitions Team, ABaker v. Carr (1962).0

60 Stinebrickner-K a u f f ma n , fiCounting Matters: Pr Ore @arsor, @Qnmat e s ,
Vote. o
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person, one vote to state legislative districts.6* The Court found the constitutional basis

for these decisions in Article |, Section 2 of the Constitution and the Equal Protection

Clause, respectively.®? The Wesberry and Reynolds cases were landmark cases in

establishingt he fAone person, one voteo doctrine for
voters of different districts, a way of attempting to equalize statistical citizenship across
communities and regions.

To ensure compliance with one person, one vote, state or local legislative maps must
have a top-to-bottom deviation less than ten percent.®3 This deviation means that the
smallest district must be less than 10% smaller than the largest districts, meaning
districts can have < +5% deviation from the ideal value (the exact population each
district would have if they were to be exactly equal). Some states have elected to have
stricter deviation requirements (for instance, Colorado limits to a maximum 5%
deviation).% Districts with a ten to sixteen percent deviation can only be permissible
through a prima facie case.®® Deviations greater than sixteen percent are rarely
permissible or justifiable.®

Congressional districts have significantly less leeway. The Supreme Court has ruled in

various cases, starting with Kirkpatrick v. Preisler, that there is no deviation among

congressional districts in which the variation becomes uniformly acceptable.®’ In Vieth v.
Pennsylvania (2002), the US District Court for the Middle District of Pennsylvania
declared a 19 person deviaton i n Pennsyl vaniads congr%ssiona
Many states, such as Connecticut, Arizona, and New York, now ensure all

congressional districts to have the exact same population, plus or minus one person.®°

The government attempts to enforce numerical equality as a proxy for political equality,

as statistical citizenship is a proxy for representation.

61 Stinebrickner-Kauffman.

62 Stinebrickner-Kauffman.
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through Counting Prisoners. o

% Frodle.
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Who Does It

Legislative and congressional redistricting has traditionally been the responsibility of
state legislatures.’® In over two-thirds of states, state legislatures have control over
drawing their state legislative and congressional district boundaries.”* Some states have
advisory commissions which help advise the legislature on the redistricting process and
others have backup commissions if the legislature is unable to agree upon a plan.”?
States in which the legislatures do not draw the districts may have either politician
commissions or independent commissions.”® Politician commissions may be composed
of nominated commissioners and elected officials.”* Independent commissions may not
contain legislators or public officials, although the level of independence from the
legislature varies by state.”

Census Data

Our decisions around collecting information create the data rather than represent what
is actually happening in the numbers. Since there is no legal requirement to use census
data during redistricting,’® adjustments can be made to the data. The ability to adjust
redistricting data means we can adjust the ways in which we account for who is counted
and who is represented. We can create systems of numerical representation that reflect
goals of societal equity rather than the current system that creates racially inequitable
situations from prison gerrymandering.

In the 1966 Burns v. Richardson case, the Supreme Court allowed Hawaii to create a

redistricting plan for their state senate of registered voters rather than total population.””

There were a large number of military personnel stationed in Hawaii who were not

registered to vote there, which led to disparate numbers of actual voting eligible

population.”® The Court upheld this plan, acknowledging that non-voting populations do

not have to be included T°Hlerestite&£ous iedogniaep thatr t i on m
numerical equality (total population equality) is not equivalent to representational equity,

“fARedistricting Commissions: Congressional Pl ans. 0o
“"AWho Draws the Lines?0; fRedistricting Commissions: C
fWho Draws the Lines?0o
BAWho Draws the Lines?0o

t

“fWho Draws he Lines?b9d

“fWho Draws the Lines?0d

76 Although there is no legal requirement to use census data, drastic changes to the data or using a

different dataset may lead to legal challenges.

"Ebenstein, fAThe Geography of Mass Incarceration: Pris
Prisoners6 Political Representation. 0o

8 Epenstein.

® Ebenstein.
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emphasizing that the numbers we choose do not represent but create our realities and
perceptions of equity.

A similar challenge occurred in Hawaii after the 2010 census in Kostick v. Nago, in
which plaintiffs challenged the state legislative reapportionment plan for the removal of
108,767 military personnel, military dependents, and non-resident university students
from the apportionment base. The district court denied this motion and approved the
plan, citing that the miscounting of the non-voting population may lead to vote
distortion.8* There is room for flexibility of data used in redistricting in order to create a
more equitable statistical citizenship in voting districts.

While there is no legal requirement that the census be used for redistricting, it is the

precedent for redistricting data because it provides detailed, nationwide population and

demographic data. In 1975, Congress enacted Public Law (P.L.) 94-171, which requires

the Census Bureau to provide states with dat a
tabul ati ons 8pSincephe firat lelaaseiinolA80,dhe Bureau provides

summaries for major race groups cross-tabulated by Hispanic/non-Hispanic origin, and

in 1990 began to include voting age population (VAP, 18 years and older) cross-

tabulated by race and Hispanic origin.3

Voting age population (VAP) and citizens of voting age population (CVAP) are two
population categories often considered in redistricting. VAP is all adults (18 years and
older), while CVAP is people who are potentially eligible to vote. Depending on the
locality, VAP and CVAP may differ greatly from a population in a district, and therefore
may be taken into consideration when creating voting districts. Here is another example
of how the different data may change our perception of representational equality.
Districts with similar populations may have largely differing VAP or CVAP populations,
So representational equality may look different depending on what numbers are being
used.

For the 2020 census data, the Bureau released the PL 94-171 dataset on August 12,
2021 in legacy format®* (pipe-delimited text file®%) and the full redistricting toolkit on
September 16, 20218 (tabulated data format, organized and separated by geography

80 Ebenstein.

81 Ebenstein.

82CRVRDO, fADecennial -10ednResdiRB.tlr.i c34 ng Data. o
83 CRVRDO.

84 CRVRDO.

APL-1¥94 Dataset. 0

8% CRVRDO, fADecenni ail7Cemeds sPriLct®94g Data.o
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and fAreadily wusabl e i n®¥).dmyatasg cotadnd sxlsiememary sof t wa
file tables:

0 P1.7 Race

0 P2.71 Hispanic or Latino, and not Hispanic or Latino by Race

0 P3.71 Race for the Population 18 Years and Over

0 P4.71 Hispanic or Latino, and not Hispanic or Latino by Race for the Population

18 Years and Over
0 P5.71 Group Quarters Population by Major Group Quarters Type

w

6 H1.1 Occupancy Status (Housing)2
P5 is one of the tables new to the 2020 census, allowing people to see where
institutionalized populations, including prison populations, are located.

Gerrymandering

What It Is

Gerrymandering is the practice of drawing electoral boundaries to manufacture

particular outcomes for elections. Through manipulation of statistics and data, experts

draw voters into specific districts with the intention of controlling the election outcomes

and who the voters are®® i as opposed to districts being drawn so voters have control

over election outcomes. Gerrymandering may result in contorted or oddly shaped

districts in order to fit specific constituents into districts, but districts can still be

gerrymandering even if they appear regularly shaped.®® Gerrymandering determines a
personés statistical citizenship by deter mini
groups in districts, manipulating their ability to mobilize numbers to exercise any political

clout.

There are three basic techniques used to gerrymander: packing, cracking, and
stacking.®! Packing is the process in which voters of a certain group (often political party
or race/ethnicity) are crammed into districts.? Packing places voting groups into as few
districts as possible so they are likely able to elect candidates of their choice, but only in
these select and few districts; their voting strength is diluted in other districts.®3

The counterpart technique of packing is cracking, in which groups of voters (again, often
of the same political party or race/ethnicity) are split across numerous districts as a way

APL-1¥4 Dat aset. 0
8 CRVRDO, fADecenni all7Cemeds sPriLct®94g Data. o

8 Kirschenbaum and Li, fAGerrymandering Explained. o

9 Kirschenbaum and Li.

“Wi | I'i ams, fiKeepi ngdBet ARweaarles oRe dStsatcrkiicntgi,ngPacki ng, and
2Kirschenbaum and Li, AGerrymandering Explained. o

98 Kirschenbaum and Li.
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of diluting their voting power.®*The votersé political clout is
difficult for them to elect their preferred candidates in any district.%®

‘ Cracking

Packing ‘ ‘ ‘ ‘ .

Figure 1: Packing and crackingvisua. Chang, Al vi n. AHow the Supr eme
Explained with a Simple Di a g r a mOaiobev @ X017. https://www.vox.com/policy-and-
politics/2017/10/9/16432358/gerrymandering-supreme-court-diagram.

This above diagram shows how despite having the same number of blue and red voters
here, horizontal districts create a plan in which red dots have control of three districts
and blue only control of one.

Lastly, stacking places minority populations with a largely voting white population,

creating a district in which it appears that minoritized populations have the ability to

elect a candidate of their preference.® In reality, this process places the populations of

color that are low-income and less-educated with higher-income, more-educated white

voters who will have greater voting turnout.®” The more wealthy, white population

therefore exercises greater political clout in the district and is likely to outvote the voters

of color, despite the ¥ptics of a more Afairo

Gerrymandering is a political act that exploits the power in redistricting to determine
statistical citizenship in the pursuit of maintaining political power.

Types of Gerrymandering

To understand the ways in which moving around population manipulates numerical
representation, we must understand the four most pervasive forms of gerrymandering
are partisan (also known as political), racial, bipartisan (also known as incumbent-
based), and prison.®®

94 Kirschenbaum and Li.
95 Kirschenbaum and Li.

Wi |l Iliams, fiKeepi ngdBet ARweaarles oRe dStsatcrkiicntgi,ngPacki ng, and
97 williams.
98 williams.
®ARedistricting Basicso; Prokop, fAGerrymandering, Expl
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Partisan gerrymandering is when districts are drawn to benefit a political party, drawing

districts to intentionally maintain and/or gain control.!® As det ai |l ed i n ARedi s
Who Does ito above, state | egi sl aetmajoriyef have <c
states. In these states, the majority party in the state legislature has control over the

redistricting process, and can then draw district lines that unfairly favor their party.10t

States that charge commissions with conducting redistricting can still suffer from

partisan gerrymandering, depending on the commission and the process of approval of

the maps.’®?Parti san gerrymandering uses data of HfAp:¢«
turnout rates, and various other demographic factors that indicate how [constituents]

mi ght % ote. o

Communities of color are most harmed by gerrymandering,'®* and while all forms of

gerrymandering can cause detriment to communities of color, racial gerrymandering

directly targets them. Racial gerrymandering is dilution of voting power of a racial or

ethnic group, which is often entangled with partisan gerrymandering.1% So, while racial
discrimination in redistricting is illegal under the Voting Rights Act and the Constitution,

claims can be made that racially discriminatory maps are partisan gerrymandering,

complicating the ability to fight them in court (something that will be discussed in further

depth in ARecent Litiga* on and Precedentso b

Bipartisan, or incumbent-based, gerrymandering is the drawing of maps to protect

incumbents in reelection for both (or all) parties.'®” Incumbent-based gerrymandering

can be done in either of the following ways:
home and core constituency in an attempt to ensure re-election or they can be drawn to

exclude other incumbents or challengers.1®

Prison gerrymandering, the final type and one we will focus most closely on, occurs
when incarcerated people are counted at their detention facilities instead of their home
address.1%° Although, prison gerrymandering varies from the other types in that it is
about the rules of counting people rather than where the lines are drawn. Only in Maine,
Vermont, the District of Columbia (DC) and Puerto Rico can people who are

Wprokop, Gerrymanderin Explained. o
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incarcerated in prison vote;*'C in all other states, people in prison cannot vote. Most
people incarcerated in jail for misdemeanors or held pre-trial maintain their right to
vote,''! however accessible to the ballot is variable, at best.'?> When incarcerated
people can vote, whether in prison or jail, they vote absentee at their last known
address.''® So, when incarcerated people are counted at their detention facility for the

purposes of redistricting, they cannot vote in that district, and the people who live in the

prison district maintain greater voting power than people who do not live in a prison
district. Prison gerrymandering only provides numerical recognition to people who are
incarcerated at their detention facility, negating their connection to home communities
and therefore their humanity outside of prison.

To revisit our earlier example in ARed
of 20,000 people each. If one district contains a prison of 5,000 people who are

disenfranchised and the other does not contain a prison, then the prison district only has
15,000 eligible voters (assuming all people who are not incarcerated are eligible to vote)

while the non-prison district maintains 20,000 eligible voters (under the same
assumption). The prison-district voters here, like in the first example, have 33% more
voting power than the non-prison district voters. The numbers we use to determine
representational equality determine if we reach representational equity.

History and Today, Past and Modern Examples
Gerrymandering goes back to the start of

our

congressional map Patrick Henry attempted to draw districts that would prevent James

Madison, his opponent, from winning a seat.'4

Gerrymandering gets its name from Massachusetts Democratic-Republican Governor
Elbridge Gerry, who took office in 1810.1'° Following his election, the Democratic-
Republican party drew a state Senate plan with the goal of weakening the Federalist
Party.1'® Under this district plan, the Democratic-Republicans received around 49% of
the vote, but won 29 of 40 seats in the state Senate.'!’ The plan was widely mocked,

MMThomson, fAThe Silenced Voices of People Who Are
Mporter, fAVoting in Jails.o

112 porter.

3Bel t, AMass ohmsiizati on and Civil Death. o
4Kirschenbaum and Li, fGerrymandering Explained. o
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with one district shaped like a salamander.'® The term gerrymander was coined from a
combination of the fAsaft amamame?d AGeEr t Wedgover

Figure 2: Cartoon of Governor Gerry's gerrymander in 1810.Pr ok op, Andr ew. i
Gerrymandering Come From?06 Vox, August 5, 20
https://www.vox.com/2014/8/5/17991968/gerrymandering-name-elbridge-gerry.

Shifting around population numbers to gain electoral advantage through racial
discrimination is centuries old in this country, contorting itself from the 1830s to the
issues of gerrymandering (especially racial and prison gerrymandering) we see now.
Gerrymandering first increased in the 1830s following the establishment of the
Democratic and Whig parties and increased even further when Black men were
enfranchised after the Civil War.?° Southern states drew districts to advantage the
Democratic Party, the favored party of white southerners, and disadvantage the
Republican Party, the favored party of Black voters.'?! In 1882, South Carolina drew a
Aboa constrictodatdi Btacktpeopkcensohée majorit:
population, into one district, giving all other districts a white majority.'2? Tactics, like
these, to reduce the political clout of Black voters were pervasive through the 19th
century,'?3 demonstrating the legacies of manipulating statistical citizenship in racially
discriminatory manners to maintain sociopolitical hierarchies.

Gerrymandering diminished in the early 1900s due to the disenfranchisement of Black
voters through Jim Crow Era suppression tactics, such as poll taxes, threat of lynching,

18prokop, AGerrymandering, Explained. o
119 prokop.

200 ittle, AHowi SgrBggamdien the US. o
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literacy tests, and grandfather clauses.*?* Whether through gerrymandering,
disenfranchisement laws, or deadly threats, the goal was the same: prevent Black
people from voting through vote dilution and vote denial.

In the 1960 case Gomillion v Lightfoot, Black citizens of Tuskegee, Alabama sued in
Federal District Court over the legislature 6s changes to city boundar.i
redrew Tuskegee into an irregular 28-sided shape.?® This oddly shaped polygon
removed all but four or five of its 400 Black voters while keeping all white voters in the
city boundaries.*?® The District Court dismissed the case, which was upheld by the
Court of Appeals, but this decision was overturned unanimously by the Supreme Court
which ruled that the boundaries violated the Fifteenth Amendment and in 1961 the
original boundaries were reinstituted.*?” This landmark case signified that states powers
were still limited by the US Constitution and were not immune to federal judicial review if
states were infringing upon federal rights.'?® Gomillion v. Lightfoot was one of the cases
to lay the groundwork for the passage of the Voting Rights Act of 1965.1%° Boundaries
change where people are counted, and therefore who is counted and who matters.

MORT R Nr yre

3 o AN
i

Figure 3: Tuskegee redistrictingmap.i Tus k e g e e Re d i Entyclopedia of AlgbanhaMarcho30,
2023. https://encyclopediaofalabama.org/media/tuskegee-redistricting-map/.

With the technology and information revolution we have seen over the past couple of
decades, gerrymandering has taken on a whole new meaning with the ability to
manipulate districts for political gain on a new level.*3° According to the Center for

24 ittle; Belt, fAMass Institutionalization and Civil De
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2”Mendenhall, AGomillion v. Lightfoot.od

128 Mendenhall.

129 Mendenhall.

¥ jittle, AHow Gerrymandering Began in the US. 29

24



American Program, gerrymandering was responsible for shifting 59 congressional seats
in the 2012, 2014, and 2016 midterm elections i 39 for Republicans and 20 for
Democrats.!3?

A prime example of gerrymanderingés abrthl ity t
Carolinads initial congressional map, which f
a stronghold on at least 10 of 14 congressional seats, despite the last presidential

election in which 48.6% of the state voted Democrat.*3? The proposed lines cracked

North Carolinabés previous 6th congressional d
Democrat and voted more Democrat than Republican by 24 points in the presidential

election, into four Republican majority districts.'*® This congressional map was rejected

in court with a new map required for the 2024 elections.'®* The state is currently using

an interim congressional plan drawn by the trial judges.'®® This congressional plan is

just one example of how the manipulation of the geography of numerical recognition can

be employed as a means to gain political power.

Recent Litigation and Precedents

The legal cases here demonstrate what exclusion of statistical citizenship we deem
permissible, reflecting our morals around numerical recognition. There are numerous
important Supreme Court cases regarding gerrymandering, but the last three here
demonstrate the ways in which recent Court decisions have reigned in the protections
against gerrymandering, and racial gerrymandering in particular. The systems of
counting people we deem permissible shape and are shaped by our societal values and
therefore the racial hierarchies present.

With the 1986 Supreme Court ruling in Thornburg v. Gingles, the Court established

three criteria for proving vote dilution based on race under Section 2 of the Voting

Rights Act (the Voting Rights Act is discusse
Di senfranchi sEneeminoriily caciah grodip must prove that they are large

and compact enough to make up a majority of a district, they are politically cohesive,

and that the majority group votes to defeat their preferred candidate.'®” These criteria

are often referred to as the Gingles factors or Gingles test.

Blwi t herspoon and Levine, fAThese Maps Show How Republic
132 witherspoon and Levine.
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Rucho v. Common Cause was a landmark case in 2019 in which the Supreme Court
determined that federal courts do not have the jurisdiction over questions of partisan
gerrymandering.*® In this case, a North Carolina Republican map maker was given

Aexplicit i nstamagwithall-3Republcan majceity.‘B°dhis legislator

even stated that his goal was Ato gain partis
Assembly.**The plan was also a racial gerrymander,
largest historically Black university, North Carolina A&T, across two congressional

districts.*** Thi s deci si on that Agreenlight[s] partis

ramifications for the allowance of racial discrimination and racial gerrymandering.142
Because political party association and race are often correlated, racially discriminatory
maps may become permissible (un-litigable) under the guise of being discriminatory of
political affiliation instead.4?

Merrill v. Milligan may have similar magnitude repercussions depending on the
Supreme Court decision. This case was heard before the Supreme Court on October 4,
2022 about Al abamads racially gerrym#nndered c
this plan, legislators packed and cracked Black communities such that their political
representation was nearly cut in half relative to demonstrated alternatives.4®> The district
court initially found that the map was likely to cause serious harm to Black voters by
violating Section 2 of the VRA.#¢ The court ordered the Alabama legislature to draw a
new map that included a second Black opportunity district.*4” In response, Alabama
appealed the decision and in February the Supreme Court agreed to hear the case.'*®
The Supr eme Co uMeridws Michgan will haverong standing implications
on the role of race in redistricting.1#

Beyond the eliminationof prote ct i on of racial groups, detaile
Re gqui r e Batlett vsStrickland (2009) was another setback in which the Supreme
Court concluded that only potential majority-minority districts could bring forward vote
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dilution claims.*®° This decision weakened the protections of voters of color under
Section 2 of the VRA, creating a threshold of how large the population must be, and
how it can be geographically distributed, before their voting power can be protected.>!

Understanding who we give numerical recognition to through redistricting and
gerrymandering exemplifies the statistical citizenship our representational system is
based upon.

Disenfranchisement

Felony Disenfranchisement

Felony disenfranchisement falls within a larger idea of civil death, the negation of
someoneds statistical <citizenship, one which
ancient civilizations.'>? In Greece certain people who committed crimes would

experience a civil death through atimi in which they would be deprived of many rights

including the right to vote.'®3 In Roman times, a person who committed a criminal or

immoral act would be categorized as infamia and lose the right to vote.'>* England had

a similar concept known as civiliter mortuus, dead in law, in which a person would lose

their civil rights which included the right to vote.'>®

Civil death removes an individual from society through denying them numerical

recognition in civic life, disconnecting the two in an effort to ostracize and stigmatize the

individual. Institutional disenfranchisement serves as a form of moral gatekeeping,®

allowing political actors to create barriers that determine who has the legal right to
participate in society and who does nott. This
di v er d¢g°étoprexent institutionalized populations (often low income or people of

color) from becoming a voting bloc, one that would often vote with different interests

than those that are not institutionalized (often white and wealthier).1%8
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Civideat h was originally reserved for fAegregiou
di senfranchisement is now considered&d®a fAcoll a
Modern ci vil death removes peopleds statistic
the exclusion of populations constrained to the bottom of racial and societal hierarchies.

Following the passage of the 13th, 14th, and 15th Amendments, states began to impose

methods of political exclusion for Black people to perpetuate the cycles of

oppression.t® The 14th Amendment, passed in 1868, concerns the rights and privileges

of citizens, but it comes with a loophole: people could be disenfranchised for
iparticipation i n F€Thisdxdeptionremboldened statds eo@rrestr i me . 0
Black people for minor crimes as a method of disenfranchisement, 62 which went in so

far as the number of larceny charges increased before elections.%3 In this sense, states
weaponize di senfr anfcolri steameangti nags da sirteffault abl e p

From the ratification of the 15th Amendment in 1870, which outlawed the denial of the

vote based on race or previous servitude,!%® to the passage of the VRA in 1965, states
went beyond criminal disenfranchisement to institute other forms of legalized
disenfranchisement, and individuals used various intimidation tactics to prevent Black
people from voting.1%¢ Legislators legalized literacy tests, property requirements, and

poll taxes as ways to prevent Black people from having access to the ballot, and

instituted grandfather clauses to allow poor, non-property owning whites to still be able

to vote.16” Meanwhile, individuals used violence, intimidation, and fraud to prevent Black
voters from exercising this right,alsoc al | ed t he *fiKl an stage. 0

In 1974, the Supreme Court heard its first case addressing felony
disenfranchisement.'®® In this case, three people convicted of felonies sued for the right
to vote.'’® The Supreme Court ruled that felony disenfranchisement is constitutional

¥short, A6Phantom Constituentsd: -Ba¥Yedi GegrRyghnseAcngC
0Boyer, AFrom Disenfranchi s-ParsemQne-Yoe Rulkilssueanel Racibli p: The C
Discrimination in the Trump Era. o

%¥lTaliaferro, fiDefund to Refund the Vote: Dismantling t

162 Taliaferro.

163 B o y eFrom DiBenfranchisement to Citizenship: The One-Person One-Vote Rule Issue and Racial
Discrimination in the Trump Era. o

®4Bel t, fAMass Institutionalization and Civil Death. o
n15th Amendment to the U.S. Constitution: Voting Righ
¥6short, omoRbast i tuentsd: A VotingBRsgHt EeAcym&hdbkt ienge
167 short.

168
Short.
Boyer, AFrom Disenfranchi s-ParsemQne-Yoe Rulkilssueanel Raciali p: The C
Discrimination in the Trump Era. o
170 Boyer.

28



because of the 14th Amendment loophole,’! allowing the negation of statistical
citizenship through lack of civic numerical recognition.

States set their own felony threshold, leading to variability of incarceration and
disenfranchisement by state.'’? In Florida until 2019 theft of $300 could result in a
felony; this threshold was changed to $750.173 Another example is marijuana laws,
where in some states possession is a felony whereas in others it has been legalized.’*
Through the purported neutrality of statistics and numbers, felony thresholds can have
great variability, giving states the power to manipulate voting rights among citizens;
actors on the state level have the power to determine eligibility to vote.

Ability to Vote During and After Incarceration

The removal and restriction of voting rights during and after incarceration amplifies the

punishment and disempowerment of communities targeted by our systems of policing

and disenfranchisement. Because our society is one of statistical citizenship

(acceptance into society through numeri cal re
be counted in the political sphere gives lawmakers the ability to choose who is included

or excluded in society, whose rights are protected and represented, extending the

punitive measures after someone has already served (or is currently serving) their

determined punishment.

Only in Maine, Vermont, DC, and Puerto Rico do people always maintain their right to
vote, regardless of felony conviction.”® In 21 states (CA, CO, CT, Hl, IL, IN, MD, MA,
MI, MT, NV, NH, NJ, NY, ND, OH, OR, PA, RI, UT, and WA) voting rights are
automatically restored after release from incarceration.’® Voting rights in Virginia are
automatically restored after prison on a rolling basis by the Governor; people are no
longer prohibited from voting while on probation or parole.*’” In 15 states (GA, ID, KS,
LA, MN, MO, NE, NM, NC, OK, SC, SD, TX, WV, WI) voting rights are automatically
restored after completion of all parts of the sentence including prison, parole, and
probation.”® In Alaska, people with certain felony convictions cannot vote while
incarcerated or on community supervision, while any other conviction does not affect
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ability to vote.1’® In lowa, individuals convicted of a felony automatically regain the right
to vote after all parts of the sentence, except for crimes related to homicide or severe
sexual offenses 1 these people can petition to restore their right.*® In nine states (AL,
AR, AZ, DE, FL, KY, MS, TN, WY), the right to vote is lost until completion of the
sentence and some additional action is required (including repayment of fines/fees or
petitioning the government).*8!

When numerical recognition is granted to incarcerated individuals through the ability to

vote, they vote absentee from their last known residence.'®? They are not counted as
constituents of their prison district. l ncarc
voting address in any state.183

When people do have access to the ballot in jail, they also vote absentee.'®* Cook
County Jail in Chicago, lllinois i one of the largest jails in the US 7 was the first jail in
the US to have its own official, in-person polling place for people in jail.18> The District of
Columbia Jail gives people the option to register to vote during the intake process, and
then election officials deliver the absentee ballots and help answer any questions the
voters may have.'® These jails are the exception.

People face significant barriers to voting while imprisoned. With limited, or no, internet
or phone access, requesting an absentee ballot or voter registration form is a large
obstacle, whether the application be online or written, not to mention figuring out where
to mail it.'8” Restrictions on mail also complicate this process.'® Many people also do
not know they still can vote from jail and few programs exist that guarantee access to
the ballot in jail.'®° Further, people who are incarcerated lack access to information on
candidates and may have lost faith in the system, further contributing to voting
barriers.t*°

Formerly incarcerated people are ten percent more likely to recidivate in states that
permanently remove voting rights as compared to states that re-enfranchise people
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post-release.'®! This data suggests that inclusion into civic life is a necessary step of
integration into society post-incarceration as a way to prevent future recidivism. Further,
states with the most restrictive criminal disenfranchisement laws have lower voter
turnout than those with less restrictive policies.'®?

Civil death originated with the goal to remove the connection between individual and
society by removing the sociopolitical statistical citizenship of people.
Disenfranchisement serves this purpose of social exclusion and stigma, of
disempowerment of individuals and whole communities i rather than working toward
reintegration or rehabilitation, rather than recognizing the punishment that one has
already (or is currently) serving.1®3

Disenfranchisement Today

The incredibly large number of people who remain disenfranchised due to a past
conviction displays the sheer power that disenfranchisement holds over whole
communities. These systemic racial inequities built within our system of determining
when people count disempower millions of people, redefining who counts and how,
excluding millions of people from statistical citizenship in a society that already
constrains them within racially discriminatory practices.

In 2020, states disenfranchised 5.2 million people due to a felony conviction.®* This
number has increased by more than 400% in the past few decades.®® If all citizens who
have been stripped of their right to vote due to a felony conviction made up their own
state, it would be the 23rd largest state and receive nine votes in the Electoral
College.'®

Numerical exclusion in the political sphere is a racially discriminatory practice, with
almost one in every 60 non-Black individuals are disenfranchised as compared to one in
every 16 Black adults as of 2020.1%7 Black men are disenfranchised from a felony
conviction at a rate seven times the national average.'®® These numbers only increase
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when jail populations, who legally maintain the right to vote but are often barred from
having access to the ballot, are included in the count.*®® The Black voting age
population is 4x more likely to lose their right to vote than the rest of the voting age
population.?%0

Of the people who have been disenfranchised, 77% are not currently incarcerated; they
have completed their sentences or are under community supervision (parole or
probation).29%

There are an estimated 400,000 people in jail because they could not afford to post
bail;?°? in 2017 this number equated to almost two-thirds (64.7%) of people in jail being
held pretrial for inability to post bail.2°® People who are in poverty or have less economic
resources are therefore more affected by restricted voting access in jails as they are
less able to be released pre-trial.?®* Lack of access to voting in jail disproportionately
affects Black and Latine people who make up almost half (48%) of the jail population
nationally.?°> Numerical exclusion crosses socioeconomic and racial lines.

Millions of people in prisons and hundreds of thousands in jail lack access to a ballot
because of our structural inequities that represent our societal morality. As a society we
buy into the systems that remove numerical recognition of people, taking away their
ability to exercise their right to vote.

In 1965, Congress passed the Voting Rights Act (VRA), which outlawed the post-Civil
War era discriminatory voting practices.?°®¢ The VRA banned many voter discrimination
laws such as poll taxes and literacy tests.?%” Section 2 prohibited the denial or
obstruction of the right to vote based on race.??® Based on a formula in Section 4(b),
certain states and localities could be required to obtain preclearance, laid out in Section
5, to make any changes in election practices or procedures.??® These changes would
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require administrative review from the Attorney General or a determination by the US
District Court for DC to prove there is no discriminatory effect.?10

The VRA had a strong and immediate impact, with around 250,000 new Black voters
registered by the end of 1965.21' A Bl ack arrest rates fell in col
covered by the legislation and had a large number of newly enfranchised black

vot e¥s. o

In 2013, the Supreme Court heard a challenge to the formula used in Section 4(b) in the

case Shelby County v. Holder.?*3 The Court ruled the formula for coverage for Section 5
unconstitutional, essentially negating Sectio
discriminatory voting practices from being implemented.?'# Following the Shelby County

v. Holder decision, Texas, Michigan, and Alabama immediately passed voter

discrimination laws, among which were strict voter ID laws.?!®> These laws restrict

access to the ballot, meticulously targeting poor communities and communities of color

by determining whose voice counts.

Mass Incarceration

History of Incarceration and the Prison Boom

Carceral criminality was originally constructed to target Black people, specifically newly
freed enslaved people.?® Former slave states restructured their Slave Codes into Black
Codes to restrict any newly won freedom.?!” Angela Davis, a prominent abolitionist and
activist, explains this progression:

According to the Black Codes, there were crimes defined by state law for which

only black people could be Aduly convicted. o T
recently been extricated from a condition of hard labor for life, could be legally

sentenced to penal servitude. In the immediate aftermath of slavery, the southern
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states hastened to develop a criminal justice system that could legally restrict the
possibilities of freedom for newly released slaves.?!®

Mass institutionalization is not a new concept to the United States; exclusionary forms
of statistical citizenship has been around for centuries. In the 1800s, localities began
employing the use of poorhouses and almshouses to manage the pauper population.?19

These institutions were created with the goal

troublesome people from the environmental contexts that encouraged their problematic
b e h a v{ @tate. pdsons became prevalent in the 1820s and federal prisons were first
established in 1891.2%!

During this time period, Athe public also rec

instituti ons %4Tovns aompethddar institmiond te be.placed within
them for both the financial benefits and the power to appoint politically aligned people to
run the institutions.??® State-level institutions were also favored over local institutions
because they were cheaper and easier to manage 1 manage both the facility and the
population.??*

Il nstitutionalized people were only valued whe

benefit (economic or to bolster voting power), allowing the numbers to create a
beneficial scenario to the locality rather than representing the interests of the
institutionalized population.

From the 1980s to early 2000s, the number of state prisons increased from less than
600 to almost 1000.22% During this prison boom of the 80s and 90s, over 450 detention
facilities were built in rural and small town communities.??6 During this time the
incacerated population increased from 218,000 in 1974 to 2.3 million in 2003.2%7 This
drastic increase also equates to an almost 500% increase in prison population from
1980 to 2010.222 Zooming in on NY, from 1980-2000 the number of detention facilities
more than doubled from 30 to 65 while the rate of imprisonment tripled in this time.22°
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Despite New York being 68% white according to the 2000 Decennial Census, Black and
Latine people accounted for 85% of incarcerated population growth 1970-2000 in NY.230

In 1982, President Ronald Reagan declared the current drug war, years before crack

cocaine became a public health concern.?3! Michelle Alexander, a civil rights activist,
explained that media publicity f uedresatentt he War
raci al stereotypes of black women as irrespon
men as OpPmaddt ofs@n inferior?FhedVarombDrugs nal sub
offered white people an opportunity to mask their racism and frustration of Black

progress in race-neutral language purporting to fight for increased safety in America,?33
despite the fact that fAmass incarceration dur
of ficial 2 AngeeeDavisaims sp.thisissue in her analysis of the

obsolescence of prisons:

The prison there functions ideologically as an abstract site into which
undesirables are deposited, relieving us of the responsibility of thinking about the
real issues afflicting those communities from which prisoners are drawn in such
disproportionate numbers. This is the ideological work that the prison performs i
it relieves us of the responsibility of seriously engaging with the problems of our
society, especially those produced by racism and, increasingly, global
capitalism.?%

The tough on crime policies, which included mandated imprisonment and longer

sentences,?%¢ that persisted through the Nixon, Reagan, Bush, and Clinton

administrations participated in this use of race-neutral language to justify racist policies
contributing to racially discriminate incarce
strikes and youdbére out |l awo in 1994 which man
convictions.?¥” The tough on crime policies of the Clinton Administrationled t o f 61l ar ge
increases in federal and state [incarcerated] populations of any president in American

hi st %8®iMhe pawér of these laws came from their ability to shape the perceptions of

the social world by exaggerating the danger and quantity of drug issues, purporting

neutrality while in fact playing upon existing racial hierarchies.
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The anti-drug legislation of the time was racially discriminatory 1 for instance,
Amandatory minimum sentences for the distri
punishment for distribution of crackd associated with blacksd than powder cocained
associ at ed 2% The WarwerhDrugsevgmsked its racist roots in proclaiming to

be ridding the streets of dangerous drugs, but in reality almost 80% of the growth in

drug arrests were related to marijuana in the 1990s.24°

Drug offenses constituted two-third of the federal prison population increase and over

half the state prison population increase between 1985 and 2000.2*! Between 1980 and

this past decade, the number of people incarcerated for a drug offense has increased

over 1,000%.24?> The War on Drugs led sentencing policies that dramatically

exacerbated the already prevalent racial disparities in incarceration.?*® The United

States incarcerates fia | arger percentage of
atthehei ght of Z%partheid. o

The War on Drugs systematically targeted Black and Latine populations, which account
for almost 90% of drug offense-related prison sentences.?*®> The rate of prison
admission for drug offenses in 2000 was 26 times the rate of 1983 for the Black
population and 22 times the 1983 rate for the Latine population.?*¢ Black and Latine
people contributed to 85% of the growth of incarcerated populations from 1970 to
2000.247

Altogether, the War on Drugs, tough on crime, and three strike policies worked together
to make the United States the world leader in incarceration, housing around 20% of the

worl débs incarcerated population but | ess than

population.?8
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Incarcerated Population and Demographics

The uniquely high incarceration rates of the United States demonstrate how numbers
and statistics may themselves seem objective, but in reality, they reflect larger societal
power struggles. The sheer number of people incarcerated in the US epitomizes how
those in power can take advantage of the racist systems to disenfranchise and
disempower communities.

The incarcerated population in 2020, over 1.7 million 7 1.18 million in prison and
550,000 in jail, was larger than the population of Phoenix i the fifth largest city in the
US.?*° The incarcerated population was larger than 12 states (including D.C.), almost
the same as the three smallest states combined,?>° and if it were its own state would
have two congressional representatives and five votes in the Electoral College.?%! It is
also worth noting that at the end of 2020, almost 3.9 million people were under
probation or parole (also known as community supervision).252

The incarcerated population peaked in 2008 at 2,330,275 million (state, federal, and
jail).253

Mass incarcerat i ond6s di sproportionate targeting of B
disempowers whole communities, beyond just the individuals actively incarcerated. As

of 2020, while Black people make up only about 14% of the US population,?>* they

make up 33% of those incarcerated in state or federal detention facilities?>® and 35% of

the jail population.?>® Latine people account for almost 19% of the US population,?®” but

over 23% of the state and federal incarcerated population?>® and 15% of the jail

population.?%9
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Black and Latine people are more likely to be sentenced to incarceration in state and
federal courts and to receive longer sentences than white people in similar situations.?°
Further, Black people are 7x more likely to be wrongfully convicted of murder, 3.5x more
likely to be wrongfully convicted of sexual assault, and 12x more likely to be wrongfully
convicted of a drug offense than white people.?6*

The state and federal imprisonment rate is 938 per 100,000 for the Black population and
446 per 100,000 for the Latine population i compared with 183 per 100,000 for the
white population.?%? The jail imprisonment rate is 465 per 100,000 for Black people and
134 per 100,000 for Latine people i compared with 133 per 100,000 for white people.?%3
These numbers reflect a sharp decrease in imprisonment rates from the previous year.
In federal and state facilities, there was a decrease of 13.8% in the Black population,
15.8% in Hispanic, and 14.9% in white.?%* For jail imprisonment rates, from 2019 to
2020 there was a decrease of 22.5% in Black imprisonment rates, 24.5% in Hispanic,
and 27.6% in white.?®> These numbers are not representative of the societal inequities
that have led to the racial discrepancies in incarceration, but rather are created by our
politics and societal morality that have built the racist society that constructs these

numbers.

As of early 2000s data, there were 173 counties in the nation in which half of the Black
population were incarcerated.?%6 As of 2016, in twelve states over half the prison
population was Black and in Maryland 72% of the prison population was Black.?6” One
in every three Black men and one in every six Latino men will be incarcerated in their
lifetime, compared to one in every seventeen white men.2®® These discrepancies do not
reflect the legacies of racism and oppression that created a society in which people of
color are targeted by our systems of policies, but reflect a society that has used these

numbers to justify the continual weaponization of mass incarceration against

communities of color.
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Prison Gerrymandering

What It Is

Prison gerrymandering is a type of gerrymandering in which people who are
incarcerated are counted during redistricting at their detention facility T as opposed to
being counted at their last known home address. This practice allows those in charge of
the redistricting process to manipulate the numbers to create scenarios that bolster the
political clout of white districts rather than accurately representing the population. This
process is especially problematic given the fact that in 48 states, incarcerated people
are not even permitted to vote.?®® When incarcerated people can vote (Vermont, Maine,
DC, and Puerto Rico), they vote absentee from their last known address?’° i not the
prison district.

Prison gerrymandering artificially distorts and inflates voting districts by packing in
people that are not treated as constituents. Incarcerated people are only counted as
inhumane objects to fill the space of the districts and not counted as real constituents of
the districts given the removal of their right to vote. If a voting district has a large prison
population, then this district has fewer constituents than that of a non-prison district,
giving the non-incarcerated population in the prison district more political clout.?’* Given
the relatively small population of local districts, prison gerrymandering can greatly affect
political clout at the local level.?’? State legislative districts are also smaller than
congressional districts, so effects of prison gerrymandering can also be seen at a
greater scale on this level.?”3

Communities that suffer from the highest levels of policing and incarceration, which are
disproportionately Black and brown communities, are more affected by prison
gerrymandering, losing their political voice to the prison holding districts.?’4 Prisons are
disproportionately located in white and rural areas, despite more incarcerated people
being from urban areas and communities of color, so political clout is transferred out of
urban communities of color and into rural white areas due to prison gerrymandering.?”®

Prison gerrymandering goes beyond dilution of political clout by also normalizing the
removal of populations from their home communities and counting them at the prison.
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By counting people as if the prison were their home, prison gerrymandering perpetuates
and is perpetuated by the morality in society that says people belong in prison and not
their home i the same morality that perpetuates and is perpetuated by mass
incarceration.

Examples, Past to Today

A prime example of prison gerrymandering is that of Anamosa, lowa in 2002.27¢ The
town was split into four City Council wards with a population of around 1,370 people
each, but Ward 2 contained a state prison of over 1,320 incarcerated people so its non-
incarcerated population was only around 50 people.?’” The 50 or so constituents in this
district had as much voting power as the 1,370 constituents from another ward. The City
Councilor elected from Ward 2 won with only two write-in votes.?’8

The ways in which we count people distorts communities and populations. As of the

early 2000s, Cook County, lllinois i which contains Chicago i housed only 1% of the
statebds prison popul ation despite 60% of the
county.?”® Similarly, Los Angeles only housed 3% of the incarcerated population despite

34% of the incarcerated population being from Los Angeles.??° Dallas County, Texas

convicted over 15% of state incarcerated people, but held none of them.?8! On the other

hand, Walker County, Texas confined 10.4% of the prison population while only

convicted 0.2%.%82

A 2018 study looking at prison population reallocation in Pennsylvania found that were
incarcerated people to be reallocated to their home districts, four state legislative
districts would become illegally too small while four districts would become too big, all of
urban or contain a central city in a rural county.?®3 Three of four of the districts that
would become overpopulated are majority-minority districts,?®* meaning a majority of
their population is made of racial minorities; three of the four districts are also urban
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districts.?®®*1 f t hi s reall ocation occurred, 20% of Ph
live in districts that are too large to be legal.?®®

Prison Policy Initiativeds Prisoners of the Ce
on how prison gerrymandering has distorted district population after the 2000 and 2010
censuses: https://www.prisonersofthecensus.org/problem/state.html.

Issues of Inequity and Inequality

Prison gerrymandering is reminiscent of the Three-Fifths Compromise, which originally

served to bolster Southern representation in Congress while still prohibiting the Black
population from voting.?2’ A Hi st ori cally, the counting of dis
political purposes, has provided their oppressors the ability to maintain political power in
stateandnati o n a | repr es e Prsdn gerrgmarnmeridgi senses tibe same

ends, bolstering the voting power of (disproportionately white rural) prison districts while

continuing the disenfranchisement of (disproportionately Black and Latine) prison

populations.

As we have already seen, mass incarceration has been deployed to specifically target
Black and Latine communities, leading to disproportionately high incarceration rates.
Because urban communities of color are disproportionately affected by incarceration,
prison gerrymandering primarily affects these communities.?® If someone is held
pretrial during the census, they are counted in their location of incarceration for the next
ten years even if they are released soon after.2°° This practice is particularly damaging
to low-income communities who cannot afford to make bail, and therefore will receive
less representation for years to come as a result.?°!

Because prison gerrymandering is politically beneficial to the voting districts and their
representatives, there is incentive to oppose criminal justice reform (or abolition)

because that would decrease mass incarceration?®? and therefore take away political

clout. For instance, Athe two state senators
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to reform New York's harsh Rockefeller drug sentencing laws represented districts that
were home to more than 17% of t#% state

s [in
As of the early 2000s, rural communities constituted around 20% of the US population

despite housing approximately 40% of all incarcerated people?®* and accounting for

60% of new prison construction.?®® These numbers demonstrate the shifting power

away from urban communities of color and into rural, predominantly white communities.

State felony disenfranchisement laws remove the ability to vote disproportionately for

Black and Latine people, mass incarceration removes people of color from their home
communities, while prison gerrymandering dilwu
power.2% All of these systems of disenfranchisement and exclusion from political

venues work together, creating a cyclical loop of removal from the political sphere i

another civil death.

Relevant Litigation and Precedents

The cases here look at litigation relating to where and how people count. These cases
have direct implications for nonvoting and/or distantly located populations, both of which
are characteristics of incarcerated populations.

In Garza v County of Los Angeles (1990), the Ninth Circuit Court determined that the

use of total population rather than voter population created disparate voting outcomes

given the cityos | a®gdoencowatti mal pap ulhatti drm.e
violated the one person, one vote doctrine because voters in districts with large

nonvoter populations had greater voting strength than districts with more voter-eligible
populations.?®® This case marked the importance of equalizing district population based

on the one person, one vote doctrine i voting eligible population, not just total

population.

In the 1992 case Franklin v Massachusetts (also discussedi n t h e -AMb@ Wisyu s
and Where We Count: Where We Counto) Supr eme
empl oyees to be counted at their fihome of rec
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than mere physical presence, and has been used broadly enough to include some

el ement of all egi ance 28This easecneated theyprecedemtot o a p |
Aenduring tie, o0 determining that residence ca
lasting affiliation and association with an area i a concept that can be directly tied to

prisons when we think about where to count incarcerated people.

A groundbreaking case against prison gerrymandering, Calvin v Jefferson County Board

of Commissionersc ent ered around Jefferson Countyds di
incarcerated population made up over 40% of the population of one district.3%° The

district court ruled that this plan violated the one person, one vote doctrine T it did not

serve electoral or representational equality.3°! Specifically, the districts did not promote
representational equality because the incarcerated population lacked any
Airepresentational nexuso 3% Beprederdationalrexue ct ed r ep
refers to Adability of the representative to
the physical location within a district.303

Texas voters argued that voter-eligible population should be included in the population

base for apportionment in Evenwel v Abbott (2016).3%* The State of Texas argued that

total population was permissible.3®*The Supreme Court agreed with
population for the drawing of its legislative districts, saying that total population satisfied

the one person, one vote doctrine.3% The case has been usedtoopposeCal vi né's

decision regarding representational equality.

Davidson v Cranston (2016) closely paralleled Calvin v Jefferson County Board of
Commissioners, except this case came after the Evenwel decision.3%” In Cranston,

Rhode I sland the only state prison comprised
population.3%® Here the District Court for the District of Rhode Island rejected Evenwel6 s

ruling under the belief that fithe Supreme Cou
political community when i t3wkereasiat t ed countin

incarcerated population is purposefully excluded from the political community. The First
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Circuit then reversed this decision, citing Evenwel, and allowing the prison
gerrymandered district to exist.310

Arguments Against Prison Gerrymandering

Taking away population counts from the communities where incarcerated people come
from not only diminishes representation but also diminishes resources for the
communities.3! The counting of people is a subjective practice that has broader
implications for access to resources and empowerment. Especially considering
incarcerated people typically have state sentences of less than three years and return to
their home communities, not enumerating them in their home communities takes away
necessary resources and representation for their communities to which they will shortly
return.3!? Prison gerrymandering disempowers and under-resources individuals and
whole communities.

Urban areas are generally more liberal while rural areas are generally more
conservative, so prison gerrymandering creates a political power shift to more
conservative-leaning districts.313 Legislators may be incentivized to oppose criminal
justice reform to maintain their political power.3% In fact, white districts with prisons are
incentivized to continue to advocate for tough on crime policies that benefit them, but
hurt communities of color, only further perpetuating prison gerrymandering.3%®
Additionally, low-income people of color (those primarily targeted by policing) tend to
have different political views from wealthier, white people, so the representatives of
white, rural prison districts often do not represent the interests of the incarceration
population.36

To look at New York as an example, in 2010 68% of the state population was white but

77% of the prison population was Black (51.3%) or Latine (25.9%).3'” Further, 98% of

prison cells are in Adispropo#tnfan3d®wel v whit e
Upstate NYOs popul ation gr ow? FRollowingtheR#0 90s was
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redistricting cycl e, over 82.6% of NYOGs 114th
Aconstituentso 3ere incarcerated.

Looking at the enduring tie principle, overseas federal employees and military

employees are counted in their home states for purposes of enumeration even if they

are not present.32* An incarcerated person does not have a tie to their location of

incarceration given their presence there was not by choice.®?? Any enduring tie an

incarcerated person has is to their home community i any contact outside of the prison

is with home communities and the vast majority of people return to their home

communities when released**Fur t her, foreign ser veérageof member
twenty years out of a thirty-y e ar career abroado and are stildl
residence, while most incarcerated individuals have a prison sentence of less than three

years.3?* The only enduring tie incarcerated people may have is to their prior home pre-
incarceration, but are counted at their place of incarceration for the next ten years

despite most only being located there for years i a sharp contrast to service members

who may be gone for twenty years but still counted in their home location.

Along with enduring tie, the concept of a representational nexus brought up in Calvin32®
is a crucial component reallocating incarcerated populations back to their home districts.
There is no real representational nexus between incarcerated populations and their
prison district representatives given that their enduring tie is to their home district. Equal
population does not mean representational equality.3? To receive political
representation i which affects all other dimensions of life i incarcerated populations
must have a representational nexus and therefore be counted at their pre-incarceration
address.

College students who are counted at their college or university are engaged with their
community, interacting with businesses, working in the community, forming part of the
economy.??’ Students and people in the military are able to engage politically, thus
when they are counted at the institution they are located they are still considered
constituents and have a representational nexus between them and their
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representative.3?8 Incarcerated people on the other hand lack any ability to participate
politically in their location of incarceration i they lack any visibility or engagement.3?°

Not only do incarcerated populations maintain a tie to their pre-incarceration
communities, but incarceration does not legally change their residence. Dale Ho,
Assistant Counsel and Fried, Frank Fellow, NAACP Legal Defense & Educational Fund,
Inc, explains:

Nearly every state has a constitutional provision or statute providing that the fact
of incarceration does not change a person's residence, which reflects a universal
recognition that incarcerated persons are properly thought of as constituents in
their home communities.3*°

Furthermore, incarceration does not affect legal residence for federal diversity
jurisdiction, divorce proceedings, or school residency requirements.33! Importantly,
incarceration does not change a persnds regi

There is also legal precedent for not including large non-voting populations in the
redistricting popul ation base. Asringet ai l ed in
Redistricting: Ce Bung\sRichadsoa allowed Hawaii tb 8x6l&le

the military personnel from a state senate redistricting plan because this large non-

voting population distorted the districts.®33 This case relied on the idea of creating

districts based on voting eligible population rather than total population,33* which

parallels the issue with having incarcerated populations counting in voting districts.

Counting these populations distorts voting districts, and this case established

precedence on the federal level for making adjustments to the population base of a

district to reflect voting-eligible population.

Similarly, Garza v County of Los Angeles showed that population among voting districts
may be equalized based on the voter population base because counting non-voting
eligible populations can inflate districts, giving some districts substantively greater
voting strength than others.33 Incarcerated populations fall under this precedent, as
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counting them in total popul ation artificialdl
discrepancies in voting power between districts.

I n fact, in 2017, a Texas Cour txaparen®tppeal s df
considered residents of correctional facilities for the purposes of tax exemptions for
private priso@EOGmoupplacy Hegar.d® i n

Properly reallocating prison populations to their home communities does not affect
census data-guided distribution of federal funds:3’

[S]tate legislation ending prison gerrymandering could never affect funding
distributions because no federal or state funding formula is distributed on the
basis of state or local redistricting data. This analysis has been confirmed by
decades of experience of hundreds of local governments that have excluded
prison populations when drawing local districts without any effect on the funding
they receive.338

Past legislative precedents have set the stage for reallocation of incarcerated
populations to their pre-incarceration addresses, an important step in properly
distributing political clout to historically marginalized and disenfranchised
communities. By counting incarcerated people at their proper locations,
governments are taking the sociopolitical stance that shows that incarcerated
people belong in their home community. The prison is a temporary situation and
not one of true connection and belonging.

Where Changes Have Been Made

New York and Maryland were the first states to enact legislation to undo prison
gerrymandering, taking effect for the 2010 redistricting cycle.®3® For the 2020
redistricting cycle, New York, Maryland, Delaware, California, Colorado, Connecticut,
Nevada, New Jersey, Virginia, and Washington had all enacted state-level legislation to
prohibit prison gerrymandering.34° While Pennsylvania did not pass any legislation
regarding prison gerrymandering, its redistricting committee decided on its own initiative
to reallocate people to their home district instead of prison district.34! lllinois has enacted

% Gonzalez et al., f@APrison Gerrymandering Report 2021, 0
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legislation that will go into effect for 2030.34? More than 200 local governments
(counties, cities, towns) avoided prison gerrymandering for the 2020 redistricting cycle
through vari ous meringtbedpssoni popaldtiondcuttmg a hivle ig their
maps around the prison, overpopulating the district with the prison by the exact amount
of the prison population, or splitting the prison population between all districts

BN

equa¥l y. o

Only California, Colorado, lllinois, Maryland, Nevada, New Jersey, Virginia, and
Washington also reallocated incarcerated populations for congressional redistricting
(Delaware only has one congressional district so this is not applicable).344 Whether the
legislation also addresses county government, city/town council, and school board
districts varies by state.34° States also have different methods for handling state and
federal prison populations, and populations of those that are from out of state or do not
have a last known address.34¢

A complete list of which states reallocate incarcerated people, how and where can be
found at the following websites: https://www.ncsl.org/redistricting-and-
census/reallocating-inmate-data-for-redistricting
https://www.prisonersofthecensus.org/models/chart.html

|l tds i mportant to note that even i f states pl
Federal Bureau of Prisons (BOP) may not necessarily comply with state regulations. In

Maryland, despite planning to reallocate federal incarcerated people with known

previous addresses, the BOP refused to release unique identifiers and last known

residence for their incarcerated individuals and continued to refuse even after two

appeals.3*’

As we discuss solutions to prison gerrymandering, it is important to keep in mind that
just removing the incarcerated population from the prison district count (and not
counting them at their home districts) only solves the overinflation of prison districts, but
does not combat the underrepresentation of districts with high rates of their population
being incarcerated.?*® Removing the incarceration population is another form of civil
death, undermining their citizenship3*® and further removing their statistical citizenship i
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when incarcerated peopl e amiertorreatthem asuftheyed as p
are not people and do not have rights.3>°

Case Studies: State-Level Analyses

My analyses of state-level data provide empirical information on the implications of
prison gerrymandering for democracy, equitable representation, and racial equity. By
tying the background/literature review information together with this data analysis, |
provide a holistic look at the ways in which prison gerrymandering disempowers
individuals and communities through its power over statistical citizenship and numerical
recognition.

Thesestatecspeci fi c case studies focus on New Yor Kk
analyses are included in the appendix. | performed the analyses on all states that

reallocate prison populations and have publicly available datasets in an easily

accessible format with the information on race (for this reason, NJ, NV, CT, and VA

were excluded). By looking at the state specific ways in which prison gerrymandering
disproportionately affects Black and Hispanic communities, we can see how the

overinflation of prison districts brings more political clout to white, conservative, rural

districts while systematically reducing representation available to and political voice of

urban communities of color that lean liberal.

| chose New York because it was one of the first two states (along with Maryland) to
end prison gerrymandering during the 2010 redistricting cycles, although only for state
legislative districts. Therefore, the congressional analyses are important in looking at
how the districts would change given reallocation on the congressional level. These
analyses look at the racial equity implications of reallocating incarcerated populations 1
backing the decision to reallocate on the state level and advocating for the reallocation
on the congressional level.

Pennsylvania is an interesting case because it did not end prison gerrymandering
through legislation, rather its redistricting council decided to end prison gerrymandering
on the state legislative (not congressional) level. Therefore, Pennsylvania is not legally
required to reallocate incarcerated populations in future redistricting cycles.
Pennsylvania is also known for being a swing state, so | felt including a more politically
ambiguous state would provide an interesting perspective into the prison
gerrymandering and its surrounding political climate.

%0Ho, fACaptive CoiBasediGeryraandeing ®nd sbhe Current Redistrict
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Data and Methods

All of the data used in this study comes from publicly available datasets. The block

equivalency files for all districts, non-reallocated race and incarcerated population block

level data come from the US Census Bureau. For looking at incarcerated populations
pre-reallocation, this study looks at adult prison (not juvenile prison) populations

exclusively. The population data with reallocated incarcerated populations and

shapefiles of districts come from each stated
redistricting data website, many of which were accessed through Redistricting Data

Hub. Data on major <cities comes f rtakenfreameach st a
shapefile of cities with population information. Information of partisan voting percentage

in elections is from each stateds election co
there was not a Republican or Democrat candidate, the percentage voting for that party
(Adem_perco or Arep_perco) was entered as zer
being entered as is (there was a third-party candidate) or as 100% (there were two

candidates from the same party or only one candidate). The party of each

representative for all districts comes from Ballotpedia.

The race data here looks at non-Hispanic white, non-Hispanic Black, and Hispanic

populations as a way of creating distinct categories, preventing double-counting of

people. For the purposes of this study, only single race categorizations are used (ie

non-Hispanic white alone, non-Hispanic Black alone, Hispanic i no mixed races) for
consistency of comparison because most statebd
datasets only include single race data, and because using single race categorizations

creates distinct population categories so certain populations are not overcounted and

the majority of people fall within single race categories. For the other variables,

Aadul t _ pr itoghe adolt priserf pepulation,non-r eal | ocat ed, and fpor
changeo or fApop_difo refers to the population
reallocation of incarcerated populations (population before vs population after

readjustment).

Tocompl ete these analyses, | brought in each s
all the population data to the block equivalency files. | then aggregated the data by

district, summing together the population data of each category (non-Hispanic white,

non-Hispanic Black, adult prison population, etc.). From here | attached the party

representative and partisan voting percentages to each district, graphed the

relationships, and found the linear regression statistics of each relationship. The
principalcomponent analysis (PCA) and bivariate Loca
performed in R. | present the findings for the case studies below, with the other states in

the appendix.
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Case Study: New York

Background

In 2010, the New York legislature enacted Part XX which ended prison gerrymandering
for state legislative districts.3>! In New York, only state legislative districts reallocate
incarcerated populations to their home districts, providing numerical recognition to
people in their communities. People incarcerated at state facilities are reallocated to
their home districts, whereas people from out of state, with an unknown pre-
incarceration address, and incarcerated in federal facilities are excluded from the
redistricting dataset and not counted anywhere for the purposes of state legislative
redistricting.3>? The purposeful exclusion of people from the data removes their
statistical citizenship and therefore their larger sociopolitical recognition. Congressional
districts are still prison gerrymandered, meaning the incarcerated populations are
counted at their place of incarceration for the purpose of redistricting. By not reallocating
the districts for federal purposes, prison gerrymandering normalizes the removal of
people from their home on the national scale by only granting them statistical citizenship
at a detention facility.

Prison gerrymandering is especially insidious in New York given its history of mass

incarceration, including the Rockefeller Drug Laws, and the racial and urban/rural divide

between upstate New York and New York City. As of the early 2000s, 66% of the

incarcerated population was from New York City, but 91% of the incarcerated

population was held in upstate NY.353 This discrepancy is largely correlated with the fact

that between 1982 and 2010 the number of prisons in New York increased almost 150%

from 32 to 79, with al/l 40 new state prisons
regi ®mhed inequity here is only exacerbated by
largest racial disparities in imprisonment in the nation with vastly outsized numbers of

[ B] |l acks behind ba&%As rmdmttiiveed oi whi RPreiss @an Ge
|l ssues of I nequity and Inequality, o fithe two
opposition to efforts to reform New York's harsh Rockefeller drug sentencing laws

represented districts that were home to more than 17% of the state's [incarcerated

popul a*% Hererwk seé how racial disparities in incarceration pair with

disproportionate prison placement in rural areas to create a situation in which rural,
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white districtsodé political clout is inflated
systemically disadvantage and target Black and brown communities.

State Legislative Districts

New York reallocates incarcerated populations for state legislative districts, so the
analyses with adjusted data and non-adjusted data look at how the district population
and demographics changed due to reallocation, and therefore underline the importance
of this decision to end prison gerrymandering.

Prison Population of Districts and Race

Looking at districts using the Census Bureau provided non-reallocated data, we see a
direct correlation between whiteness and housing incarcerated people and an inverse
relationship between percent Hispanic or Black and percent incarcerated (Figure 4).
Figure 4 also shows that, for the most part, the whitest districts (least Black and
Hispanic), have Republican representatives and also house a greater percentage of
incarcerated people comparatively.

The first row of graphs shows percent incarcerated and race of senate districts. These
relationships are all statistically significant with p-values <0.05, meaning that the
relationships between race and incarceration are highly unlikely to be coincidental (a
complete index of graphs and statistics is available in the appendix). Specifically, for
percent white and percent incarcerated for nonadjusted population data, the p-value is
.00009, showing that this correlation is not random but incredibly significant.

We see that all but one senate districts that have 0.5% or more of their population

incarcerated are over 50% white, and all of these are less than 20% Black and 25%

Hispanic, despite Black and Latine populations making up 48% and 24%of t he st at e
prison populations, respectively.3>” All but one district with over 1% of its population

incarcerated have a Republican representative. Incarcerated people, who are

disproportionately Black and Latine (especially in New York), are imprisoned in white

districts with conservative representatives.

Al ncarceration Trends in New York. o
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Percent incarcerated (where housed in prison) and race, nonreallocated senate districts
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Figure 4: Percent incarcerated and race of state senate and assembly districts in NY, colored by party of
representative.
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State assembly districts show the same patterns, although the correlations are not as
strong.

Figure 5 shows the geographic clustering of prison and non-Hispanic white populations
for assembly districts.3>® Here we see that areas of high prison population surrounded
by high non-Hispanic white population are all located in upstate NY away from major
cities, whereas the areas of lowest prison and lowest non-Hispanic white population are
all located in New York City. The only areas that do not show significant clustering in
upstate NY are the districts with major cities. The clustering here shows the urban/rural
divide in prison populations and race.

358 Assembly districts are used because there are 150, as compared to 63 senate and 26 congressional,
so we can view the data on a more detailed level. Bivariate LISA maps of the other districts are available
in the appendix.
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Bivariate Local Moran's | of prison and non-Hispanic
white populations, assembly districts
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Figure 5: Bivariate Local Moran's | analysis of prison population surrounded by non-Hispanic white
population, state assembly districts of NY.

District Population Change Due to Reallocation of Incarcerated Populations and Race

These graphs look at how the population of the districts changed because a reallocated
dataset was used. Districts that show negative population difference had a net loss of
people when reallocating incarcerated populations to their home district, so they housed
more incarcerated people from other districts than they incarcerated from their own
district. Districts with a positive population difference gained population during
reallocation, meaning that many of their constituents are incarcerated in other districts.
The race populations are from the reallocated data, so they reflect the race of the
district when incarcerated people are counted in their home districts. As with the
correlation between race and the original locations of incarcerated people, there is a
stronger correlation among senate districts than assembly districts when looking at
population change and race.

For the state senate, all districts that lose population are at least 50% white, under 15%
Black, and under 25% Hispanic (Figure 6). All districts that lose greater than 2,500
people have Republican representatives, whereas the majority of districts that gain
population have Democratic representatives. The trend lines show that the more white a
district is, the more population it loses, and the more Black or Hispanic a district the
more it gains population. All have extremely significant p-values with percent white and
population difference having a p-value of .000007 (see the appendix for more statistics).

54



These trends demonstrate that white, conservative districts gain population due to

prison gerrymandering, and therefore gain political clout despite housing primarily Black
and Hispanic populations. Because of Part XX, liberal districts with larger populations of
color have regained population, restoring some political equity in the district populations.

Population difference due to reallocation and race, reallocated senate districts
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Figure 6: Population difference due to reallocation and race of state senate and assembly districts of NY; colored by
party of representative.

Again, looking at the geographic clustering of assembly districts, we see that between
both analyses all districts but one that have the lowest population change (lose
population due to reallocation) surrounded by lowest communities of color are located in
upstate NY (Figure 7). All areas of high population change (gaining population back due
to reallocation) surrounded by high Black or Hispanic populations are in New York City.
Almost all districts in upstate NY with major cities are outliers, as shown by being not
significant compared to their surrounding districts.
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Bivariate Local Moran's | of population change and Bivariate Local Moran's | of population change and
Black population, assembly districts Hispanic population, assembly districts
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Figure 7: Bivariate Local Moran's | analyses of population change due to reallocation and Black (left) or Hispanic
(right) population for state assembly districts of NY.

Because of reallocation, districts of high Black and high Hispanic population have
regained the most population whereas districts with low populations of color have lost
population, correcting for the racial inequities in population distribution due to prison
gerrymandering.

Partisan Voting and Incarcerated Populations, Reallocated and Non-Reallocated

As a way to assess political impact and proxy for voting impact, we can see the
correlation between the percent of the population that voted Democrat or Republican in
the 2022 midterm elections (the only election so far to use these new districts) and the
population difference and percent of the district that is imprisoned in that district. Once
again, all the correlations are highly statistically significant. Here we focus on senate
districts, although assembly districts are also included in the appendix.

The first row of graphs shows an inverse relationship between percent incarcerated and
percent voted Democrat and a positive relationship between percent incarcerated and
percent voted Republican (Figure 8). Large prison districts vote more Republican,
whereas the less incarcerated people a district houses, the more highly it votes
Democrat.

The same concept is shown when looking at the reallocation of incarcerated
populations. The positive relationship between population change and percent voted
Democrat shows that as districts gain more population due to the reallocation of its
constituents back to their home districts, they vote more toward Democrats. The inverse
relationship between population change and percent voted Republican shows the
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opposite i that the more population a district loses (due to losing its prison population)
the more Republican it votes. Reallocation of prison populations to their home districts
directly affects voting patterns as prison populations are held in Republican districts,
despite coming from Democratic districts, elucidating how prison gerrymandering
distorts voting power across political agendas.

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure 8: Percent incarcerated, non-reallocated (top) or population difference due to reallocation (bottom) and
bipartisan voting outcomes for senate districts of NY. Partisan voting data from 2022 general election results of
senate representatives, the only election to use the new districts so far.

Now, performing a principal component analysis of assembly districts (Figure 9), we see
that principal component 1 (PC1) accounts for over half the variation in the data and
represents areas of high Black and Hispanic population, Democrat voting, and
population gain due to reallocation, and low prison, non-Hispanic white population, and
Republican voting. The areas of highest PC1 are all in New York City, whereas the
areas of inverse PC1 are predominantly in upstate NY 1 rural areas 1 with districts with
major cities being outliers.
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Principal component analysis, PC1 assembly districts

Loadings:

PC1 PC2
nh_white_alone -0.879 -0.246
nh_black_alone @.704 0.146

hisp_total @.656 0.287
pop_dif 0.622 -0.743
adult_prison -0.520 0.820
dem_perc 0.878 0.212
rep_perc -0.874 -0.224
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SS loadings  3.890 1.484 00
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Cumulative Var ©.556 0.768

Figure 9: Principal component analysis loadings (left) and principal component 1 mapped (right) of state assembly
districts of NY.

PC1 demonstrates the strong correlation between racial demographics, prison
populations, and partisan voting, with there being a stark divide between areas with
major cities and areas without. Districts that have high communities of color regain
population due to reallocation, meaning that their constituents are removed and placed
in prisons in upstate NY (negative PC1 values), distorting population.

Congressional Districts

Congressional districts in New York do not reallocate incarcerated populations, so these
analyses show how the districts would change if we were to reallocate prison
populations, demonstrating the importance of reallocation for increased racial and
electoral equity.

Prison Population of Districts and Race

Here we directly see the inequities of the ways in which the congressional districts are
drawn i the white, Republican districts house the most incarcerated populations
whereas the Black and Hispanic districts house the least, despite the majority of the
incarcerated population being Black and Hispanic (Figure 10). Given that congressional
districts are prison gerrymandered, the graphs below look at how race and population
are distorted across districts.

58



Again we see a strong relationship that shows that all Republican districts are over 50%
white, with districts over 50% white accounting for the districts with the highest prison
populations housed there. These districts also have the lowest percentages of Black
population (<20%) 1 districts 10% or less Black population account for all but one of the
districts with the highest percentages of housed incarcerated population. A similar, but
not as strong, pattern is visible in Hispanic districts whereas the districts get more
Hispanic, they house less incarcerated population. The districts with the highest
percentage of Black and Hispanic populations house the least incarcerated populations
and have Democratic representatives.

Percent incarcerated (where housed in prison) and race, nonreallocated congressional districts
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Figure 10: Percent incarcerated and race of congressional districts of NY, colored by party of representative.

Looking at the geography of prison populations and race, we see that all districts of high
prison population surrounded by high non-Hispanic white population are in upstate NY 1
with districts of major cities being the only outliers of low prison population surrounded
by high non-Hispanic white population (Figure 11). Because New York congressional
districts are still prison gerrymandered, population is distorted for federal representation
due to the discrepant clustering of prison populations in areas of high non-Hispanic
white population.
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Bivariate Local Moran's | of prison and non-Hispanic
white populations, congressional districts
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Figure 11: Bivariate Local Moran's | analysis of prison population surrounded by non-Hispanic white population,
congressional districts of NY.

District Population Change Due to Reallocation of Incarcerated Populations and Race

Undoing prison gerrymandering on the congressional level is crucial for racial equity as
we see in the graphs below i the more Black and more Hispanic a district is, the more
population it would gain from reallocation, while the more white a district is, the more
population it would lose (Figure 12). White districts are bolstered by prison populations,
with one extreme case here housing almost an additional 9,000 incarcerated people
that would be reallocated to other districts.

All districts that are over 25% Black would gain around 1,500-3,000 people each. Only
districts that are around less than 10% Black, the whitest districts, would lose
population. All districts over 25% Hispanic would gain around 1,000-3,000 people, with
only the least Hispanic districts losing population. Reallocating incarcerated populations
would take away the population that is bolstering white districts and reallocate it back to
the primarily Democratic Black and Hispanic districts, giving them the population they
actually are home to and represent.
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Population difference due to reallocation and race, congressional districts
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Figure 12: Population difference due to reallocation and race of congressional districts of NY; colored by party of
representative.

The geographic clustering of population change and race shows that districts that would
lose the most population if we were to properly allocate incarcerated populations to their
home district are all in upstate NY and have low Black and Hispanic populations,
whereas all the districts that would gain back population contain major cities and have
high Black and Hispanic population (Figure 13).

Bivariate Local Moran's | of population change and Bivariate Local Moran's | of population change and
Black populations, congressional districts Hispanic populations, congressional districts
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Figure 13: Bivariate Local Moran's | analyses of population change due to reallocation and Black (left) or Hispanic
(right) population for congressional districts of NY.

Reallocating incarcerated people to their rightful home is a crucial step in correcting for
the distortion of population that disempowers communities of color when we prison
gerrymandering districts for federal representation.
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Partisan Voting and Incarcerated Populations, Reallocated and Non-Reallocated

If incarcerated populations were to be reallocated to their home districts to end prison
gerrymandering, Democrat-leaning districts would gain the most population whereas
Republican-leaning districts would lose the most population (Figure 14). Ending prison
gerrymandering in congressional districts is imperative in ensuring electoral equity as
the Republican districts hold the highest percentage of incarcerated populations that are
not from the district (would lose population) and therefore their political clout is
overinflated while the Democrat, less incarcerated districts are losing thousands of their
constituents.

Looking at voting percentages for the two political parties in the 2022 election, there is a
stronger correlation among voting data and population change than among voting data
and percentage incarcerated, although all show statistically significant relationships. As
with all the other data, we see that districts that hold more incarcerated people in prison
vote more Republican, while districts that hold less incarcerated people vote more
Democrat.

Percent incarcerated (nonreallocated) and partisan voting, congressional districts
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Figure 14: Percent incarcerated, non-reallocated (top) or population difference due to reallocation (bottom) and
bipartisan voting outcomes for congressional districts of NY. Partisan voting data from 2022 general election results
of congressional representatives, the only election to use the new districts so far.
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The principal component analysis of Figure 15 shows the same patterns that Figure 14
did of assembly districts: areas with high populations of color are vote more Democrat,
gain population back due to reallocation, and hold the least prison population; PC1 here
accounts for two-thirds of variation. These areas are located in districts without and
surrounding NYC. The inverse PCL1 districts (high prison, Republican, and non-Hispanic

white) are concentrated outside of major cities and in upstate NY, highlighting the

rural/urban divide.

Principal component analysis, PC1 congressional districts

Loadings:
PC1 PC2
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Figure 15: Principal component analysis loadings (left) and principal component 1 mapped (right) of congressional

districts of NY.

Because congressional districts are not reallocated, this PCA demonstrates the racial
and electoral inequities of prison gerrymandering. By perpetuating the removal of Black

and Hispanic

peopl e

from

t hei

r

home

communi

sociopolitical power while normalizing their disempowerment through the transfer of
political power to white, conservative districts.

Discussion

Putting all of these graphs, maps, and statistics into conversation paints a clear picture
that prison gerrymandering is a racially discriminatory practice that removes primarily
Black and Hispanic people from their home communities and allocates them to white,
conservative districts. These districts are incentivized to vote in opposition to criminal

63

ti



justice system or incarceration reform due to the benefits they derive from these
oppressive systems. We normalize and perpetuate the disempowerment of
communities of color by transferring their political power to white, conservative regions
while only granting statistical citizenship to incarcerated people in the prison districts.

The ending of prison gerrymandering in state legislative districts in New York due to

Part XX had a large impact in rectifying the racial disparities already present in mass
incarceration and voting. Asseenbyt he first section, fAState Leg
the prison gerrymandered census data been used, white Republican districts would be
overrepresented while Democratic districts of primarily people of color would lose large

chunks of population to these white districts. The more white a district, the more it is

inflated by incarcerated populations, so by reallocating prison populations, New York

corrected for the distortion in population and race dispatrity.

Given that maximum deviation in congressional districts is one person, none of New
Yorkds congressional districts are permissibl
populations at their home districts.

New York needs to take the extra step to end prison gerrymandering for congressional

districts due to the large and evident racial disparities created by prison
gerrymandering. Black and Latine popul ations
prison population, respectively, but all but one of the districts that have the highest

prison populations are over 50% white. Population is therefore being taken from Black

and Latine communities and transferred to white, conservative communities. This

transfer also shifts political voice and representation, taking away crucial political clout

that is used to advocate for policies and resources that support urban communities of

color, which are already underserved, including policies that may reduce mass

incarceration or felony disenfranchisement.

Case Study: Pennsylvania

Background

Pennsylvania first ended prison gerrymandering on the state legislative level in August
2021 when the independent Legislative Reapportionment Commission voted to end the
practice.3®® This decision makes Pennsylvania the first state in which prison
gerrymandering was ended by decision of the redistricting commission and not by

¥Wessler, fAPennsylvania Ending Prison Gerrymandering,
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legislation.3®® Only people incarcerated in state facilities are reallocated back to their
home districts; all federally incarcerated people will be counted at their place of
incarceration.3¢* While this method of counting people recognizes the presence of all
people in prison, it only provides them numerical recognition in the context of prison,
negating their humanity beyond the prison.

The decision to end prison gerrymandering comes as a way to rectify some of the
present disparities in population distributio
37,000 state incarcerated people were originally from Philadelphia i a Democratic
stronghold.3%? Pennsylvania also suffers from large racial disparities in incarceration:
compared to white people, Black people are incarcerated at a rate 7.3 times greater and
Hispanic people are incarcerated at a rate 2.8 times greater.3¢® The rate at which Black
people are incarcerated has increased 256% in Pennsylvania since 1978.364
Contextualizing the racial disparities in incarceration is important as we discuss prison
gerrymandering to understand the larger implications of removing incarcerated
populations from their home districts and placing them in white, conservative districts for
racial oppression.

A crucial note: the Legislative Reapportionment Commission is composed of two
Democrats, two Republicans, and an additional nonpartisan person appointed by the
state Supreme Court.3%5 In the 3-2 vote, both Republicans voted against ending prison
gerrymandering®® i highlighting the partisan divide of prison gerrymandering.

State Legislative Districts

As of the 2020 redistricting cycle, Pennsylvania reallocates incarcerated populations
back to their home districts for state legislative districts. These analyses look at the
districts with adjusted data and what the districts would look like were they using
nonadjusted population counts, and therefore underline the importance of this decision
to end prison gerrymandering.

360 Wessler.

%lpavis, fAPennsylvania to End Prison Gerrymandering, Bo
Democratsdé Chances in 2022.0

362 Davis.

%fl ncarceration Trends in Pennsylvania.?o
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Prison Population of Districts

The graphs below showing where people are imprisoned (the percent of the district
population that is incarcerated) and race all tell the same story i the whitest districts
(which have Republican representatives) house the most incarcerated people whereas
the higher the Black or Hispanic population, the less incarcerated population they hold
(Figure 16). The districts with higher percentages of Black and Hispanic populations,
and lower percentages of whites, have Democrat representatives.

Of the over fifteen senate districts in which over 1% of their population is incarcerated,
all but two have Republican representatives and all are over 50% white. All districts that
have over 1% of their population coming from prisons and are over 75% white have
Republican representatives.

House districts with Republican representatives make up the majority of districts with
high percentages of prison populations, and all Republican districts are over 60% white
with 10% or less of the population being Black. Prison populations are imprisoned in
predominantly white and Republican districts despite being majority Black and Latine.

Percent incarcerated (where housed in prison) and race, nonreallocated senate districts
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Figure 16: Percent incarcerated and race of state senate and house districts in PA, colored by party of representative.
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When we assess the geography behind Figure 16, t he bi vari ate Local

clustering shows that the areas of high prison surrounded by high non-Hispanic white
populations are all in central, more rural Pennsylvania whereas all the areas of low
prison surrounded by low non-Hispanic white populations are in the two major cities i
Pittsburgh and Philadelphia (Figure 17). Despite the prison population being
predominantly Black and Hispanic, prisons cluster in predominantly white areas.

Bivariate Local Moran's | of prison and non-Hispanic
white populations, house districts
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Figure 17: Bivariate Local Moran's | analysis of prison population surrounded by non-Hispanic white population, state
house districts of PA.

District Population Change Due to Reallocation of Incarcerated Populations and Race

Looking at the enacted boundaries that do away with prison gerrymandering, this
section looks at how the populations of the districts shifted due to reallocation. A
positive population difference means that the district had a net gain in population due to
the incarcerated populations being counted in their home districts, so their district has
more people incarcerated and removed from the district than the incarcerated people
they hold from other districts. A negative population difference means that the district
lost population when using a reallocated dataset, so they house more incarcerated
people in their district than there are incarcerated people who are originally from the
district. The race populations are from the reallocated population, reflecting the race of
the district when incarcerated people are counted in their home districts.

These analyses are all incredibly statistically significant and show distinct clusters of
districts that lose population (Figure 18).
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For senate districts, all but one district that lose population are Republican, over 75%
white, and are 10% or less Black and Hispanic. So, these districts house thousands
more incarcerated people from other districts than that they incarcerate from their own.
The trend lines show that the more Black or more Hispanic a district is, the more
population they gain, meaning more incarcerated populations are reallocated back to
their home districts. Counting prison populations in their home districts allocates
thousands of people back to Democratic Black and Hispanic communities that properly
represent and advocate for their interests, removing them from white Republican
communities that do not necessarily represent their interests.

House districts show a clear separation of Democrat/Republican districts; Republican
districts account for almost all districts that lose population, all of these being over 75%
white. The Republican, white districts that lose population due to reallocation (so they
hold substantially more people in prison then they send to prison) are less than 10%
Black and less than 10% Hispanic, despite the prison population being over 50% Black
and Hispanic (combined) in Pennsylvania.3®” Given that the districts that gain population
with reallocated data have both higher percentages of Black and Hispanic populations
and have almost exclusively Democrat representatives, we see the inequity of counting
people where they are imprisoned because these white, Republican districts do not
match their political interests.

%"flamrcceration Trends in Pennsylvania.o
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Population difference due to reallocation and race, reallocated senate districts
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Figure 18: Population difference due to reallocation and race of state senate and house districts of PA; colored by
party of representative.

As shown in Figure 19, the only areas that have high population change (gaining
population back due to reallocation) surrounded by high Black or Hispanic population
are in major cities.

Bivariate Local Moran's | of population change
and Black population, house districts

Bivariate Local Moran's | of population change
and Hispanic population, house districts
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Figure 19: Bivariate Local Moran's | analyses of population change due to reallocation and Black (left) or Hispanic
(right) population for state house districts of PA.
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Partisan Voting and Incarcerated Populations, Reallocated and Non-Reallocated

This data focuses on election data from the 2022 midterm elections for senate districts
(the only state election so far to use the new districts), although the patterns discussed
hold true for PA house districts and are shown in the appendix. The percent
incarcerated of a district (nonreallocated data i where people are located at their place
of incarceration) has an inverse relationship with Democrat-leaning districts and positive
relationship with percent voting Republican (Figure 20). So, districts with larger prison
populations vote more Republican while districts with smaller prison populations vote
more Democrat.

Conversely, the second set of graphs show that districts that gain population when
using a reallocated dataset (have more of their population physically incarcerated in
other districts) vote at higher percentages for Democrats whereas the more population a
district loses due to reallocation the more they vote Republican. Both of these graphs
show relationships that are very statistically significant.

This data illustrates that incarcerated populations are housed disproportionately in
Republican-leaning districts despite coming from Democrat-leaning districts, showing
that the political voice of Republican districts (which we have seen are predominantly
white) is artificially bolstered by prison gerrymandering despite the incarcerated
populations likely having opposing politics with their district of incarceration.
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Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure 20: Percent incarcerated, non-reallocated (top) or population difference due to reallocation (bottom) and
bipartisan voting outcomes for senate districts of PA. Partisan voting data from 2022 general election results of
senate representatives, the only election to use the new districts so far. Only even numbered districts are included
because only even numbered districts had an election this past year.

To further assess the correlation among the variables, | conducted a principal
component analysis across state senate and house districts.3¢® The results of the house
districts are shown below (Figure 21). As we would expect, areas of high Black and
Hispanic populations also vote more Democrat and gain population back due to
reallocation (PC1). The areas of high non-Hispanic white have higher levels of prison
populations and vote highly Republican. The map on the right shows the spatial
distribution of PC1, showing that areas of high PC1 are predominantly clustered in
major cities whereas more rural districts are the areas of inverse PC1 values. This
analysis underscores the importance of having reallocated state legislative districts as it
shows the large racial and electoral variation and inequities across districts.

368 Senate PCA is available in the appendix. Only state house is shown here because of the greater
number of districts so we can look at the variation at a level of higher granularity.
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Principal component analysis, PC1 house districts

Loadings:

PC1 PC2 PC3
nh_white_alone -0.894 -0.222 -0.167
nh_black_alone @.806 @.187 -0.224

hisp_total 0.501 0.838
pop_dif @.495 -0.703 0.142
adult_prison -0.276 ©.852 0.139
dem_perc 0.890 0.118 -0.234
rep_perc -0.887 -0.117 0.239

PC1 PC2Z PC3
SS loadings 3.600 1.334 0.931 =
Proportion Var 0.514 9.191 0.133 ®  Major cites (>75000)
Cumulative Var @.514 0.705 @.838

Figure 21: Principal component analysis loadings (left) and principal component 1 mapped (right) of state house
districts of PA.

Congressional Districts

Congressional districts in Pennsylvania are prison gerrymandered, although the
decision whether or not to use a reallocated dataset was a contentious one. These
analyses look at how the districts would look if the incarcerated populations were
properly counted in their home districts, demonstrating the importance of changing
policy to reallocate for congressional as well as state legislative districts.

Prison Population of Districts

The whitest districts have Republican representatives and the highest percentages of
incarceration in their districts (Figure 22). Conversely, the districts with the highest
percentages of Black and Hispanic residents house some of the lowest percentages of
incarcerated people.

Given we know that over 50% of the incarcerated population is Black and Hispanic, but
they are housed in primarily white districts, we can see how Pennsylvania congressional
districts systematically distort the population, moving Black and Hispanic people into
districts that do not represent them or their interests.
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Percent incarcerated (where housed in prison) and race, nonreallocated congressional districts
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Figure 22: Percent incarcerated and race of congressional districts of PA, colored by party of representative.

Looking at the geographic clustering results, we see that areas of high prison
populations are surrounded by areas of high non-Hispanic white populations, whereas
areas of low prison populations are surrounded by areas of low non-Hispanic white
populations (Figure 23). Given that the prison population is majority Black and Hispanic,
the congressional districts are emblematic of the racial inequities in the distribution of
prison populations.

Bivariate Local Moran's | of prison and non-Hispanic
white populations, congressional districts
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Not significant
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Figure 23: Bivariate Local Moran's | analysis of prison population surrounded by non-Hispanic white population,
congressional districts of PA.

District Population Change Due to Reallocation of Incarcerated Populations and Race

If congressional districts were to properly count incarcerated populations in their home
districts, the districts would have a maximum deviation of around 8,000 people from
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smallest to largest district (Figure 24) i which is impermissible given Pennsylvania
requires a maximum deviation of + 1 person. As with the other analyses, we see that
the districts that would lose population (ie districts with large prison populations) are
majority white, and most are over 75% white, and most have Republican
representatives. As districts get more Black and more Hispanic, they would gain more
population T meaning Black and Hispanic districts are regaining their constituents that
are lost due to mass incarceration.

These analyses are not only all statistically significant, but the r2 value when looking at
percent white and population change is 60%, so 60% of the variation in population
change when reallocating prison population can be explained by the white percentage
of the district. That statistic means that whiteness accounts for almost two-thirds of the
variation we see in population change i the whiter a district the more it loses population,
because it is overinflated, when incarcerated populations are reallocated to their home
districts.

Districts that lose the most population have Republican representatives whereas the
districts that gain the most population have Democrat representatives, so not only is
prison gerrymandering an issue of racial equity, but also electoral equity as Republicans
get greater representation by imprisoning constituents from Democratic districts.

Population difference due to reallocation and race, congressional districts
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Figure 24: Population difference due to reallocation and race of congressional districts of PA; colored by party of
representative.

Figure 25 shows the bivariate geographic clustering of population change and Black or
Hispanic population.
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Bivariate Local Moran's | of population change and Bivariate Local Moran's | of population change and
Black population, congressional districts Hispanic population, congressional districts
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Figure 25: Bivariate Local Moran's | analyses of population change due to reallocation and Black (left) or Hispanic
(right) population for congressional districts of PA.

Partisan Voting and Incarcerated Populations, Reallocated and Non-Reallocated

Looking at voting trends in the past election in each congressional district, there is a
statistically significant relationship between partisan voting and the prison population of
each district: the greater the percentage of incarcerated people a district holds, the
lower its percentage of Democratic voters and the higher its percentage of Republican
voters (Figure 26). These are the statistics for districts as they are currently drawn and
counted.

Now, looking at the hypothetically reallocated districts, we see that there is a clear
correlation between partisan voting and population change. The trends clearly show that
as districts lean more Democrat they gain population (ie their population is incarcerated
at higher rates outside of the district and therefore lose representation due to prison
gerrymandering) and as districts lean more Republican they lose more population (ie
they have disproportionately large prisons in their district for the number of people they
actually incarcerate, so their representation is overinflated due to prison
gerrymandering). Both of these analyses have p-values of <.001 and r? values of over
.50, so there is a very statistically significant relationship between population change
due to reallocation and the voting outcomes of a district. Over half of the variation in the
population change can be explained by the percent voting Democrat or Republican.

Outlawing prison gerrymandering for congressional districts is crucial for electoral equity

as we see Republican districts actually have thousands fewer constituents than
Democratic districts, and therefore Republican representation i that notoriously
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opposes criminal justice reform T is aggrandized while Democratic districts that
represent the people discriminatorily targeted by the criminal justice system lose
political clout.

Percent incarcerated (nonreallocated) and partisan voting, congressional districts
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Figure 26: Percent incarcerated, non-reallocated (top) or population difference due to reallocation (bottom) and
bipartisan voting outcomes for congressional districts of PA. Partisan voting data from 2022 general election results
of congressional representatives, the only election to use the new districts so far.

To further assess how these variables are all related, | conducted a PCA, which showed
that 7 as with all other analyses i Black and Hispanic districts have the greatest
population change, vote the most Democrat, are the least non-Hispanic white, hold less
prisons, and vote more Republican. The geography is shown below (Figure 27).
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Loadings:
PC1 PC2
nh_white_alone -0.941 0.142
nh_black_alone ©.830 -0.472
hisp_total 0.529 0.580
pop_dif 0.903 0.288
adult_prison -0.656 -0.447
dem_perc 0.930 -0.169
rep_perc -0.934 0.190
PC1 PC2
SS loadings 4.838 0.9206

Proportion Var 0.691 0.132
Cumulative Var 0.691 0.824

Principal component analysis, PC1 congressional districts
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Figure 27: Principal component analysis loadings (left) and principal component 1 mapped (right) of congressional

districts of PA.

Discussion

Pennsyl vani ads
was a crucial first step in working toward racial and electoral equity. As seen by the
analyses, the prison populations are located in predominantly white, Republican
districts, so counting the prison populations in their home districts corrects for the
population distortion that aggrandizes white, Republican political clout. The partisan
implications of prison gerrymandering are perfectly exemplified by the fact that the two
Republicans on the Legislative Reapportionment Commission were the ones to vote to
keep prison gerrymandering.
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Congressional districts are still prison gerrymandered, and the data show that districts
with higher percentages of white populations have higher percentages of prison
population, despite the majority of the prison population coming from Black and Latine
communities. If the districts were to count people in prison in their home districts, Black
and Hispanic districts (which lean Democratic) would gain the most population whereas
white, Republican districts would lose the most population. The disparate manner for
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only granting people in prison numerical recognition at their detention facility is a way of
denying people their humanity beyond prison walls through the manipulation of their
statistical citizenship.

When prison populations are properly counted, the congressional deviation rises from +
1 person to almost 8,000 from the most to least populous district i an illegal deviation.
This deviation is particularly salient given that in 2002 the US District Court for the
Middle District of Pennsylvania rejected a congressional district plan that had a 19
person deviation.®%° This case, Vieth v. Pennsylvania, set the precedent for the + 1
person deviation. If a 19 person deviation is unconstitutional because it violates the one
person, one vote doctrine, how is a 8,000 person deviation permissible?

Federal prison populations, which in Pennsylvania number around 30,000,37° are still
counted at their location of incarceration, which still creates a pervasive issue of prison
gerrymandering. As discussed in APrison

Gerry

Made, 06 the Feder al Bureau of Prisonmts (BOP)

cooperate to end the practice of prison gerrymandering. Until the federal government
decides to end prison gerrymandering, forcing the BOP to provide data to state
governments, prison gerrymandering will continue to be a pervasive issue that
perpetuates racial and electoral inequity as incarcerated people will only be granted

numerical recognition as constituents of

normalization of the prison as a home for people.

Conclusion

Prison gerrymandering exploits the racial inequities in our ways of counting people and
producing numbers and statistics to shift political clout from urban, left-leaning
communities of color to rural, white, conservative politicians. Reminiscent of the Three-
Fifths compromise, prison gerrymandering utilizes racially oppressive systems i felony
disenfranchisement, mass incarceration, gerrymandering i to systematically and
systemically deprive primarily Black and Latine populations of their right to vote,
transferring this political power to districts that support these racially oppressive regimes
in the first place. Who counts as a person i where and how they count i manipulate our
perception of our society and fairness as systems of inclusion determine our statistical
citizenship. Through the power of numbers to create, and not represent, society, prison
gerrymandering disempowers not just individuals, but whole communities.

369 vieth v. Pennsylvania.

S%pavis, APennsyl vani a t og, Bbosting tRe Howeoaf Phikadetphiayanta n d e r i
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These systems of numerical exclusion create political exclusion, removing people
impacted by incarceration from the political sphere by counting them and not their voice.
Statistical citizenship is a form of determining recognition through numerical means, and
is weaponized as a proxy war for representation.3’*

The Decennial Census provides population data but suffers from a differential
undercount which undercounts Black and Latine populations, already taking away some
of their political clout during redistricting. Mass incarceration targets these populations,
disproportionately incarcerating Black and Latine people, removing them from their
home communities based on racist, antiquated laws, many of which stem from the War
on Drugs. Disenfranchisement techniques prevent people who are incarcerated from
voting while incarcerated in all but four geographies (Maine, Vermont, Puerto Rico,
District of Columbia), while felony and other post-incarceration disenfranchisement
techniques restrict the right to vote from these communities, already suffering from the
effects of mass incarceration, post-incarceration i preventing the ability to mobilize
political clout to enact change.

Al these forces work together to ingrain pri
one that prevents Black and Latine communities from fully exercising their political voice

to change policies such as those contributing to their disproportionate incarceration in

the first place. Purporting neutrality, experts choose who is represented and how in the

data, making it a powerful tool to define societal inclusion and importance. The political

voice of these communities, that are placed at the bottom of our racial hierarchies, is

transferred to districts that often support racially discriminatory policies such as prison
gerrymandering itself.

Prison gerrymandering normalizes the removal of populations from their home
communities by counting people as constituents of the prison rather than people who
are victims of a larger system of oppression and racism. Prison gerrymandering ignores
the larger inequities that have led to their incarceration and treats the prison as the
rightful home of people i perpetuating and being perpetuated by racist ideologies.

The New York and Pennsylvania case studies corroborate the inequities of prison
gerrymandering, of our current practices of counting, by providing empirical analyses to
our current knowledge of prison gerrymandering. Districts with the highest percentages
of white and prison populations vote predominantly Republican, while districts with
higher percentages of Black and Latine populations vote Democrat. The white districts
house disproportionately more incarcerated people than they incarcerate, and therefore

31 1go, The Averaged American: Surveys, Citizens, and the Making of a Mass Public.
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gain the most population due to prison gerrymandering. The Black and Latine districts,
as the analyses show, lose population due to prison gerrymandering, so their home
constituents are disproportionately incarcerated, and disproportionately moved out of
their home district, compared to white districts. This evidence together demonstrates
how prison gerrymandering removes Black and Latine communities from their left-
leaning districts and counts them in white, prison districts that hold contradictory political
views, inflating the political power of these prison districts by removing political clout
from the communities of color.

The seemingly democratic process of redistricting creates a statistical citizenship in

which statistics ar e i pf?bewyorkweadPenndylvaniar epr esen
show how people must fight to be counted, must fight to be represented, by our society

and systems of counting or else they are displaced and used as a tool of political

misrepresentation.

Numbers create, not represent. Counting people at their prison creates a society in
which people are part of the prison and not part of society, going beyond punishment in
the prison to civil death, the removal of people from active participation in society.
Ending prison gerrymandering is an obligatory step in the fight for equitable voting
rights, abolishing our modern day Three-Fifths compromise and restoring representation
and political clout to Black and Latine communities.

872 |go, The Averaged American: Surveys, Citizens, and the Making of a Mass Public.
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Appendix

California

California reallocates population for both state legislative and congressional districts,3"3
so all these analyses reflect the ways in which the population shifted due to adjustment
of prison populations.

State Senate Districts

The election analyses only include districts that had elections for state senators in 2022.

Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated senate districts
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Figure i: Percent incarcerated and race of state senate districts in CA. Colored by party of representative. Statistics of regressions.
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District Population Change Due to Reallocation of Incarcerated Populations and
Reallocated Race Data

Population difference due to reallocation and race, reallocated senate districts
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Figure ii: Population difference due to reallocation and race of state senate districts of CA. Colored by party of representative. Statistics of

regressions.

Partisan Voting and Non-Reallocated Incarcerated Populations

Percent voted Democrat

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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% Voted Democrat % Voted Republican

Predictors Estimates Conf Int (95%) P Predictors Estimates Conf Int (95%) p
Intercept 70.91 56.84 -84.99 <0.001 Intercept 29.09 15.01-43.16 <0.001
% Incarcerated, Nonadjusted  -7.32 -21.23-6.59 0.284 % Incarcerated, Nonadjusted 7.32 -6.59-21.23 0.284
Observations 20 Observations 20
R? / R? adjusted 0.064 /0.012 R? / R? adjusted 0.064 /0.012

Figure iii: Percent incarcerated, non-reallocated and bipartisan voting outcomes for senate districts of CA.
Partisan voting data from 2022 general election results of senate representatives, the only election to use the
districts so far. Only senate districts that had elections in 2022 are included in these analyses.

Partisan Voting and Population Change Due to Reallocation of Incarcerated Population

Population difference from reallocation and partisan voting, senate districts
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Figure iv: Population difference due to reallocation and bipartisan voting outcomes for senate districts of CA.
Partisan voting data from 2022 general election results of senate representatives, the only election to use the
districts so far. Only senate districts that had elections in 2022 are included in these analyses.
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Percent incarcerated

State Assembly Districts

Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated assembly districts
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Figure v: Percent incarcerated and race of state assembly districts in CA. Colored by party of representative. Statistics of regressions.

District Population Change Due to Reallocation of Incarcerated Populations and

Reallocated Race Data

Population difference due to reallocation and race, reallocated assembly districts

4000- o 4000~ 5 4000~ -
. % e . .
wittae e X . tee | ."o -~
w® T . " . [ o Ll ]
“s ® 'a.b e e o '3‘-»!' °
0- . o0- ® <
2 s 2 o 2 . .
=4 =4 c
o . ¢ . o HO o . * .
2 . @ @ .
= . . = . = . o
° L] .. ° ‘ = ' L]
5 -4000- ~ - 5 4000~ 4 * 5 -4000- L =
K K 5
=3 . =3 . =3 .
o . o . o .
o o o
o o a
- L] (1]
-8000 - -8000 - 00 -
. . Party of representative .
®  Democralic
L] : :' ® Republican .. .
0 25 50 75 100 0 25 50 75 100 0 2 50 75 100
Percent white Percent Black Percent Hispanic
Population Change Population Change Population Change
Predictors Estimates  Conf Int (95%) P Predictors Estimates  Conf Int (95%) p Predictors Estimates  Conf Int (95%) +]
Intercept 933.97 -617.78-2485.71 0.234 Intercept -1055.13 -2070.16--40.10 0.042 Intercept 25548 -1394.34 -1905.31 0.759
White %, Adjusted -32.32 -72.07-7.43 0.110 Black %, Adjusted  162.88 26.10-299.65 0.020 Hisp. %, Adjusted -11.16 -48.71 - 26.38 0.556
Observations 80 Observations 80 Observations 80
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Figure vi: Population difference due to reallocation and race of state assembly districts of CA. Colored by party of

representative. Statistics of regressions.



Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, assembly districts
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Figure vii: Percent incarcerated, non-reallocated and bipartisan voting outcomes for assembly districts of CA.
Partisan voting data from 2022 general election results of assembly representatives, the only election to use
the districts so far.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population
Population difference from reallocation and partisan voting, assembly districts
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Figure viii: Population difference due to reallocation and bipartisan voting outcomes for assembly
districts of CA. Partisan voting data from 2022 general election results of assembly representatives,
the only election to use the districts so far.
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Population difference

Congressional Districts

Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated congressional districts

Figure x: Population difference due to reallocation and race of congressional districts of CA.
Statistics of regressions.

Colored by party of representative.
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Figure ix: Percent incarcerated and race of congressional districts in CA. Colored by party of representative. Statistics of
regressions.
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Percent voted Democrat

Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, congressional districts
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Figure xi: Percent incarcerated, non-reallocated and bipartisan voting outcomes for congressional
districts of CA. Partisan voting data from 2022 general election results of congressional
representatives, the only elections to use the districts so far.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population
Population difference from reallocation and partisan voting, congressional districts
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Figure xii: Population difference due to reallocation and bipartisan voting outcomes for congressional
districts of CA. Partisan voting data from 2022 general election results of congressional
representatives, the only elections to use the districts so far.

Colorado

Colorado reallocates population for both state legislative and congressional districts,3"4
so all these analyses reflect the ways in which the population shifted due to adjustment
of prison populations.

State Senate Districts
The election analyses only include districts that had elections for state senators in 2022.

874 Kajstura.
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Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated senate districts
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Figure xiii: Percent incarcerated and race of state senate districts in CO. Colored by party of representative. Statistics of regressions.

District Population Change Due to Reallocation of Incarcerated Populations and
Reallocated Race Data

Population difference due to reallocation and race, reallocated senate districts
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Figure xiv: Population difference due to reallocation and race of state senate districts of CO. Colored by party of representative. Statistics of
regressions.
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Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure xv: Percent incarcerated, non-reallocated and bipartisan voting outcomes for senate districts of CO.
Partisan voting data from 2022 general election results of senate representatives, the only election to use the
districts so far. Only senate districts that had elections in 2022 are included in these analyses.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population

Population difference from reallocation and partisan voting, senate districts

100- L] 100- L]

= 75 - &

S 8

8 . =

£ 2

a (7]

= o

g B

= e

§ 1=

5 8 I

o & o5- .

0- L 0- L
1 Ll L] ' L L) 1 Ll L] ' L L)
-4000  -3000 -2000  -1000 0 1000 -4000  -3000 -2000  -1000 0 1000
Population change Population change
% Voted Democrat % Voted Republican
Predictors Estimates Conf Int (95%) 4 Predictors Estimates Conf Int (95%) p

Intercept 52.15 41.97-62.32 <0.001 Intercept 46.99 36.96-57.01 <0.001
Population Change  0.01 0.00 - 0.01 0.038 Population Change  -0.01  -0.01--0.00 0.029
Observations 17 Observations 17
R? / R? adjusted 0.258 / 0.208 R? / R2 adjusted 0.280/0.232

Figure xvi: Population difference due to reallocation and bipartisan voting outcomes for senate districts of
CO. Partisan voting data from 2022 general election results of senate representatives, the only election to
use the districts so far. Only senate districts that had elections in 2022 are included in these analyses.
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Percent incarcerated

State House Districts

Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated house districts
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Figure xvii: Percent incarcerated and race of state house districts in CO. Colored by party of representative. Statistics of regressions.

District Population Change Due to Reallocation of Incarcerated Populations and
Reallocated Race Data

Population difference due to reallocation and race, reallocated senate districts
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Figure xviii: Population difference due to reallocation and race of state house districts of CO. Colored by party of
representative. Statistics of regressions.
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Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure xix: Percent incarcerated, non-reallocated and bipartisan voting outcomes for house districts of CO.
Partisan voting data from 2022 general election results of house representatives, the only election to use the
districts so far.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population
Population difference from reallocation and partisan voting, senate districts
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Figure xx: Population difference due to reallocation and bipartisan voting outcomes for house districts
of CO. Partisan voting data from 2022 general election results of house representatives, the only
election to use the districts so far.
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Percent incarcerated (where housed in prison) and race, nonreallocated congressional districts
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Figure xxi: Percent incarcerated and race of congressional districts in CO. Colored by party of representative. Statistics of

regressions.

District Population Change Due to Reallocation of Incarcerated Populations and

Reallocated Race Data

Population difference due to reallocation and race, reallocated congressional districts
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Figure xxii: Population difference due to reallocation and race of congressional districts of CO. Colored by party of representative.

Statistics of regressions.
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Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, congressional districts
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Figure xxiii: Percent incarcerated, non-reallocated and bipartisan voting outcomes for congressional
districts of CO. Partisan voting data from 2022 general election results of congressional
representatives, the only elections to use the districts so far.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population

Population difference from reallocation and partisan voting, senate districts
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Figure xxiv: Population difference due to reallocation and bipartisan voting outcomes for
congressional districts of CO. Partisan voting data from 2022 general election results of
congressional representatives, the only elections to use the districts so far.

Delaware

Delaware only has one congressional district, so reallocation only occurs on the state
legislative level.37>

Available data on reallocated race (from Redistricting Data Hub, that got it from
communication with the Delaware Legislature) only includes data on white and Black
population, so these analyses use P1 census data (not controlled for Hispanic or not)
and do not contain information on Hispanic populations.
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State Senate Districts

Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated senate disfricts
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Figure xxv: Percent incarcerated and race of state senate districts in DE. Colored by party of representative. Statistics of regressions.

District Population Change Due to Reallocation of Incarcerated Populations and
Reallocated Race Data

Population difference due to reallocation and race, reallocated senate districts
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Figure xxvi: Population difference due to reallocation and race of state senate districts of DE. Colored by party of representative. Statistics of
regressions.
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Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure xxvii: Percent incarcerated, non-reallocated and bipartisan voting outcomes for senate districts of DE.
Partisan voting data from 2022 general election results of senate representatives, the only election to use the
districts so far.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population

Population difference from reallocation and partisan voting, senate districts
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Figure xxviii: Population difference due to reallocation and bipartisan voting outcomes for senate districts of
DE. Partisan voting data from 2022 general election results of senate representatives, the only election to
use the districts so far.
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State House Districts

Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated house districts
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Figure xxix: Percent incarcerated and race of state house districts in DE. Colored by party of representative. Statistics of regressions.

District Population Change Due to Reallocation of Incarcerated Populations and

Reallocated Race Data

Population difference due to reallocation and race, reallocated house districts
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Figure xxx: Population difference due to reallocation and race of state house districts of DE. Colored by party of

representative. Statistics of regressions.
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Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure xxxi: Percent incarcerated, non-reallocated and bipartisan voting outcomes for house districts of DE.
Partisan voting data from 2022 general election results of house representatives, the only election to use the
districts so far.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population

Population difference from reallocation and partisan voting, senate districts

100 - L] L] L L] 100 - . LU
L]
= 75- o 75-
[
: : .
L]
e e L - a
3 . 8
= v
& so- € = T 50- e -
0 L
2 S —
[= = . .
8 . 3 .
o o
o 25- a 25-
o= [ ] " " 0= L ] [ ] . » .
-1000 500 0 -1000 500 0
Population change Population change
% Voted Democrat % Voted Republican
Predictors Estimates Conf Int (95%) P Predictors Estimates Conf Int (95%) P
Intercept 51.37 40.51-62.23 <0.001 Intercept 4791 37.30-5851 <0.001
Population Change  -0.01 -0.06-0.02 0.453 Population Change  0.01 -0.02-0.05 0.468
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Figure xxxii: Population difference due to reallocation and bipartisan voting outcomes for house
districts of DE. Partisan voting data from 2022 general election results of house representatives, the
only election to use the districts so far.

Maryland

Maryland reallocates population for both state legislative and congressional districts,376
so all these analyses reflect the ways in which the population shifted due to adjustment
of prison populations.

State Senate Districts
The election analyses only include districts that had elections for state senators in 2022.

876 Kajstura

104



Prison Population of Districts, Non-Reallocated Population Data

Percent incarcerated (where housed in prison) and race, nonreallocated senate districts
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Figure xxxiii: Percent incarcerated and race of state senate districts in MD. Colored by party of representative. Statistics of regressions.

District Population Change Due to Reallocation of Incarcerated Populations and

Reallocated Race Data

Population difference due to reallocation and race, reallocated senate districts
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Figure xxxiv: Population difference due to reallocation and race of state senate districts of MD. Colored by party of representative. Statistics of

regressions.
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Partisan Voting and Non-Reallocated Incarcerated Populations

Percent incarcerated (nonreallocated) and partisan voting, senate districts
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Figure xxxv: Percent incarcerated, non-reallocated and bipartisan voting outcomes for senate districts of MD.
Partisan voting data from 2022 general election results of senate representatives, the only election to use the
districts so far. Only senate districts that had elections in 2022 are included in these analyses.
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Partisan Voting and Population Change Due to Reallocation of Incarcerated Population

Population difference from reallocation and partisan voting, senate districts
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Figure xxxvi: Population difference due to reallocation and bipartisan voting outcomes for senate districts of
MD. Partisan voting data from 2022 general election results of senate representatives, the only election to
use the districts so far. Only senate districts that had elections in 2022 are included in these analyses.

State House Districts

Maryland has multi-member house districts. Currently, all members of the same district
have the same political party, so the points are colored to reflect this party. Some
districts have greater raw population than others due to the size difference (ie the
population is proportional to the number of representatives i if the district has one
representative or if there are three at large), but percentages of population difference
are used here to normalize the data. When plotting the graphs, each district is only
represented by one point, regardless of population.
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