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Oooa morning. I em John C. Po:r, a partner in the San 
Francisco basod law firm of Pettit k  arti in. I am a labor 
lawyer, formerly aaaocisted with tha United Staten Department of 
Labor in Washington, D.c. I currmtly maintain a nationwide 
employment and labor law practice on behelf of l@ige 
ootporatibna as well an nmall omerging hlgh technology 
companies. I appear here thin motnlng at the request of The 
Tobacco Institute (*The ~netituta"), a Waahinqton~ D.C, baaed 
trade arrociation. 

The Institute oppbsea thin Board'n propoled ban on alooking 
in plrcer of employment contained in propoued Chapter 6,84 of 
tho Health and Srtrty Code. Rather than t o  braorno mired down in 
an unrovealing emotional debate whathrr to permit rmokin at 
work, I prearnt below uncontradicted fscta concern ! nq 
amoking in the workplaca. In a0 doing! I weak to aoperrte often 
false percegtiona from the actual realztie8 in tho worklace. 

1.  act w: Almost all employern 
in the United States permit rmokinp in the workplace. 

Wa.ry available rurvay nhown conclunively that almost 90% 
of all employera in the United States currently and historically 
permit amoking in the workplace. Indeed, the small number of 
employlra (approrlmataly 12%) which ban smoking in the workplace 
do ao exclusively out of concern for traditional ssfaty 
(fire/exploaion) or producta liability (food properation) 
concerns. 
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Accordingly, thin Board's proposal is radically at oddm 
with the current and hirtorical exrrcise of employer discretion 
on behalf of their constituents (employees) regarding smoking in 
the workplece both here in Bacremento and throughout the United 
states. 

2. -a: No Court in the United 
Btatea which hem reviewed the scientific and medical evidence 
regarding Environmental Tobacco Bmoka in the workplace 
has found that it repraaents a threet of medical harm to healthy 
non-smoking employee$. 

Courts in the United States which have reviewed the medical 
and rcientific evidenca regarding tb.e effects of ETS in the 
workplace have h e n  uniformlv hortile to healthy non-smoker8 
seeking to ban smoking in the workplace due to ETS exposure. 
Judges bearing teat cases in New Jersey, Washington, D.C. and 
Ni8eouri1 for example, have a11 oonc:luded that erporure of 
healthy non-amokers to ET6 in the wc~rkplace does not cause 
modiarl harm. Judger in these easel1 had at their disposal moat 
of the s r m  contredieted scientific rtudies thr Environmat 
Protection Agency (*IPAm) consideredl in coming to it6 draft 
policy recommendation that rrmoking i~hould be banned in the 
workplace. Moreover, mt?on-smoker~~ Riqhta* cases have all but 
dried up in the 1980'6 for lack of tluccrrrb. 

and --ion [ * m w I .  w h i a  
. . - 

a in mv 
Accordingly, this Board lacks any scientific er legal 

predicate naceesitating at this tim~s the controversial action It 
proporer. 

3. Faet The vart majority o f  
employerr and unions Qo not need or want legislation to address 
smoking in the workplace. Tho proposed legirlation would remove 
effective localiaed decision making from employees and their 
mansgers . 

It is an adomoly unique to the amoking in the workplace 
issue, and few other employment ilrsue8, that rnsnsgrmont and 
labor prefer to work together on this issue. In a rare dieplay 
of rolidarity, both employers and union8 generally prefer net to 
loee direretion over this highly individualiaed and emotional 
irrue to ill-fitting and uncustomisad generic rules created 
elnewhere outride the workplace. ExperienCe ha# taught that 
people are different and workplaces arr differant , 

As a result, approximately half of the companies in the 
United Statel have prz rigid policy on smoking in the workplece. 
This flexible approach permits reapontive and localized 
management to customize practicer auitable to the many and 
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varied needa different employees expl:est at different locations, 
in different work aituationa and with different ventilation 
environments. Given that almost one out of three employees 
smoke nationwide (aa many aa 7 out of 10 in certain indurtries), 
the insue of rmoking in the workplact~ affects too many employee8 
and in too complax to be dealt with :in a drroonian manner ot in 
a 'on. size fitr alln generic policy lacking 10Cali~ed 
thoughtfulness to each facility, and indeed to employee. 

Aocbtdingly, this 80mrd ~hould rnot ururp tha legitimate 
role unionn and employera have to pl,ay to locally and flexibly 
regulate their work  environment^ to ~mnaure contented and 
productive employees. 

In conclution, I tospectfully rsquert thin Boar$ to do 
three things : 

1. Give careful consideration and disp~ritive wright t o  
the three facts outlined above; 

2. Review, and make part of today's record, thm attached 
nuccinct California Western Law Review article diacunaing theno 
iUaue8 in groatsr detail and in lay terms; and 

3 .  Vote againet the proposal to ban rmoking in the 
workplace. It la tea drastic, it is unnecesBary and it is not 
aueficiently deferential to the righ.ts of employera and 
employeen to work together to accomrrlbdate divoraity in their 
workplrcm. 

Thank you Ladies and Gentlemen of the Board. I would be 
happy to anawer any questions at this tima of concern to the 
employer community. 

Enclosure 


