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A C ~ Q W  Final rulk. 

SUMMARC The CAB adbpta new rules to 
ban smoking on small aircraft and to 
ban cigam and pipe smoking on all 
flights. The CAB dso  retains current 
d b s  requiring fully functioning 

.ventilation systems and discouraging 
airlines from sandwiching nonsmokers 
between two smoking sections, andl 
rejects proposals to ban smoking on . 
short flights or to require special 
provisions for passengers especially 
sensitive tm smoke. 
DATES Adopted! Itme 1 b  1984. Effective: 
July 20,1984. 
FQR RClmER IIFORMAHIQM COWTACT: 
Ric~ard B, Dysoa Associate General 
Counsel! Rules and LegislationDivisioa 
or Dawid Schaffer, Attorney-Advisor, 
Office 06 &nerd Counsel, CiviI 
Aemnautica Board, 1825 Connectiuut 
Avenue, NW, Washingtom, D.C. 20428; 

, 1202) 873-9442. a 

SUPRLEklmARW INFORMAtllOK . 
Backgmuaall 

The Board first adopteda rule on 
s m o b g  in 1973, ER-800, 38 FR 19l40, 
May 10,1973. This rule, at 14 CFR PBrt 
232 simply required airlines to provide 
separate sections for smokers and 
nonsmokers. 
In 197& the B o d  launched a new 

- 

pmaeeding on smoking. EDR-306.41 FR 
44425, October & 1896. BBheen that 
date and 1981, the Board considered the 
full range of issues on smoking, These 
included whether the Board shoulld 
regulate smoking at all, whether it 
should ban it entirely, whether it sbulki 
ban it onshort flights or small aircraft, 
whether it should ban cigar and pipe 
smoking, whether it should nequire 
special protections for passengers who 
are especially sensitive to smoke, and 
whether it should prohibit airlines from 
sandwiching nonsmokers between two 
smoking sectilonm 

Mhile these possible d e  changes 
were pending, the Board deaided to 
make some changes to Part 82, ER- 
1091, WFR 50;rl. January 25,10Y9. It 
required airlines to speciamy segrlegate 
cigar and pipe smokers, ban sxnolung 
when the aircraft vendation system 
was not fully functioning, and ensure 
rHat nonsmokers were not unreasonably 
burdened when a non-smoking section 

was sandwiched between two smoking- 
sections. 

h 1981, however, the Boarddbcidedl 
to keep a smoking dB bub without the 
details on cigsrs and pipes, ventilation 
systems, and sandwiching that it Had - 
adopted 2 years earlier. ER-I245,46 FR 
45984, September 16,1981. It also 
Qcided mlo~ to adopt any of the 
propased smo3ung bans or the provision1 
far gassengem especially sensitive to 
smoke. The rule siunplp required airiines 
tkr guarantee a seat in the no-smokmg tu 
every nonsmoker who met the d i n e ' s  
checla-in deadline. - 

miis dbcision wes challenged in 
Federal court by smaken, nonsmokers, 
and ahlines. The courts upheld the 
Board's legal authority toregulate - 
smoking, Diefenthul v. G M ,  681 F.2d 
1039 (5th Gir. 1982) and Action on 
Smoking and Health v. W, 6899 F.2d 
1209[D.C. Clr. 19831. However, the D.C. 
-Circuit ordened the Bbard to reinstate 
the provisions on cigars and pipes, 
ueniilation andsandwiahing that it had! ' 
previously eliminated and to reconsider 
the decision not tn adopt proposals to 
ban s m o w  on short flights and small 
a h a f t  or to provide special protections 
for passengers especially sensitive tu- 
smoke. 

Shortly thereafter, the Board 
republished the provisions on cigars and 
pipes, ventilation, and sandwiching as  
tibe court had ordered: ER-1245d 48 FR 
24868, June 3,2383 and ER-1358 48 FR 
36093, August 9,1983. Aha in 
accordace with the court order. the 
Board issued btwo notices of; proposed 
d e w  to reconsider these 
provisionn and the thee  proposals that 
it had previously decided not to adopt, 
EIlR41.48 frR 24918, June 3, i983 andl 
EDR-41B, 48 FR 43341, September 23, 
1983. In these notices, the Board 
proposed the following 
--A ban onsmoking on short flights. 

defined as flights of either 1 ham or 
less or flights of 2 hours or less; 

-A ban on smoking on small aircraft. 
defined as aircraft of either 30 seats or 
lesa on a b a f t  oh 80 seats or less: 

-A ban on cigan and pipe s m o w  
-A ban on smoking when the 

ventilation system is inadequate: 
-A requbement that airlines provide 

special protections for passengers 
who are especially senlsitive to smoke; 
and 

-Elimination of the provision on 
sandwiching, 
In response to these pnoposals, the 

Board received written comments from 
at least Wo U.S. government agencies 
(Department of Transportation and 
Department of Health and Human 
Services1 Office of the Assistant 

Secretary for Wealth], fourteen airlines 
or airlhe organizations (Air Transport 
Association of America, Ihtamational 
Air Transport Assaciation, Ragiamal - 
Airline Association, Aarospaae - 
Industries Association of Ameriaa. 
Republic Airlimes, Midway Airbnes, Air 
Florida1 Southwest Airlines, 
Transameiica Airlines, United Airlimes, 
Piedmont Aviation, Wings West 
Airlines, Atlantic Ah, Newair) six 
d o n s  (Engineering and Air Safetp 
IDepartment of the Airline Hots 
Assoaiationb Association of Plight 
Attendants, Wealth and Safety 
Department of Teamster Local 2707, 
Food and Allied Service Trades 
Department of the AFIlcCIOi 
Independenit Union of Plight Attendants, 
and Bgkery; Confectionery and Tobacco1 
Workers ~nternational'union), elbuen 
consumer and liealthgrou~s (Aviation- 
Consumer Action h j e c t  Action on 
Smoking and Health, Coalitionon 
Smoking or MealM, American Heart 

' 

Association Ameriaan Cancer Society, 
American Lung Assodation, American . 

Lung Association of San Diego and 
Imperial Counties, Georgia Lung . 
Association, American Public Health . 
Association. Messachusetts Group 
Against S~mking Pollution; New jecsey 
Gmup Against Smoking Pollution], lour 
tobacco groups (Tobacco Institute, 
Kentuaky Farm B w a u  Federation. 
North Carolina Farm Bureau Federation 
Ekight Bell Warehouse Association. 
Inc.], and several others (County of San 
Diego, Xenex Corp~, Experimental 
Aircraft Association, Meyer H. S h a r k  
Captain H.B. "Chuck" Fulton jr.)~ The 
Board also reaeived more than 20,000 
lktten born individuals. 

In addition the Board held three days 
of oral argument in which 42 people, 
including 10 members of Congress, were 
able to present their views directly to 
the Board. All viewpoints wane well 
represented1 

Government agencies. cqnsumer and 
health groups, flight attendant unions, a 
few small airlines, and about 30% of the 
individbals who wrote us were in favoc 
of the sort of strict rules on smoking that 
the Board was proposing. Ainlines, 
unions representing pilota or tobacco 
workers, pro-tobacco groups, and about 
70% of the people who wrote us 
generally opposed the Board's 
proposals. 

After considering all the arguments 
presented, and for the reasons set forth 
below, the Board has decided to ban 
smoking on small aircraft and t o  ban 
cigar and pipe smoking on all flights, but 
not to make the other changes thalt it 
bad proposed. Thus the Boardls new 
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d e ,  applicable to all U.Sd ahlimes, will The additional protections for short flights are releuant. but are 
contain &e following features. nonsmokers adopted here will impose a outweighed by the other piobiem that 
-A req&ement that iir]hes pcoide a minimal burden on airlines. They such a ban would create, as desaribed 

seat in the n e s m o k q  section to represent a furhen aompmmise in the belaw. The NewsweeklGallup poh is 
nonsmokers that meet the airlines on-going dispute among nonsmokers. - questionable because it assumes that 
check-in deadhe, even if the &line smokem, and airlines. We expect that smoking in designated smoking sections 
must expand that section to this new d e  will continue to teceive is a fire hazard, although tie evidence is 
accommodate tkem; widespread publa supporL tu the contrary. In the Board's new, this 

-A ban on smoking on small a i r k a ~  m e  widespread public suppoa for the poll is more indicative of the public's 
-#.ban on aigar and pipe smoking on current rule was alsocited as a na soa  dmng concern for safety rafier than 

all flights; for not m&8 more dminges* The their views about srnahg.  
-A requirement that airlin~s ban all . tobacco industry submitted a w e y s  by s e v e ~  cornenters also cited ths lbw s m o h g  when their ventilktian Tmance & Associates and the 

system 1s not EuUy funatiow. and hternatianal P l i r h ~  Passenger 
level of complaiuta that the Board 

--A requirement that airrIines ensure receives about smoking as evidence that hsoaiatiOn wAl as evidence Itiat ' (he public is not p a d y  concerned about that mmmokerj are n a  unmasonabli' passengem are not greatly concerned this issue md burdkned when a no-smoking section s m o w  or satisfied ~& 
changes are necessary. Only about two 1~ ~~~dwidedbetweentwo smoking current rule. In the Tanance survey. a he penent of the sedans. a j o f i t r  of those questioned mponded Ye Bbard receives hvalve smobg. 

General Consideratioas - affirmatiudS( to the question whether --. 
&e ' p n s a t  m q m e n t  works p ~ t t y  But n ~ n s m ~ k m *  ~ a r t i c u l m l ~  the 

S e v e r d g ~ e r d  objections were - uelL" &lb8 Aviation Consumer Action Pmject 
raised against my further Board to s m e y s  of their o m  passeven sat EAGAPI, insisted mat amplaints to the 

. m&tioa of m o w *  w e d  that inaCated g a t  pasrmgepj w e e  satisfied Board do nok indicate the Scope of h e  
Mer r@@atian would be inconsistent with the crtrrent des om smow voF problem. They stated that there Is libtle 
with the policy 06 deregulation - exmple, o w a n t  &cript pp. incentive Eon e passenger to file a 
mandated by Congress in the Airline 192-193), j smoking complaint after a flighb because 
Deregulh tiom 1 Aat. Pub. L 9.5404. They ASH and several individuals the discomfort has ended and unlike a 
viewed the marketplaae as being qplestioned the tactics and credibility of baggage problem for a m p l e ,  monetary 
oapablb of fairly accommodating - the tobacco indhtry -eyS. m d  aompemsatiom will not be available. 
smokers and nommoken, and claimed' the ~ ~ ~ r g l i ~ ~ ~ ~  Association also Moreover, they cllaimed that a passenger 
that airlines a e  already attentive to the comtered wi& surveys of hei t  0- ~n may suffer Eromsmoka a b o d  a h a f t  
need& of nonsmokers. these surveys a majority of those even when them ia no violation of Bbard 

Nbnsmohn* ~ d a r h  Action on questioned favored a ban on smloking on rul'es that wodd wanant the fw of a 
S m o b  and Health CASH], disputed short fights (Georgia nung swby)+  com~laint 
thia coatention They alaimed that smoke-free flights (Midway Airlimes and The B~ardrecopbes  &at the number 

cannot be trusted to Pmtect Wien Air Alaska survey], and a smolang of complabb about smoking, relatixe to 
nonsmoken and that they have little ban in flight to reduce the possibility of complaints about other problems, is low. real S W P ~ ~ Y  for on mdemtanding ofi fie (Gallup Poll published irt Om the other hand, the ones we do 
h e  ~ m b l b m  m Y  mnsmoken Newsweek January 30,1984). receive about smoking am among the 
They were opposed to leaving further m e  S ~ ~ Y S  submitrted the tobacco most vi,olent! complaints with which the 
negulationl of m o k q  to the fnd~Q8  which has 10% O P P O ~ ~ ~  the Bpard must deal. And there may be 
marketplace. 1n their vim1 s m o b g  is a Board's efforts in this area, show that many reasons. su& as  those noted health a d  safety matten that shodd be most passengers are satisfied with what above, why we do not receive more. 
b a t e d  difFemndy than mutes, rates, or ~ o &  ha# done. In our view, the Complaints may be directed to the 
o%er economic matters that are the further ms t t i c t io~  imposed here carrier than &e Board. the 
focus of the Airline Deredation Act also.have public support. The fact that BomdPs view, the action taken here 
They were particularly comerned about most peoplb may feel that the "pX'eSe$ an balance. 
e s p e u i e  sensitive nonsmoken who amangement woshprem well" 
are too small a minority to achieve The International Air Transport 

[Tarranee L Associates survey) is not As40ciation wTA1, recognizing 
protection b u g h  the operation ofthe inconsistent witti the positioa that 
marketplaae. that the Boardts smoking rule apples furtherrrstrictions adopted here-would only to airlines, 
The Board a p e s  with the also receive support. 

nonsmokers insofar as they w e  that restnictions on smoking. It stated that 
Board regulation in this area is nod 

Indeed' a lgn for IAPk w'eru U.S. domestic regulations me likely to it was known a3 the firline Passmaer be followed by forem govemmmts. inconsistent with the De~egulation Act Association. revealed that a majority of 
As a legal matter, w e n t 3  to the passengers favored] a ban on cigar arid The changes here not 
contrary have b e a d y  been rejected by pipe smoking even though they opposed apply to HT* member foreign 
the two cases cited above. a ban on all smoking. Ih addition, a The Board's smoking rule, Part 252 

Stnoking is not analogous to economic survey by Newair of its passengers applies only to "kir camiers", which 
issues, such as routes and pricing, feud that a maiosity favored a ban on section 1M of the Federal Aviation Act 
because Congress did not cal l  fom the smoking on smailaircraft The fact that defines a3 U-Sb-cibenlairlines- To the 
abolition. of section 404(a) of the Act, the a majority of airlines Have voluntarily extent that foreiw a i rhes  may choose 
statutory autlioriby to regulate smoking, banned smoking on small aircraft and YO follow that is not cause for the 
as it did with xspect to noutsv and dgars and pipes on all flights is further Board to change its Course. 
fares. Unlike these economic issues. evidence that these actions are ASH w e d  that smoking should be 
smoking evokes strong passenger supported by the flying public. beated Iike chewing and spitting, a 
emotions, and causes extreme distress Surveys indicating that a majority practice that isnow generally prohibited 
for at least some people. . might also favor a ban on smoking on in public places. Unlike chewing and . 
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spitting, however, s rnokq  remains a considbring the amokirig issue born the smokq ,  However, the New England 
sociallk acceptable practice. health and safety perspectiue therefore, Journal of Medicine reported a study 
ShoDtl Flights the Bbard d g i n r e  p a t  weqht to the that found thab the health of flight 

hdqs of the FAA. attendants was not aduerselv affected 
h ~ ~ o c e n t s  of asmoking ban on ShoFt Health. The adbocating a smoking ban by passengec smoking. Foliart, lenowitz 

fli&ts rested their W e d  on three melied on studies that demonstkate that & Becker, "Passive Absorption 06 
POundS-healthr safely, adpassenger the health of nonsmokers may be .- Mcothe in Airline Flight Attendht" N. 
cormfa& harmed by breathing ~econd~hand End. I. hied 1983: 308:2105. This study 

&.a pre ihhmy matter, many smoke. Pro-tobacco goups countered was conducted an flights to bpon where 
QPPOnents 06 this ban w e d  that health with studies of theb om demon strati^ s m o h g  muld be expected to bs 
and safety were not proper that passhe smo'kng is not harmful ta pmcularly heavy. Tbs results of 

' 

considerations for an economic nonsmokerml Airhes w e d  that the another study by the National Institute 
zlegulatory agency such as the CAi3. superior ventilation syatem of their ~ Q F  OccupationaI Safety and Health 
lhey  claimedthat the Federal Aviatian aircraft redkced any risks associated ( N I O S ~  were inconclwsive. n u s ,  the  
Administration (FAA,) was the sole . with second-handlsmoke. It thus available scientific evidence at this time 
agency to rule on the g m o k  issue fmm appears that the evidbnce of adverse does not appear to support a condusion 
the health and safety perspective. health effects of passive smoking is still - &at the health of flight attendmb is 

The statutory basis for Board action being disputed 
on smoking is the pmxision in section 

harmed by smolZlng aboard aircraft. - 
however* that the studies Some nonsmokers conceded that the . *(a) of Riederal Aviation Act (49 dted by the proponents off the proposed sdenac Fvidenc. map not tuppoa U.SC 1374(a)l1 that requires airlines s m o h g  ban are valid no commenter view, but felt thga mm 

pmvide "safe and adequate service." bas shorn that the findings of those ,dd ideventoally them 
While the Board has h the pas! not 8 u e s  am a ~ ~ l i a b l e  to ihe aihation That map be, but the Board mush base denied that public health is an aspect of aboard a i r d t  The cited studies its decision on tBe objective evidence "safe and adequate service." it has not hvolved smoking in tlie home or office, gat ,, dxirtr to the latent mnt acted speciiically on the basis of health plaaes whm people spend a sigdicant nidence is avoilabl. . considemlons. Healhi has, to be sure. portion of their life. This diifers b m  the 

Sdfe ty. mponenh pmpoled . come somewhat more to the forefront in situation aboard aircraft where moat 
its smoking-rule deliberations, as the people spend a relatively short time. OmolUW ban cited the fire dqer 
public comments have tended to focus Aircraft also dlffer EFm homes and -as  justification for such a d o n  But once 
on i t  - offices in that nonsmokers aoe separated a 3 a h  the ir 

When it first adopted a rule on h m  the smokers in the former, but there is no ai@cant danger, exeegt for 
smoking in 1973, W-800, the; Boazd did usually are not in the latter. - - smoking in the Iavatoies where it is 
so solely on the basis of the need to The ody  study that dealt speaificaIIy ' alPeady banned an FAA 
minhize passenger discomfort and with the situation aboardaircraft found 
annoyance caused by smoke. Safety and s m o h g  "hot to represent a hazard to The FAA has considered the alleged 
Health were not cited as justification for the nonsmoking passengers, fbe danger 06 ernohq aboard aimaft 
the Board's arction. 4 . *I* Health Aspects of Smoking in and has aonaludbd that it does not 
In 1976, in proposing to strengthen this Tmsportibmfi, PAA]I4EW, justify further regula tioni For example. 

d e ,  EDR-306, the Board stated that December 19n. It reached this ia a letter to Congresahst summer, the 
since "the Federal Aviation1 - aonclusion at a h e  when nonsmokers FAA's acting director of flight 
Administration has already asserted were not always separated EKlm operations stated: 
julisdi~tion af the health question under smokers aboard a b a f t  as they are Elec tr id  fueU and other aimaft systems am . 
its authority to promote safety of flight, now. slpecifidy designed to fint prevent ignition 
we think it appropriate to continue t o  Athougb this atudk is now 10 yeam and secondly to con- control or 
defer to that agency on, this issue." In old as reaently as last November, in extinpiah a fin in the event @tion does 
1981, when amending the smoking rule, Congressional testimony, FAA officials IDGCUT. Similarly, the interion of aircraft 
ER-1245, the Board stated: m&ad itsfindinas. uabins are dengnd and constructed to 

provide pmtection from Bra in a manner 
The only finding that mould in t!e Bbacd's lam advrised that based on these and other w ~ c h  is ruperior to m e w  of 

judgment. justify a totai ban would tie that studies it is the FAA's view that the carnal maportation. B~~~~~ of these inhenat 
smoking aboard a b a f t  under the present w P o s m  to ~igarefie smoke in a reasonably design fadors and because fh ret&+ 
rules is sipficantly damaging the health of sendated emironment is not expected to materids ars used in the conamation o~ aonsmokers. But it is queshonable whether have any relationship to cardiovascular or 

-aft interian, amoh on board 
the Board's authority could be exercised on p h o n ~  diseaae m ~ a t i o h  R ~ P .  No. 98- comme*al dbes not corntirut= a 
that basis. since the F k k  has pnmary 54,98th C o w  1st Sess, 10 (1983). sqdicant compromise to safety. junsdiotion over matters of healthand safety expiabed above, fie F A K ~  views in aircraft operations. - om the health issue are given great Letter horn F.Ws Aating Directot of 
Thus. the Board has hiwtorically viewed weight by the Bomd. The Board b d s  r.0 Fliht Operations tlo the 
the public safety and health aspects of sufficient basis to override the F M a  b d s a y  Iub 25b 1983. As the 
smokmg primarily as the nespoasibility position on this point, and the r e fo~  agency responsible for safety, including 
of the FPIP, althougli not denying their dealines to act onthe specific basis of fire safe@* the FAA's ~ 0 ~ c l l u s i ~ ~ n s  in 
relevance. t5e health aspects of passive smokng. area also are entitled to great weight by @ 

In exencising its responsibilities in this It was a w e d  that even if passenger the Board. The FAA is monk$ to Vr 
area. the Board continues to believe that hsalthis not adversely affected by improve aircraft fire safety by proposing Q) 

it should defer to the expertise of the smoking. flight attendant health is, new and mow stringent hnmabdity 4 
E M  where that agency has ruled on the because they spend more time aboard requirements for seat mshiona+ 48 ?4 
issue. The FA.% has a medical office and aircraft than dopassengers. Many flight 4t3250- October 11.1983. m n 
the technical expertise t!!at. a e  Board attendants did wnite to us claiming such Supporters of the proposedsmoking N 
lacks in the healthand safety area. In adverse health effects f r ~ m  passive ban claiined that there were 45 major 

\ 
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fires aboard a k m &  betheen 1973 and meets the airline's cheuk-iin deadline. sections a feasible alternative to a total 
1981. Many cited the Varig fm in Franoe Smokers, B~weve~ .  have no night to a ban. - and the ISM-Air Chnada fire as proof smoking seat no matrer: how early they The duration of a flight is not as 
that cigarette s m o k q  is danaemus. cheak in, If a no-smoking section on a cerfain as the duration of a movie. If a 

A 5~ expert. howeuer, \who1 flight is full, an airline must expand it to fligbt uaexpectcdly exceeded the 1- ot 2 7  

reviewed the National Tmsportation accommodate additional nonsmakers - hour period for the ban, airlines might 
Safe$ Boardlfilea om m a j ~ r  aircraft fires and prevent smokers from smoking in be eqected to rearrange passengers so 
since 1970 testified that none ad them the expanded nmsmoking section. some could srnoKe. 
were caused by cigarette smokhg in the Aidhas are mdem no obligation to The air in modern &craft is filtered1 
Passenger C a m P m e n t  Oral V e n t  accommodate smokers in this way, and and recirculated morerapidly thanit ia 
transcript volume 2 pp. 13-15. This indeed would be p r o h i b i t e d h  doing in many public buildings. 
appean to be the result of the fire so if that would result in nonsmokers hponen t s  oE the smoking ban also 
retadant mabdds  that me used for being encompassedby the smoking . pointed to total smoking bans on some 
e i m d  passenger seats. section. h addilon some more small a h a f t  and on Muse Air, as well 

The V&g and Air Canada f&s provisions far &e benefit of nm~~smokers as to the ban on cigws and pipes on 
occmed in the aimaft lavatories, are being adopted by this rulle. most aitlines as  evidenae that a short- 
where smoking is already banned, not in The ~~~d fin& that f d e r  ' flight smoking ban was feasible. 
the designated smoking s e c t i o ~  There is protections f o ~  nonsmokers based on 
doubt that the Air Canada fire was 

In, the Board's view, these are not 
flight length are not justified. The compaaable. To the extent that their 

caused by a dgaretta. Awiatjon Week additional codm sat that muld smoke is not inhaled, cigam and pipes adSpac8 Tedno1~8y lga) pmvide fon them h outweiglked by the m less addictive than cigarettes. so it is 
p. 30. Banning smoking in desigpaeed adminiehtive easier for a cigar and pipe smoker to 

~t inmasea rather competitive problem8 &at it would refkain, especially when the cigarette than decrease, tba incidents of smokbg medte, as below. option is available. The proponents of 
and risk of ke in the lavatories Diffennces between shost-PJ'i$t and the dolt-flight smoluq ban recognized 
when poses peatest daoger to the othe~smoking bans. Those opposing the that ASH co-en& p. 67 F'dgw and - lives of passengers. short flight smoking b a i  noted that pipe s m o l d e d e  oiggrette 

-- Posrenger comfort The this nonsmokers are likely to suffer more on m o k e m a r e t  have the strong craving . P ~ W %  c o n b  a large number of low fights on Short ones. ~h~ which requires them1 to smoke regularly 
lhtten nonwOkers c o m p l q  in primary rationale offered1 for the short- during the day."). 
the 8hongesi of the pmble- fig61 tmo&g ban by ae nonmokers, havi! experienced aboard aircraft &no- barnathat are a h b w f d e  or 

however, was that smoYem are able to based on aircraft size are also not 
of smOw It is retain fan short periods in o the~  places. cornpamble. as they do not present the clear that, for at least some people, Ground transportation and public pmtblems of a banbasedon flight length 
aboard a hi& bddinga, eapeciaUy theaters, dusches, n e y  are easy for airlines to administer level of annoyance and discomfort 

On the other hand, the docket and conrtrooma were cited as  plhces amd for passengem tro understand. A 
contains even more Iettm h m  where smoking bana fon shout periods short-flight smoking ban, in comtrasm, 
passengem dw that need to havc pmven suacessiuL Yet there are would in many situations areate 

ad or couldlnot fly if diffe~encea between these and ahplanes adhhisbative heahahes far &en 
they were pnohibitedfrom doing so. that make a ban more feasiblre and and appear arbitrary or illogical to 
M~~ to d e b  a smohng ban essential in ihe former than in the latter. passengers. 
or to continue inddm theie habit in These differences include the following: Rdtninistmtiw pmblems. The 
the airnaft huatary, regardless of the Smokers can step outside or into the c l i f f ides  atise because not all short 
risb. ~h~~~ smokers often clabed that lobby of theaters but cannnt do eo while' flights me turnaround operations. Many 
they have a "right" to smoke. in an airplane. Their ody alternative are one segment of e two- on three-stop' 

The Bbard does not accept the would be the lavatory. flight, and the other segments mag be 
argument that there is a n  absolute legal ~~~d banspodation trips are lbnger flights outside the time limit of a 
right to smoke on an airglane. ne first Gually shorter than air transportation ban. Passengers boarding or deplaning 
section of the Board's smoluag de has trips and typically aUbw passengers to at one of the intermediate stops will 
always given airlines the discretion to get off at short intervals oc provide them probably be unaware that their £light is 
ban all smoking, and some have done a smoking car or section. - only one segment of a rnultibsegment 
sod Courts have recognized that a Smoking presents a fire hazard in flight 
smokem's right to smoke "may have t o  many public buildings but, as explained mere  an several ways that the 
give way to the &&om of othen to be above, does not present a similao hazard ahline couid handle this if the Board 
unannoyed by smoke," Naderu. in an airplane. as long as it is done in were to adopt the short-flight smoking 
Aviation Administmtion, 40 F. 2d 292. the designiated smoking section. ban, but all am likely to result in1 
295. n.4 (DC. Cir. 1971). Ilt~ easier for smokers to comply confusicln or administrative problems, 

Nevertheless, the lhtrers hi smokers with a smoking ban for a short time in The Aviation Consum~r Aotion Projeat 
make alear that for those-who choose to theaters or courtrooms because their ( A W J  suggested that the airline could 
participate, smoking is v e q  important attention is riveted on the performance place smokers in a smoking section for 
Many smokers are apparently unable to or pcoceeding w U e  in an airplane a the short-flight segment but prohibit 
scppress this deshe for very long. smoker may be nervous and fidgety, and smoking until the 1ong.flight segment. 

At present, the Board's rule favors the have nothing to do but think about how For a smoker who was traveling on only 
nonsmoker\n.. This seems masonablk - much he or she would like to light up. the short-flight segment, this 
since a majority of passengers are The relatively careful allocation of arrangement would make nosense, and 
nonsrnoken. The current rule requires seats and supervisicn by flight would likely prompt anger and defiance. 
airlines to guarantee a no-smoking seat attendants aboard aircraft make Smaken might well feel that when 
ro every passenger that wants one and separation inta smoking and no-smoking placed in a smoking section1 they have 
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the right to smoke. hexplanation that Chicago, whi!k passing alona the . conneatin3 flight between DallhsIFort 
the flight is c~ntinuing on to a lgnger concerns of her membenhip about Worth and St. Louis. It testified that 
segment would mean Little totliose who smoking, let it be known that she was Both the DalIas/Eorr Worth-St. Louis 
were planning to disembark before then. concerned that "many smokers wl l  flight and the St. his-Washington1 

Alternatively, the airline could do smoke whether you allow them to or flight wiould come within the &hour 
without separate sections on the short- . notei and that this "could create - smoking ban  but that passengers flying 
flight segment and then rearcange the M e r  safe@ h-ds * *.'! an Air One from Dallas through lo 
remaining passengers fot the longer The Departmen# of Transportation Washington.wiaul&l actually be on the 
segment This would surely be an 

' (DOT) was also sonuemed. Although it plane foa more than 4 hours. Because 
annoyance for Pasgengers who were was sympathetic b a short-flight both segments 04 the route me 2 hours or 
a h e a d ~  settled in, and a burden on the smoking ban, it concludkd its aomen!s lkss, Air One claimed that it would be 
airlin~s. on this issue by stating: severely handicapped by the smoking 

Or. the Board could require airline3 to mne pouibilin bdt ban and would experience mculty in 
simply b m  smoking on any flight, rmoking ban mi@ eotualig increase the aomgeting in the Dallas/Ft Worth- 
regixdless of length, if it included a chancsoffin if smokers, eying to avoid the Washington market because of the 
sh0*7fighb segment. This- howevec, goes ban, snake in the lavatorj. abfon adopting 'restriction. 
against the primary rationale for the the pmpased rule. we q e  the Bbard to There are many air!inas like Air One 
proposed ban, wkah is that smokers can ansider the possibility of such actions. that are in similar situations. While no- 

re'ain s s h ~ *  time but not for DOT did OffeF a way to ban smoking smoking reatrictioms a n  important, h e  
a longer flight on short Rights without the aafety government should not impose 

'ption wouldbe tOexrmpr harar& They suggested coordinating the resfrictions on sirlines thaa hamper their 
sho*-fli&t of mdli-sepent short-fli@t s m o h g  ban with he FAA's growth or abbillty M Compete. A Sm0kUq 
flights horn the ban. But this would &em- to m q ~ e  smoke dktectors ban based om flight length wouidccreste 
mean that flights on the same mute, in aircraft lavatocies. The problbm with these 9 t ~ t . 9  of ~mblems. . . with the same fight b a t i o n ,  and 
possibly of the same airline with the this is that the EAA is st111 in the early Conclusion. Fon these reasons, the 

stages of this demaking. The smoke stiort flight smoking ban is not adopted. 
type to detector reqoirement will no# t&e effect While then are many people on both Werent smoking rules, resulting in1 

before the Board, and possibly the sidks of the issues, some satisfiedand oo*sion and 
sltatutoq~ authoitg to regulate smoking, some dissatisfied. i n  the Board, view problems, 

Pmponents of the smoldna ban sunsets on Jmuary I, 1885. Even with the current systemof separating 
pointed out that mvly of smoke detecton there rmght still be a smoker3 from mnsmoken on 3o-seat - 
sedae,  such as fares or whether there safety hazard Because passengem could and l w e r  aircraft: works ~a3onablY 

will be meal service, are confusiq or welland should be retained. 

may not be h o w n  to passengers until Competitive pmblems. A furthnr S h d  Aimaft 
they m on board the ai-ft Bbt mna ' P b l " m h  the short-flight smoking 
of tliose service! features ace as ban is its possible anti-competitive Incontrast to the short-Eight proposal, 

emotionally chargedlas smolung, ~t is - effects. 'he  Air Transport Association a ban on-smoking on small aireraR an 
- unlikely sat anyone Cause Bn (ATA) dted several examples where be acc~m~lished without major 

incident aboard an ahcraft because tfae &gbt of ons? carrier would be probl~ms or passenger confusion. 
airline failed to provide an expected ~ho*en than those of another on the The rationale for a small a h a f t  
meal. same route as a result of the type of smolung ban is muchthe same as that 

* The possibiEb of defiance of a short- a u m f t  utilized, the p~ticulha-arport fop shod figh+that smokers can 
flight smoking ban, however, is quite being served. the season of the year, or refrain for the short time that they are 
real. Complianm problems rndep the the direction of the flight. This would om board. Yet ud&e a short-flight 

. Board's simple and less restrictive rule resdt in one carrien being subject to smoking ban, a ban based on aircrafti 
have been widely reported, They couldl more restrictive smoking rules than its size would be simple to apply and for 
gel worse if smoking were banned. competitor. passengers to undkrstand. Passengers, 

The danger of such defiance is not On short routes to Canada and the including Smokers- am luely to agree 
merely hypothetical. Airlines have been Caribbean. W.S. carriers would be that separate seating arrangements for 
known to land prematurely to deallk& subject to much more restrictive smokars andnonsmokers are less likely 
ouch problems. The safety hazardb 06 smoking rules than their foreign to be effective on small aircraft than on 
smoking in the aircraft lavatonies are competitors if the ihott-fligbt smoking hrge ones4 Nonsmokers are therefore 
well documented. There was &e UaGig ban were adopted. Foreign airlines are more likely to experience discodort on 
fire mentioned above. More mcently, the not covered bpBoard s m o h g  rdks. small airardt. 
New York T i e s  (March 7,1981) With a 1- on 2-how smoking ban  Protec5on of nonsmokers aboard 
reported an incident in China. where in- airilines wikh connecting flights m i a t  small airoraft becomes increasingly 
fli&t smoking is banned4 where an find both segments of the route important as these small carriers 
aircraft caught fire because a passenger governed by the smoki~q ban. But assume a larger rolk in tHe national a!r 
was smoking in the lavatoq. Many died bother airline, with nonstop service transportation system as a result of 
in that blaee. between the same point3 might be able deregulation. 

loth tlie avlines and the a i r b e  pilots to avoid the ban and offer both smoking The feasibility of the small aircraft 
were concerned about this danger and and no-smoking sections on the route. smoking ban is demonstrated by the fact 
therefore urged :he Boacd not to adopt Foe example, Air One, a new airline, that many mal l  carriers have 
the short-flight smoking ban. Individual testified that it Had been operating a voluntarily adopted itr apparently with 
flight attendants tended to support the flight between S t  Louis and Washington, suocess. A survey of carners last year 
ban but some of heir union leadership that was not attracting a sufficient . revealed that more than half banned 
was more hesitant. fearing the dangers number of passengers. In order to sm0kir.g on iheir 30-seat and smaller 
of defiance. For example, one from maintain that flighti Air One addkd a1 aircraft. 
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The prevalence and success of the Dn short, a smoking ban on small1 Secondly, the lost l'uggage and , 

woluotaq~ small airaraft smoking ban aircraft is feasible. and would provide bumping rules, unlike the smoking rule, 
stands incontrast to the status of the important protections for nonsmokers, uequire airlines ta pay money to1 
short flight proposal. Ody one canien particularly espeaially sensitive ones, passengers. They therefore may have a 
(SASlhas experimentedwith a smoking without seriously burdening smokers or si@cant economic impact if applied to 
ban llasedsolely on flight length, and it airlines. The Boardl has therefore small aarriets, in contravention of the 
abandoned that experiment after only a decided &at it should be adopted The Regulatory Flexibility Acti. Pub..L 9s- 
few weeks. only question that remains is w h m  the 3%. The ecomomia impact d the Board's 

Those who opposed a smoking ban on line should be cbawn-at 30 seaU or at smoking rule, in contrast is slight. No 
small aimraft have a w e d  that Wseats, - 

money is involved in the implementation 
ventilation on the small a iwah  is just Although any line drawing contains a the rule. hideed, Newair suaested that 
as good as  on the larger onea This was certain element of arbitrariness. ths eepegating smokers and nonsmokem is 
contested by DOT ahd othm proponents pmper place to draw it hew appears to apt ta be mom burdensome than the 
of the smoking bm They ulaimed that be at 30 seata. It is at that point that . . simple ban adopted h e n  
ventilation systems on small aircraft planes become so smallas ta make In this connsatiom it is aaain worth 
were less sophisticated than those on ' segregation largely heffeeetiue. Also, noting that most operators of less than as lager p h e s .  Thus, at the very least, many of the sm&r a M b  lack fight 3(liseat a*aft bansmnking on those 
&e capability of small aircraft attendants to monitor the separation bcmfi a h o a t  operators of 30. 
venlilktion Systems is Open to quesbion. -. and have open cockpits sothat pd0e I, maeat  airu& dom, i t  Thil is 

Euen assuming, limwever, that thek ' could be adversely affected by furthem evidence that a ban is necessary 
- ventilatiom systems are equal to those smoke. and acceptable to1 passangets on the 

on large airsraft, the fact remains that in There are significant differenues in . smaub airm but not on the larser - the small conhes  of commuter-type cabin size between over-30 and under-30 ones, 
aircraft, it is just more difficult to seat aircraft that jwshfy different The argument #at different smolting reparate nonsmokers fmmthe smokers treatment of the two gmups. Air Florida des baaed on h f i  ske and @Heir smoke. The problems off noted la t i t8  %seat a h n f a  quitr . pmblema for mixed operatan i,g 
smoking on small aircraft am wel  unlike the smaller unpmssusized 
illustrate&by the statement of the E p e ~  aircraft. It stated that they have a 

without merit The s w e y  of last year 

Aircraft Corporation a manufacturer of spacious jet-like look Republic 
meferred to above revealed that some 

smaUaircraft-"Vanti3ation systems on explained that it had modified the - carriers with mixed fleets already have 
different smoking policies gaverning smalllaircraft are efficient o m  changes ventilation systems onita Convair 580'8. their lqer and -aft 

the air every minube or so but& so ttiat the air is exchanged more 
airplanerom size, it is pbydaally consider this tobe a bunden. they could h u e n t l l  ad rapidly in h e  a h a f t  resolve the diEennEe by b-ng impossMle to attain any significant than hi ib larger ones. 
sepacatian between smokers and srnokinglon a l  theia a h a f t .  Ih any 

nonsmokers." 
Me mermce Over- and w e n t  it is dbubtful that there would be under-30 seat a i m d l  is illustrated by such pmblema ' Those passengers who a x  especially comparing some of the asircraRh each smolung polides based on bothened by tobacco smoks can. on a group, A compar i~~n  of the Beech C99 wodd be simple cader emplb,,eel lagen aircraft. usually get a seat far (15 seats], Cessna 402C (9 seats), 

horn the smmhng sectioa Oh a small h b r a e r  mom (18 seats). Metm En (19 " apply and easy for passmgera-tO 
a b a f t .  however, no matter where seats), Nomad N24 (18 seats), and all 
sensitive passengers s i t  they are bound Albahss  (28 seats], with the Saab Mdway Airhes  suggested that the 
to be near the smoke. If the smoke drifts Fairchild 340 (34 seats), Shorts 360 (08 ban shouldbe 
at all. they are sure to be adverselk eeata), Gulfstream BC (37 seats), nlash 7 phrased it applies to 
affected by it. (50 seats), and Fokker F27 (50 seats] designed to aacolrunodate a maximum 

- Opponentsof this ban also argued show &at the have an of 30 seats, rather than to aimaft that 
that it wodd cause smallcarriers to lose average cabin volume of 350.5 cl~. ft. happen to have that seats. 
passengers. The Board doubts that this while the larger aims were mom than Midway pointed Out that under a 
would be a problem. If it were. thew h e  times larger at 1676.8 rn ft The reading the proposall the 

. would not be so many small carriers largest of thir group of under 3bsaat smoki"g to large 
now banning smo- on their ahcraft ahcraft still Had only t w o - w  of tha aircraft dfi few as an ult~a- 
voluntarily. Many smallcaniersin fact , v o l h e  of the smallest in the over-a& fiPgt*class 3@rvioe* but not On 

supported the Board's action Wings seat group. aircraft with unusuaUy dense seating. In 
West airlines pointed out that most Furthermore. the Board has Midrvafs Mew, this would be an 
people can do without tobacco for the traditionaill h m i t s  regulatory line at uagica1're9u1t 
shod duration of acommutem f l igh~ 30. rather than 60, seats where smoking The Board1 awes .  The rules ia 
Atlantic Air fauoaed a smoking ban on Islconcerned It is true that for other therefore revised so that application of 
small aircraft because, in ite view, the Boardconsumer rules such as those the smoking ban will depend on the 

' size of the aiscrait cabin lends itself ta a mnuerning passenger bumping from number of seats that the aircraft is 
single environment whether or not there oversold fights (14 CFR part 250) and designed for rather than the number of 
is segregation of smokers m d  ahline liability for bet luggage (14 CFR seats it actuallk may have. This will1 
nonsmokers. Wewair also cited aicraft Part 254) the line is drawn at BO seats, prevent carrim born avoiding the ban 
size as the reason to ban smoking. It Those d k s  diffen however, from the by adding  seat^. 
stated that the limited space of small ons adopted Hene in two respects. The After the Bbard haddiscu~sed the 
aircraft accelerates the dmfting of pnoblem this rule addresses, inadequate smoking issue at its March 19! 11984 
smoke. It also felt that smokers wodd separation of smokers and nonsmokers, public meeting and announced its 
not be upset by refraining from smoking increases as the aircraft gets smaller. tentative decision to adopt the proposat 
for the-short time that small aircraft are This is not true in the case of lbst to ban smoking on aircraft with30 seats 
in flight luggage or bumping. or lbs ,  Embraer Aircraft Corporation, 

- 
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the Regional Airline Association (W), Section 310b.9(c) of the Boardls r u l ~ s  evidence that the cigar and pipe ban is . and several small airlines fded does not prevent a person born fding feasible and acceptable to passengem. 
additional comments. The RB# and the supplemental comments in an attempt to Skudies have been cited in ihe past 
small airlines argued that their 30 seat change a Board decision as long a s  -indicating that cigars and pipes p r o d m  
aimaft, the Shorh330, lends itrselfl to thoae comments do nor rely on fas mom pollutants than do cigarettes. 
amolung/n~srnohg sections as  well as disaussion at the Boardmeeting as  the gee for example, EDR-306, ft 9 and 352 
the shghtlb larger ones that would not basis tot its a q m e n t  The Boafddoes ICC 883,917 (2978). 
be subject to the ban. They claimed that not view the f ihgs  of the airlines or The letters to the Board indicate that 
the 3&seat Sliarts bears a strong ASH to be improperly r s l m  on Bbard cigar end pipe smoke is more offensive 
resemblance h i t s  slightly h e r  . comments. Their pleadings are therefore to many passengen than aigarettes. For 
counterpart the 3&seat shorts SO-360. nnt b a r d  by section 310bd9(c). example, one individual mote  in 
They stated that the two ere used, Giveathis and- m s  waiver of any referenae ta cigars and pipes that the 
inaeruhangeably and they were pmcedwal ob$c.ttan that it might have u n o d ~ m  and disgusting stink is toblly 
concerned that different smoking rules hd the haadeciddl tu . - imtnlemble." letter of Mary M. Meisnwr 

- Foa each wiould cause passenger reconsider its decision regarding 30-seat of pittsb& Pa,, ~~~~t 15,1983, 
confusiaa aircraft and Wnttheair ihed mquest. Another stated that since cigars and 

They also aited competitive pmkllems. The ban ado~redhem wdl pipes "emit euch a vile stench. merely 
They stated that the 30ieeat aircraft apply only toaircrafi with less than 30 segegating them to a special smoking 
fmquently competes with the slightly seatS-Ahimftwith precisely 30 seats area is insufficient protection for the 
larger aircraft! that could still offer will follow t h a s * h a s t h e  non+emakmg passengers on the plane." 
passengers a h i c e  of srnohng , carriers. letter of Roy R Torcasrr of Wheatom 
accommodations. me 6gun on cabin w l k ~  Md., September 7, 

mbraer, a B r d a n  manllfaauer, which gmemlly available. make The Board has therefore decided to 
was conce=d ~ r i t h  he impad of ban clear that there i s a  s i w m t  adopt the proposed ban on cigar and- 
on th. sales eaaf its new %seat ~ 1 2 0  . * cabin - the pipe smokin, . 
B ~ ~ G ~ .  ~1 dawd that then wen five over andunder 3Cseat aircraft. Tho& The primamy v e n t  against such a 
medimsize commuter aircraft types with prmire'y 301seltsseem to ban was that it wodd place U.S carriers 
competing for sales in the U.& market. . the lagea the at a ~0mpetiti.e disadvantage with1 
0 9  the ~ l m l B m s i f i a  wodd -- P O ~  exampk the 3Gseat Shorts has a respeat to foreign air carriers that still 
affectfed by thssmoking ban. Embraer 

~ ~ ~ ~ ~ $ ~ ~ $ O ~ ~ ~ f :  
allowed cigar and pipe smelting. 

argued. that this w d d  be d i s ~ a t i o o  smaller and - thm the It is doubtful however, that traffic 
against it 

Seseat Saab-EahMd 3401 . would be diverted to foreign air carriers 
According t0 Ernbra% thi; The Board is also pemua&d by the by a cigar and pipe ban on US' 

discrimination is  n a  in U.S. interests carrim of passenger Unlike aigarette snlokers. cigar and pipe 
because many of the componenb of ,&Gm and anti.competitiYB effecQ of smokers tend to be less dependent. It 

- their a h d a r e  made by USI  a smoLinghn on 30-seat aircraft. Thoee shOulit be nopmblrm 
. companies and because their aircraft . ouo of primarqr gat the abstain especially when the cigarette 

sales g e m h  dallars to pay badi laan. Board dewdrd mt to bsn on option is available. Most are Iikejy to be 
to American b a n k  flighlrfiey supart a si*lar more ooncerned a h t  scheduling or 

They asked that the s r n o k g  ban result here price than a n  whether they cam puff on a 
* apply only to aircraft with less than 3l ~h~ is not increaing the ctlt-oe cigar or pipe Indeed. gimn the strong 

seats, and I ~ Q O  b those with precisely 30 for the bm 50 seats adverse reaction of many people to 
seats. They claimed that this would not suggested rial wodd new sea cigars and pipes, it would seem equally 
m a t e  adiiitiona6 aontrouersh for the of ,owe~t,ve p d l m a  becausa &ere liKelS( that US. camen would gain as 
Board because there am alinobt no are msed M~ oparahg in lose business from a ban on cigar and 
akcraft in the u) to 2 9  seat ranget. markets where there are small jets that pipe mOkmg. - 

Board rules pmhilxt the f i b  of cod& stiil offer passengen a choice. 
"pleadmgs. or othem dommnta based on m a t  does not arise when tHe 

Eapcidy Sensitive Pewm 
the commmts oBBoard members or staff ban is limited to m f i - w i t h  less than There is no doubt that providing 
at open dscusdans," 14 CFR 320b.9(~). 30 seats because here ape so few special protections foa passengers who 
ASH allleged that this provision bamed a b a f t  ha 2 0 ~  to 29.seat rave.  are espeda.Uk sensitive to smoke would 
the above filingsbut waived this be desiratble The pmblsm is that there 
procedural objection and instead filed and R w ~  dbes not appear to be any satisfactory 
comments responding to them on the The legst controversial of the Board's way toPmtect e s ~ e c l a l l ~  sm~ltive. 
merits. pmposds was the one to ban Qasa and Persona a b o a d  *aft. 

It urgedthiBoard not to change i ts  pipes. This is probably d m  to the fact In EDR-461 and EDR-MIB, the Board 
instructions because "the intecimr area that most airlines have h e a d y  adopted o E e d  twu proposalsl It proposed to 
of the JGseat aimaft is simply too small such'a ban on theirown initiative. require airlines to provide the seat. 
to permit a healthful and comfortable It is clear that many paaeengers hi . among those still available. that ia 
separatian between smokers and cigar amd pipe smoke sipficantly more fmthest removed from all smokhg 
nonsmokers." irritathq than cigarette smoke. A e w e y  sections, for any person that presented 

Ill further argued that the smoking ban of frequent flyers by the Aidhe written mediaal evidence of a 
should be increased to include aircraft Passenger Association revealed that substantial susceptibility to tobacco1 
with 50 seats or lese. It considered these although moat opposed a ban on smoke. 
aircraft to also be too small, to s rnohq  gencdlp, &ey favoreda ban The commenten described several 
effectively s e p g a t e  smokers and on cigar and pipe srnohiina, The fact that problems wth this proposal. For 
nonsmokers. ILU filed a response most airlines have cbosen to ban cigars instance; they contended that especially 
ahallkngiqj ASH'S p o s i ~ o n ~  and pipes but not cigarettes is further sensitive is not a recognized medical 
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- 
category, so passengels could claim the tended to favor this proposal because Board's rules- Nevertheless, rhe Board is 
privilkge of special seating merely by they apparently feared that some aware that some people are adversely 
getting a friendly doctor to write them a airlines would not respond properly. affected by aigarette smoke. We believe 
note. Mom importantly, it is unclea The Bomd concludes that this second airlines wilJ take the n e c e s s a ~  and 
where especially sensitive persons - proposal provides little or no-additional proper measures to accommodate the 
shouldbe seated in the a h a f t  ASH protection for sensitive nonsmokers, and needs of these passengers. 
suggested plhcing them in the middle of has the potential for areating even mom . 

the no-smoking section. But in s m d  or problems for the cabin mw. - Vantilahn 
. medium-sized aircraft. that may be of ASH argued that persons who me ' The Board's m n t  rule on 
little value. Plhcing them in the front of especially sensitive to tabacco smoke w n ~ a t i o n  pmhibits L L & ~  smobg of . 
the no-smoking section might be better, are handicapped persone and therefore tobacco the ventilationl 
unless that left them immediately behind entitled to speaial protections, or a 
&e first-class smokrng section. 

system is not fully functioning." 14 CFR 
shOrt-&hIt smOkhI baa under ~52.2a. This is generally referred to as  In short, it is unulear where especially ' 504 of the Rehabilitation Act of 1973.29 the uu hctioning ventilation 

sensitive persons should be seated even U.S.C. 794. That Act prohitiits 
ib it could be objectively determined . &scrimhation against qualified s tandad  A " M y  functioning" 

who they are. ventilation system is d e h e d  in, the d e  hand i aa~~ed  Persons in P m F m  and a, m e  ,hem "dl pm me in wo*g A further pmblem with the Board's activities that receive Federal financial and at the capaoity 
proposal is that, upon close assistance. 
exminatioa it becomes clear that it It is unclear whether especially desimed for normal senvice." 
provides little or no additional , sensitive persons are handicapped " The fully fivlctioning ventilktion 
~pmtection f0d especially sensitive wi& the of the Rehabfitation rmda td  'was One of the proUiSi0ns that 
persons. Many commentera noted that Act Although one court decided that had adiiedlto the rule in 1.979 m- 
monsmokera can already get the they were, Vi&n v. Vetemns Admin,. . 1091)~ e w a t e d  in 1981 m-12453, and 
available seat farthest removed from the 549 P Supp, 85 (WD! Wash. 1982). then reinstated by ordkr of the court h 
srnokiq section simply by requestrng it. another decided that they wem not, 1983 (ER-l24SA), Dwing the time that it 
The Board's proposal, in the fom GASP v. Mecklenboq County, 42 N.C. was in effect there was some dispute as1 - proposed, would therefore add nothing. App. 225+ 258 SdE. 2d 477 (1979). to whether it requhed d available 

Iif the Board were to require that other Even assuming that especially airmail ventilkion u i t a  to be operating 
- passengem be moved about in order to sensitive persons should be uonsidered blast at all times. ASH and other 

accommodate an especially sensitive handicapped, no additional rules on p u p a  representiq nonsmokers 
passenger, the syst~rn would become smoking would be necessary. The contended that it did, whilh airlines did 
unduly burdknsorne for airlines. It would Rehabilitation Act applies only to nolt view it that way. 
require a second passeqem cesh- recipienb of Federal hancid The B o d  itaetf did not ceeolve the 
as airlines ace already required to move assistance, that is recipients of subsidy question when reinstaha h provision 
people around if more nonsmokers show undhr section 419 ofthe Act Most of Ilt dtd state, hawever, that "a uulh that 
up than the designated no-stnolung those receiving these subsidies are the prevents a*es fmrn adjusting their . 
section can accommodate. Such a small aomuter  carriers where ventilation to reflect the actual needs of 
reshuffling seems partidariy senseless is now banned in any event a particular flight is undd) restrictive." 
here since, as explained above, it in ' 

Even on carriers where smoking is rn-3, p.11.48 m. at 249a. Sinae the 
uncertain whether the seat eventually allowed, the required separate seating in uy b c t i o n ~  stand& could be 
assigned would be any more free of sufficient to meet the nondismhination construed as prevent- such . 
smoke. obligation of the Rehabilitation Act. lo adjutments, the Board to 

Some airlines suggested that they the Uickera case. even tho@ the mplace it in EDR-BBI. 
could holii a reasonable number of seats espeaially sensitive penon was found to The Bou&s pdrmry pmposd was to for especially sensitive persona in the be handicapped, the court deddedl that pmhibit smolung he 
area of the plane they consider to be the VA had not discriminated against ventilation system not 
Beest of smoke. Oral a w e n i t  him leaause it had provided him adequate ventilation for the conditions transcript p. 188, This was not an option with a sepanate no-smoking area. that exist a b o d  the aircraft" 'Chis has that was proposed but the Board would in addition, it is well-settled that the to the ,,adequate.. strongly urge airiines to do this iP it Rehabilitation Act would not require an 
would in fact be feasible. airline to modify its service if that would 

The Board's second proposal under impose undue financial o r  The Board also offered an alternate 
the espeeially-sensitive heading was to administrative burdens on it, proposal. Under this alternate propoaalc 
ban smoking when a passenger Southeastern Community Coilege v. smokrng would l e  banned "wlienevec 
experiences illness caused by smoking. Davis, 442 U.S. 397 (1879). American the ventilation eysteln is tuned off." It 
It was strongly opposed by the airlines. Public Tmnsit Associrrtion v. Lewis. 855 explained that this was chx t ed  
They feared that such1 a rule could turn F.2d 1272 (1981), SPR-189,47 FR 25936, toward b m  when the \ 

attention born the criticd need oh the ill Jpne lleilD82. As explainedabove. . aircraft was on the p u n d  awaiting 
passenger to the side question of special pmteations for especially takeoff. EDW-.L61, p. HI. - 
whether smoking caused the illness or sensitive pemons or a short-flight Nonsmokers and flight attendants . 
should be banned. They also notedthab smoking ban would if adopted, have favored retention of the full9 funationing 
the cabin crew is unlikely to be able to imposed such burdens on the ahlines. s tandad They claimed that cabin 
determine the underlying cause of tlie They are therefone not adopted. ventilation is generally inadequate and1 
ihess.  so needless disputes will arise. Until it is possible to mandate specific that aidines are r e d u r n  it further to 
Others pointed oub that if a ban on protections for especially sensitive save fuel. They viewed the fully 
smoking was'really needed in a given persons that are effective. practical, and functioning standard as clear and - situation, airlines would surely respond nat unduly burdensome, no special precise, and providing them with the 
ina  humane fashion, Nonsmokers provisions should be codified in the moet protection horn smoke, 

0 
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k h e s  and tobacco interests further claimed that the aircraft acmately representing the meaning of 
opposed this standard They cited recirdhtion~systems do not filter out ma My functioning standard, 
testimony of the FAA and othef studies many of the geses in cigwette smoke. - ASH and many nonsmokers also 
asproof that cabb air quality is good 'I%@ airlineadisagreed.  me^ stated asked that s n o w  be bamedwhen the 
and that furttier regulation is not &at many aircraft types do not airaraft is on the gslotvld awaiting 
needed. They y l t d l h  B o d  to defer pecircdat~ air at d, SO that all the air taleoff. n e y  stated b t  at suchl times 
to the FAA h h s  area because that e d a n g d  is &hair; Those that do ventiletion is inadequate or even 
agenq has the requisite technical aecirdate, accordrng to United, limit n o n ~ s t m t .  
expertise. Some also expressed concern . &a recirdhted air ta, 6046 of the total 
thak any d e s  on ventilation would Given the airlines' reliance om their air. Airhea contended that aircraft aysstem as the for 
prompt passengers to second-guess ae&datioo systems fltler out odors 
operationd decisians that pmperlg and cigarette smoke. allowing any molung, the Board again 
' beIong to a u h e  management . Exrm iil the airline claims were concludes that that system muatke fdlk 

The airlines and DOT favored the aacuate, the nonsmokers contended functioning if smoking is to be 
Board's P ~ P O S ~ ~ S .  1x1 their view, rhe kgher ventilation rater are needed in gedtted The adequate 
B a d ' s  proposals recognized the need places where smoking is permitted The R ~ P ~ ~ ~ ~  is shply to provide 
to rely on the arew's good judgment to _ Amelican Lung Association (MJ 

- any real basta for tegdating in this a r e s  
maintain a safe and aomfortable stated that passengers need 40 to aO The Boardis also adopting the 
envimnment cubic feet of firesh air per minute. alternative p m p ~ d  to ban s m o h g  

Nonsmokers and flight attendants did #gain, the airlines disagreed. AT' when the ventilation sSr9tem is turned1 
not approve el the Board's proposds. qvestiond whether there is. any off, but with soma madihicatians. As . 
They considered '"adequate" to be to@ scientiksupport for the c l b  that air noted d b ~ ~ e - t h i s  alhematiw P K ~ P o ~ ~  

vague a t e r n  ASK stated that it was leveb of # ta 60 cubic feet per minute was: h c k d  r o d  the pmNem ofi 
illegdy vague. Neither pmposd in their ( a h )  are needed for goad health. smoking when nights are delayed on the 
view, would provide sufficient . Withbespett toair p a c  nonsmokers grounal 
protection for the health and comfort of arid some fh&t attendants Iht pmposd received nidespmad 
nansmoken. They pointed out thar the reemphasized thkconaems about the augport ATA stated that, if adopted, it 
subjective decision a s  to how much iaic qualily aboard aircraft wkcb they couldbe fmcoqmted into the captain's 
ventilation tu provicb will rest with thk viewed a s  unwmfortable if not manaal,'thereby fostering complianca 
captain wBo is not in the passenger M t b y  They insisted that this Nommarkers also sngported it but were 
cabin and wha may be mderptessur~ to problem is exacerbated by the a h h e  concerned that it didnab go far enough. 
reduce wntilatian to im~rove fuek , poky  of turning& one ak paa to save They pointed out that when the aircrait 
economy. They aqued that the goal 06 hal. &on the ground, the engines are idling 

. fuel efficiency mdd be achieved by The airlines, however, rtated that the and that, as a r e d f  the vendaaon 
combining a reductionin ventilation helsavfna~ o g  Qne PaG  yete em is operating at a veny low kveL 
with a ban on  smokingl'hey also I. were: not S@%ZULL They &ended if a t  all1 They vged a t o a  ban on 
suggested that the cost of the extra t h a t 0 p - h  of air Pat Was smoking when the aitcraft is on, the , 

ventilation be recouped by charging simply n a b  neceaaq  ~II cases. They p o m d  a m a i w  
extra for the privilege of smoiuq dining claimed that aircraft ventilation 8'yetems me gad ha, decided toadopt the 
flight ace designed with a s a m e  of 

Muchof Yfie debate about the 
paopoaal to. ban s m c m  when the ndundsng lo Mat. at  less than1 100% .hah is on the ne fully. 

venaation standard centered on how loads+ Pll airpscl need not be operatmg hctioning s t m d d  willapply only 
many air paes mulat be operating and on to ensure passenger comfort. 
how mu& k s h  air is needed per ASH objleated to any rula thet gave- when the aimah is in, the air. 
passenger, Ahlines claimed that aimraft airlines discretion to turn off one air pac The s m k i q  B a n  on the pnnd will 

air is exchanged 15 to 20 times per hour, in any situation. It stated &at giving apply eren if the ve&riort system is 
that passengsrs receive 15 to 25 cubic a i r h e s  such d i d o n  would, in effect, Om Airhe' did rebut the 
feet of air per minute. and ad these be &wing equipmant manufacturers tm nO~mOke* '  the 
figures exceed that whi& is ~ypicallof set ventilation rateaThey feared that ba*uaq of aimaft when 
nonaviation, environments. They cited ahlines w d d  be able to: evaaik the firlly aircraft on pnnd ' 

the "guidelines" 04 the.American SokeV hrncrioning requimmnt by obtaining condudes in such the 
of Heating, Refrigenation. and Air instructions h m  the aircraft ventilation systemis operating at a level 
Conditioning Engmeers (ASHWEJI manufautucer that only t-uo airr paca that is tolo low to provide adhqpateiy for 
information1 h m  the hemspacer wem nsaeseary in a particular situation. mmmokers'  the Board is 
lndustnes &sociation. and I$ ASITS view. this wodd constitute an adding a SeParatE ~ a r a ~ ~ h  codifying 
Congressional testimony of the F M  as d a w f d  delegation d agency this p ~ c u l a r s m o ~  ban (3 2523(b)). 

- pmof of this. United Air tines cited - rulemaking authority to private parties. light cornen% it views a 
studies by Boeing and Cufthansa To p m e n t  airlines h m  exercising bm aa iuatifiable mder the fully 
German Airlines as proof that m, further this sort of dimetion, ASH urged the fundo* standard a8 well. 
regulation of ventilation is necessary. Noard to delhte the reference tn *normaU This smoking ban wilf pmvide C13 

Nonsmoker w u p s  c o u n t e d  that rhe semice" in that part d the rule that - important protections for nonsmokers yl 
cabin vendation f i w s s  reiied on by the definea fully functioning. It considered without impoeha a serious additional 
airlines were only "design values." and this at  odda with the expihatory burden on smokers. The no-smoking *I 
not the rates that a m  during actllal statement aceompenfig the adoption of sign ia now typically on preceding taka- hJ 
operation. They considered aimline the fullk furnation@ standad (&1091]. off in any event TIus wiIl now bs ' C 
claims a i  many air exchanges pen hour There the Board halt stated that when mandatory, The change in the ruIe R 
to be misleading because, they claimed ventilation is cut back for any reason, adopted from thet which was proposed 
the air is recirculated air and thus smokiq should be prohibited. ASH ahodd nnt make compliance any mom 
already polluted with smake. They viewed this statement as more difficult for airiines or their pilbb. This 
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s m o k q  ban is simple and 
straightforward. 

The Board is also 1 by this rule 
resolving the questionsaised by 
cornenters concerning the meaning of 
"fully functioning." Ilt is true that the 
Board did make a statement in ER-1091, 
at p. 10, that implied that the fully 
functioning standard xquires airiines to 
operate aupacs at all times when 
smoking is allowed. But this statement 

. was made without the 8enefi1 of notice 
and comment. and does not have 
decisive weight here in light of the 
information we acquired dncing this 
proceeding, 

The Board is inclined to accept the 
views of the airlines and aimaft 
manufacturers about the capabilities of 
their uentilation systems. These Boups 
state that ail pacs need not be operating, 
at passenger loadis of less than ioo"?g, t r ~  
provide design ventilation Ilevsls. 
Aircraft systems are constructed with a 
significant amount of redundancy. 

The Board concludes that, baaed on 
the information now auaillable tn if. 
requiring aII air paaa tobe operating at a 
maximum capaciQ at all times that 
smoking is dowed  would go too far. 
Such a rule may impose substantial 
fuel/cost penalties at a time when 
airlines are going to great lengths to1 
sale  fuel and other costs. 

The Board does nletr deciiae to adopt 
such a rule merely out d a concern Eot 
aarrier costs or fueI savings. Specifplng 
how aircraft systems should be operated 
goes beyond the Board's haditionai 
regulatory function and may encroach 
on the FAA's jurisdiction to regulate the 
operation of a h a f t  

Furthermore, if the Board were to 
require airlines to operate all air paas 
when smoking was allowied it would 
create e perverse incenfiive for airlines 
to reduae, or have aimraft 
manufaaturers reduce, overall 
ventilatlan capacity. This would not 
benefit nonsmokers. 

Hub the Board does agree with 
nonsmokers that airlines cannot be 
a h w e d  absolute disaretion over their 
ventilation systems when passengers 
are smoking. Since the rule's current 
definition of full9 tunationing ("in 
working ordem and operating at the 
capacity designed for normai service"] I 
has tbeeninterp~eted by some as  
granting such discretion, the Board is 
replacing it. As revised the rule makes 
it cllear tHat fully fivlctiofiing means 
operating so as to provide the level and 
quality of ventilation specified and 
designed by the manfactwer for the 
number of persons currently in the 
passenger compantmenl 

Although there are some differences 
among airmaft Qpes, the comments - 

indicate that aircraft ventilation is now 
"specified and designed" by the 
manufactmm to provide 15 ta 25 cubic 
feet ahin per person per minute.' The 
Board declines at this time to attempt to 
set an absolute quantitative limit with 
aespect to ventilation rates or other 
aspects of air quality. lt assumes, 
howeve& in light of the intense public 
interest h the matter, that ahlines and1 
manufactmm will not weaken the 
current design standards, and that if 
lhey were to do sob further regulhtory 
aation might be required. 

The Board recognizes that some feel 
that even higher rates ace needed where 
smcking is permitted. Bht that would 

- probably require tRabnical modifications 
in aircraft that are b e y o n d b  scope of 
thispro~eedhg~ - 

The Board recognizes that fight 
attendants; because of longm exposure, 
am in a different position. from 
gassengers witti respect to passive 
emolang. Their working conditions, 
Ihowwm are titie dhest concern of 
agencies other than the CAB. (Cangeess 
is now considering the question of 
aircrafi cabin quality in S. 197, which 
w d d  fund a major study on the subjact 
The Board doe8 not consider its 

apptoach ta the ventilation issue to 
constilube an improper delegation to 
private p h a  The law in this area 
"has not cqstallized any consistent 
grinciplcs," Davis, Administmtive Law 
Tmtise, 8 312 In the Board's view, an 
improper delegation would only existin 
&is situation if aircraft manufacturers or 
nonsmokm were allowed to impose a 
specific ventilation level on carriers, fon 
"one person may not tie entrusted with 
the power ta regdate the Business oi 
mother, ' ' "' Carterv. Carter Coal 
Ca., 298 US. 238,311 (lQa8). Here h e  
Board is merely relying on Information 
from the private parties in-order to 
establish a de. 

The Board also considers its approach 
to the ventilatian issue to beconsistent 
with that of the FAA, the agency witk 
the neater technical expertise in this 
area. F M  offiaals have testified that in 
certain circumstances, operation of only 
one a k  paa would be s&cienk Sb Rep, 
No. 98.54,98th Cong., 1st Sess. 15 (19835. 
They further testified that there is no 
evidenae ta indicate that permitting 
airlines "to dispatch witd a ventilation 
pac inoperatiue or a8ut down has 

'Them was r wide range of commentr on this 
issue. r\r noted above, ha ALA claimed thnt 60 
cubic feet per penon per m u t e  was neceaaary. 
Othen oited evidence that rater a8 law as 5 a b l e  
feet permmute p a  naarenner wouid ba "adeauate" 
( A S H R A E W ~ U ~ O ~ ~  and hndud Directory, 1978 
Appliastiom. p 92.1 But moat commenten wmed 
to-a- that IS to 2s ofm per penon were whht 
o m i t  were t)-plcally der~ped For. 

a 

created a ventilation problem," id, p. 12. 
They pointed out that there is much in 
h e  aircraft that is designed "with 
redundant systems, systsrns that exceed 
what is required by * ' ' passenger 
comfort" and that "that is true in the 
ventilation systems." id, p. 14. 

The "heasoaabIy burdened," 
sandwichmg, or drifting smoke rule, as  it 
is variously known was k t  adopted by 
the Bbard in1979 (ERIOSI)I Orginally, 
&e Board had proposed that 
sandvcrichq, the placement of a non- 
smoking section between two smoking 
sections, be prohibited ( E D ~ 4 6 ) .  This, 
however, was not adopted by ER-1EX. 
Enstead the Board. in ERLlU9l. adopted 
a lesser requirement that airtines ensure 
that nansmokers are not "umeasonably 
Burdkned" if they'are sandwiched 
between two smoking sections. Thb 
mquirement was codified in 4 2522(e), 
now $2522(a](4], of rha B o d s  d e .  

In addition to the new 4 2522(e), EX- 
1M1 also revised the btroduatory 
paragraph of 3 252.2. As revised the 
term "breasonably burdened" 
appeared there as well. Ilt was explained 
in ER-1091 that the tern was meant "ta 
plaae a special burden on carriers who 
use" a sandwiching configuration, The 
explanation did wt &plain why the 
term appearedtwice in the rule, but 
there was no indication that any other 
gractice beside sandwiching was to be 
affected by i t  

Nevertheless, nonsmoktng parties 
have argued that the term &o gmhibi~ts 
such practices as  longitudinal 
separation of smokers and nonsmokers, 
amking by crew members, and drifting 
smoke. The Board itself baa not 
aacepted their position on these issues, 
vie- the introdbctoq paragraph as  
stating the goal of the requiremenb that 
followed in O W22(a)(ll)-(a)[4) tather ' 

than being a requhrnent itself. ER- , 
1245A, p.3. 

The Board has decided to Keep the 
"unreasonabl~ burdened" language in 

2522[a)(4)where it explicitly pertains 
to eandwichg, but delete ik £ram the 
introduatory paragraph of O 2522 where 
its purpose is unclear. 'I"he tern is vague 
in the introductory paragraph. However, 
in 8 2522(a)[4)1 it can be viewedas 
creating a presumption against 
sandwiching, a praatice that in the past 
generated many aomplaints. 

In the introductory paragraph, 
however, the term is merely redundant 
If there ape additional problems that the 
Board s h d d  deal with, it would be 
better to institute a new demaking 
raher than to rely on a vague provision 
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I that was intended to deal with nothing in this intecpretstion waulrd thaLa "curtain is not a deterrent to 

sandbiahhg only. affect the captain's ability to pennit drifting smoke + ' *." 
The Bbard does not agree that this smoking in the cockpit when the dbor to In  addition^ the ATA in its repIy 

tiem even if retained, would have any the passengerarea is closedi DOT has comments cited many problems with 
bearing on the general problem of informed us that a FAA study found that partitions. These included both safety 
drifting smoke. In the Boardls view, the banning smoking in  the flidt deck area and praatica! problems. It stated that a 

. cwrreat system of separating srnokem could jeopardize safety by causing partition would UlocW the passengers' 
from nonsmoke~s works reasonably well "tension. depression, imitability, . view of the flight attendants' 
in protecting nonsmokers from drifting diffidty in concentration ' " ' and instructions and diirnonstrations before 
smoke, especially in light of the frequent impaired perfo111~ance"~ Dille and takeoff or during an ernegency. It was 
air exchanges of which the a h a f t  is Linder, "The Effects of Tobacco oa concerned that a partition would . 
capable. Retaining Ws term in the Aviation Safety" 6 (1980). interfere with a passenger's ability to . 
-hhductory paragraph would gmduce On the other hand, a mere curtain, recliine the seat or to use the fo lddom 
no fclrther benefits. Arguments about wbch is all that usually stands between bays. It also questioned whethem a 

, drifting smoke are therefore no basis for the g d a y  and the resb of the no-smoking &ain.aould be attached to the 
keeping this term in the inmductary ate% would not be suffiuient See fk&t . overhead nack as ASH hadclhimed. 
paragraph of 3 2522, attendant t e shony  at Trans&~t P. 150. Smoke detectom. The smoke detector 

It is also vnnecessary to keep this Mditiod sSug(lestio. suggestion is the most worthwhile one. 
term to deal with'the problem of aabin Smoke detect~rs. being closely related 
m w  smoking inkhe no+smokiag section Many more requirements, not to aircraft Eire safety, are within the 
h the B o d e  view, that is already proposed BY the Board, were suggested' j*s&ction of the FAPI, not the m, 
prohibited by Part 252. by CQmenteB- These included separate Some have voluntafily installed 
Cabin crew smoking. Section flights for smaken and nonsmokers, them. 'Rie FAA recently proposed that 8 252.2(a](l]requires airlines to separate seations in airport waiting each lavatory and galley be eqllipped 

a 'kho-smoking area for each dhss of area. parti~ons beheen smoking and with a smoke detector system. 49 
service " "" It should ble obvious that no-smoking sections, and smoke 21010, May 17,1984. The Bbard strondy ' 

the aequiredno-srnolbng area cannot detectors in the airarafk lavatories. urges t!!em to adbpt this proposal as a 
have smokers smoking in i t  Them ax substantive reasons for not rule, The instauhtion of smoke 

Furthennore, under $252.3, adopting most of these proposals. detectors would be animportant step in 
Enfomemenr [now 8 2526), each air S e ~ m t e  flfih. Separate 3 m o W  improving fight safely, 
camer is obligated to "'taka such action andlno-smoking flights would be 
JM is necessary to ensure that smoking is econornically impractical, except on the F i  Regulatory Flexibility Analysis 
not permittedin nwmak.mg sections most heavily traveledroutes. Even for . *tm 

The discussion above aonstitutes the . No distinction is madk between Lose. such a rrquhement would be sure  oar^, hallredatorlatory flExitjdity 
passengers and mew. It aannot be said: to create problems if a nonsmoker analysils of this rule under 5U.S.C. 604. 

. that this provision means that B e  no- a fight at the h e  the smoking cQpies of this donrment can be obtained 
rrmoktng rule is ta be enforced only with fight was departing or when the no- hm the ~~~~b~~~~~ Section, Civil 

- respect to passengers. The Bowdl 
understands it to mean that this d k  

fli&t was *' sdditiOa a Aeronautics Board Washingtom D.C 
Board tequirement that there be 

must be enforced for all aboard the - eeparate flights fou smokers and * 
20428 (202) 673-5432 by referring to the 

nonsmokers at about the same time "ER" number at the top of the document aircraft, including the crew. 
To make this clean the phrase "by might violate tlie pmhibition in sectioa List of Subjwts h 24 CFR Port 252 

passengers or crew" is inserted so that 42[e)(#) of the Act against regulating Air camiers, Consumer protection, 
the section now reads "Ea& air carrier aatrier schedules. 
shall take such action as is necessary to firport waiting moms. Separate Smoking 

Chairman McKinnon concwd.  Vice 
ensure that smoking by passengers or section@ in  airport waiting aneas may be chairman McconnelZ and Member 
crew is not permitted in the no-enoking desirable, but this is beyond the Smith concurred and dissented and filed 
sections " '." Since tliis amendment jurisdiatioa of as CAB. Airpons are dissenting 
is interpretative in nature. the Board mica'y contmued by a local statements. Member Manales dissented 
finds that notice and public pocedure authoriw or the U.S, Department of 
are unnecessary. h y  staff Transportation. Suggestions about and concurred and fJed a dissenting 

interpretations of Bart 252 that are smoking and no-smoking sections and concurring statement. Member 

inconsistent with the above are Schaffer dissented on the issue of short 

overruled. 
be directed to them, to the flights and con- on all other issues. airline involved. 

It is not die intention of this Partih'a~u. The Bbard considered the Members' Statements 
interpretation to entirely prevent those issue of partitions inEDR-377,M FR Mcinnee,j, ConevrrinS 
crew members who wish to smoke from 29846. May Zl. 1979, but rejected it in 
doing mi But the airlines cannot carve ER-1245 and ER-lZ45A 48 W at 24867- Dirsenm ' 

out niches within or adjacent to the 24868. The main problkm with pantitions I agrae with the majority that we 05 m a s  where nonsmakers are assifled, has been the difficulty in Anding one should neither expand our d e s  to 0 .  such as a jump eeat or the gpllky m a ,  that is substantial enoug?? to block the include a governmental ban on smoking 3 
and declare that they ace not part of the smoke but that can still be moved at the on "short'lights or attempt to ? e w e  a q 
non-smoking areal Crew members may last minute to accommodate an special provision to defme and protect N 
still smoke in the designated smoking uacxpectedly large number of "sensitive" passengers. B 
mea. nonsmokers as is reqirlired by Hbwever, there are severalissues on d 

Also, if an area adjacent to the nw 8 252.2(a)(3). Many nonsmokers seemed which I cannot agree with the malonty. 0 
smoking seation is enclosed and to feel that a simple curtain would not First, it has been onr po!icy to 
separate from &at section, a crew be enough. For example, Meyer Sharlin. minimize ggvernment intervention in the 
member aould smoke there. Thus, a nonsmoiung passenger, commented operations of all airlines but especially 
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. operators of small aircraft. Many small 
carriers already ban smoking. Therefore, 
expanding the smoking regulations to 
this group of carriers is an unnecessary 
regulatooy burden. 

Second tbe majority vote to ban cigar 
and pipe smoking is meaningless, 
Almost all airlines ban pipes and cigars 
to enhance the codort  of passengers. 
The cigar and pipe prohibition by most 
aulhes shows that carriers respond to1 
consumer aomfo~t A d e  to require 
these actions which most carriers 
already take is doutiIy intrusive, 
Similarly, most U.S. airlines prohibit 
smoking when the aircraft is on the 
ground. 

With respect to wendation systems, 
this is an m a  with which the Board has 
little expertise for whichlthe record 
o f f e ~ d  no dear standand on which to 
rely. The loard should leave operation 
of the ventilalon system to the experts 
running the airlines. 

Finally, I believe the majority 
stnaddled the fence on what to do about- 
language gmclkiming the "sandCvicbizlgW - od a non-smoking sections between 
smoking sections may "tmreasomablg 
burden!' the non-smoker, and language 
that states that the purpose of our d e s  
is to ensure non-smokers me not 
"hreasonably burdened". The majoriv 
retained the former and eliminated the 
labten If the standard is impractiaal and 
legally insuffiaient as'I believe it is, in 
one context it is for the other. Ilt can 
only lead to further interpretation and 
regulation, whiah is exactly the opposite 
of where we should be heading, 

Proaedmally, I believe that we should1 
ask for comment under tha 
Adminisbative Pmcedure Aatl for 
certainmatters included in this rule: the 
change in definition off small aircraft, 
and to ban smoking when &e aircraft is 
on the p u n &  These issues were not 
sufficiently addressedby the Board in 
its notice, and deserve comment befoae 
Board action. 

Smokirlg is a strong concern for aU- 
carriers, smokers andnon-smokers. The 
changes adbptedlby the majority are 
simply not needed and in some cases 
meaningless. Further. the vast majority 
of passengers are neithen smokers nnr 
especially sensitive to smoking. All 
passengem and their smoking 
preferences can be accommodated 
voluntarily by the airlines without 
government intervention. 1 believe that 
the airlines aro in the best positionto 
determine whether and when. 

passengers should be aUbwed to smoke. ' crew members. that p o t e n t i a l l d i f ~ c ~  
(Signed) Barbara E. McCannell. is eliminated. 

To the extent that smoking is a 
Smith, Member, Concum'ng and potential fire hazard, the risk is 
Dissenting eliminated. 

As I have stated in the past. it is To the extent that passive smoking 
inappropriate to create a lie of is indeed injurious to the health of nonk 
distinction for smoking regulations on smokers, that argument L put to rest. 
aircraft at 30 seats. S i a r  Board To the extent that ate cumulbtivle 
replations use 60 seats as the effects of smoke-filled planes cause 
dele-8 faator and aimaft: with 60 health pmblems for flight attendants, 
seata or should not be subj~ct  CO working conditiom would\be 

smoking regulations a t d l  There is improved. Medical expenses for carriers 
no empirical evidence that federal and personnel could potentially be 
r e d a t i ~ n s b a n n i q  ~moking 3018eat lower ,d productivity might increase. 
aircrqfl is necessary. - To whatever extent carriers must 

aalurOwiedges that mmy now add additionalventilation (thmuah commuter airlines ban smoking and use of pats) to 
nothing grohibitsothers born doing so. 
Bp definition, a commuter airline compensate for smoking and air quality 
operates aircrdt up to 60 seats. P13& considerations, those additional effocts 
seat smoking would could be eliminated and thereby cause a 
an -ecessaq federal requirement and potential saving3 of and cost . 
an administrative burden on m e n  The portions of Congress' study 
with mked fleetsr dealing with cabin safety and air quality 

The prohibition of a m h g  on airline , as it relates to swking wouldbe 
crew m a s  was never fully argued, nor rendered moot, - 
was a record developed. It: is - It has been wall documented that 
. hqpropriate tol "itlkcpret" smoking the by.paoducts of smoke from 
redat ions into crew area applications dgaeeeS dog fie mo*g parts of 
without due process, planes, thus adding to the maintenamae 
(Signed] Jame9 BL Smith. costs for carriers. A ban aould indeed 

Momles, Member, Dissenting and 
concurring 

I must dissent from the Bomd's 
decision in this rulemaking, As I noted 
when the Board instructed the staff on 
this rule a few months ago, Ihave 
consistently favored stricter restraints 
on smoking aboard aircraft. While a 
majority of the Board them favored the 
rule which is adopted today, I did so 
because there was not a majority to 
adopt stristea rules. However, it , 

appeared that in reviewing the 
pmvisiom of the rule adopted today, the 
opinions of some Members of the Bbard 
had shifted to favior additiond 
restraints. They proposed adopting a 
Ban on smoking on short flights of 2 
horn  or less. Ih my opinion, the reasons 
supporting a 2-ham tion also support a1 
total bas on smoking aboard aircraft, 
and in fact are even more persuasive 
when considered against that goall In 
my opinion when compared to a &hour 
ban the total Ban would be more fair to 
all carriers, No carrier of any size or 
with any particular route struature 
would be considered potentially at any 
type of competitive disadvantage. 

To whatever extent the short ni&t 
or small aircraft bans might cause 
certain administrative complications for 

translate into cost savings. 
While II sought suppod for a totd ban 

when the shift in Board opinion became 
obvious, it was clear that there was not 
a majority for that option. kcking that 
support, 1 would have joinedin a 
decision to ban smoking on aircraft for 
2-hour flights or less. The 2-hour ban 
would have affected 85-9096 of all 
domestic flights, a result close to the one 
I consider optimal. Additionally, 
because of the high peacentage of 
affected flights, potential aompetitive 
disadvantages would be minimized. 

Sinae a majority no lbnger favors the 
2-hour ban, and since it is not the most 
desirable result in my opinionr Iwilll 
state my preference for a total ban, 
which woulld have eliminated a plethora 
of problems. II favor such a barn and 
consequently I must dissent from the 
rule finally adopted by the majonity 
today. 
(Signed) Diane K. &bales. 

Because without my uots there would 
not be a majority to ban pipe and cigar 
smoking and smoking on aircraft of less 
than 30 seats, I will jain Chairman 
hlcKinnnn and Member Schaffer in 
voting to do so. I will also concur in rhe 
intenpetation ofrthe mie which prohibits 
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smoking by crew members in galleys 
located in the non-smokiq section. 
(Signed) Dm 

PART 252-+AMENDED] 

Accordingly, the Board amends 14 - 
CER Part 252 Smoking Aboard A h r ~ f t ,  
as follows: 

1. The authority for Part 252 is: 
(Sees. 204,404,407, and 416, Pub. L &72& as 
amended 72 Stat 743,7W, 768.77~49 ULS.C. 
1324,1U74,1377,188a) 

Z The table of contents is revised to 
read: * . * . .  
2521 A~plicabiiity. 
2522 Nan-smoking sections; 
252.3 Ventilation systems. 
2524 %an and pipea 
2525 Small a i rcd t  
2528 Enfomemen~ 
2523 Waivers;. 

3, Section 252.1 is rehsed to read: 

0 25211 Appflcablllty. 
This part establishes rules for the 

smoking of tlobacco aboard aircraf't. I t .  
applies to all operations of direut air 
carriers, except ondemand services of 
air taxi operaton. Nothing in this 
regulation shail be deemed to require 
carriers to p e d t  the smoking of 
tobacco aboard aiccraft. 

4 252.1h [Removedl I 
4. Section 2521a, Special segregation 

ofcigar andpipe smokers, is removed. 
5, In 0252.2, the introduotory 

paragraph of paragraph (a] is revised as 
- follows: 

4 2522 Nbamoklng seetiom 
(a) Except as provided in paragraph 

(b) of t h i ~  section, air carriaas, when 
operating aircraft designed tohave a 
passewer capacity of 30 seats or more, 
shall provide at a miniurn: 
e m * - * .  

b Section 252.2a. Ban onsmoking 
when wntiiation sptems not fully 
functiomng, is renumbered f 32.3, 
metitled, Vmtiiatjon systems, and 

. revised to read as follaws: 

0 152.3 Yentllallon systmnr* 
[a) Carriers shall adopt and e a f o ~ e  

rules prohibiting the smoking 00 tobacco 
whenever the ventilation system is not 
fully functioning. Fully functioning for 
this purpose means operating so as to 
provide the leveland quality of 
ventilation specified and designed by 
the manufacturer for the number of 
persons currently in the passenger 
compartment 

(b) Carriera shall adbpt and enforce 
d e s  pmhibi tq  the smoking of tobacco 
wheneven the aircraft is on the ground. 

7. A new O 252.4 is added to mad: 

. . 

3 252.4 Clgan ma! lplpes, 

Carriers shall adopt and enforce mlks 
prohibiting the smoking of cigars and 
pipes aboard aircraft. 

8. A new f 252.5 is added to read: 

0 252.5 Small aircraft. 
Carriers shall adopt and enforce rules . 

pnohibiting the smoking of tobacco on1 
aircraft designed to have a passenger 
capacity of less than 30 seats. 

9. Seation 252.3 Ehforcement, is1 
designated 9 252.6 and is revised, to 
read: 

3 2526 Enfioncsmmt 

Each air carrier shall take such action 
as is necessary to ensure that smoking 
by passengers or crew is not permitted 
in no-smokmg sections and to enforce 
its rules with respect to the banning of 
smoking or the sepacation of passengers 
in smoking and no-smoking areasl 

# 252.7 ERedcslgnatd from 5 252.411 

10. Secb+on 252.4+kKaicre~, is . 
redesignated 4 292.7. 

By the Civil Aeronautics Board. 
% .  

Phyllis Ir. bylor, 
Secretary. 
[FR ihc. ~r16478 F~led 6 1 9 4 4 , 8 1 3  am1 

RLLII(O CODE G2041-U . . 


