GUATEMALAN REFUGEES IN MEXICO:
INTERNATIONAL LEGAL STANDARDS
FERNANDO M. OLGUIN

It is estimated that some 200,000 Guatemalan refugees are living in Mexico.
These refugees constitute only part of a swelling worldwide refugee population, many
of whom are without legal protection. In Mexico the problem has become particularly
acute. Fernando M. Olguin examines how the Mexican government is dealing with
its Guatemalan refugees with respect to basic customary law and internationallegal
standards. The United Nations High Commissioner for Refugees is the recognized
authority in refugee law andplays a major role in providing the day-to-day assistance

in refugee camps, which Mr. Olguin describes in detail. The doctrines of asylum,
non-refoulement, and temporary refuge are also discussed, and the article concludes
by considering voluntary repatriationas a viable option.

INTRODUCTION

Not since World War II has the international community confronted mass
refugee migrations similar to those of the last ten to fifteen years. Indeed, the
major international legal instruments dealing with refugees emerged from the
World War II refugee experience.
Today's worldwide refugee migrations pose a challenge to traditional refugee
law concepts such as asylum and non-refoulement. These two concepts, discussed
in greater detail below, refer to various methods of dealing with refugee crises.
Asylum is generally a permanent solution that involves the granting of residential status by the country of refuge, while non-refoulementprohibits a country
from returning a refugee to a country where his or her life or freedom is
threatened. In addition to challenging the current understanding and effectiveness of asylum and non-refoulement, recent refugee migrations have been
largely responsible for the emergence of the norm of "temporary refuge."
Temporary refuge prohibits a country from returning individuals to situations
where their life or freedom is threatened, and it applies to all foreign civilians
fleeing conditions of armed conflict and generalized violence, regardless of
refugee status.
It is estimated that there are over 13 million refugees in need of protection
and assistance throughout the world.I These figures probably underestimate
the problem because they do not include the millions of illegal aliens who are
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neither receiving aid nor recognized as refugees. Designation of these aliens
as "illegal" or "economic migrants" reveals one of the major deficiencies in
the current international refugee instruments.
Another significant problem related to the issue of mass migration concerns
the rights of refugees within countries of asylum or refuge. Despite a growing
awareness of the worldwide refugee crisis, little attention has been paid to the
rights granted to refugees by customary international law and various international and regional legal agreements. This lack of attention has resulted in
serious human rights problems to which the international community has
failed to respond in an effective manner.
This article will examine the treatment and rights of Guatemalan refugees
in Mexico in light of basic customary and international legal standards.
Although the Mexican government has granted legal recognition to a limited
number of Salvadoran refugees in Mexico City and the northern part of the
country, in general, the Mexican government recognizes as- refugees only the
Guatemalans who live in camps sponsored by the United Nations High
Commissioner for Refugees (UNHCR), in the southern region of Mexico. It
does not recognize as refugees most of the 100,000 to 200,000 Salvadorans
who are believed to be in the country. The Guatemalans in the camps have
been recognized because, unlike the Salvadorans who scatter themselves
throughout the country, the Guatemalans have formed organized groups that
have formulated specific demands. In addition, the Guatemalans arrived in a
part of southern Mexico "that has historically been characterized by independent social movements that immediately took them in and were concerned
2
for their well-being."
There is virtually no data available for those refugees whose status is not
recognized by Mexico. Consequently, this analysis will primarily deal with
Guatemalan refugees living in the camps. It should be noted, however, that
even the data available for these refugees is very limited, due to Mexico's
reluctance to collect and publish relevant information and to allow outside
agencies access to the refugees.
Non-governmental sources estimate that there are 175,000 refugees in
Mexico with 120,000 from El Salvador, 45,000 from Guatemala, and 10,000
from other Latin American countries) These figures, no doubt, are underestimated. For example, they do not include large numbers of undocumented
aliens and asylum-seekers who have not registered with the UNHCR or who
are simply in transit to the United States. Moreover, these figures are based
on a restrictive definition of refugee. Guatemalan refugees, given the relative
ease of border crossing between the two countries, probably number close to
200,000. 4 Indeed, Guatemalan refugees represent the major source of Mexico's
refugee problems.
2. Sergio Aguayo and Patricia Weiss Fagen, Central Americans in Mexico and the United States (Washington,
D.C.: Center for Immigration Policy and Refugee Assistance, 1988), 16.
3. U.S. Committee for Refugees, World Refugee Survey: 1986 in Review, (1987), 37 (hereinafter "1986 in
Review").
4. Bearriz Manz, Refugees of a Hidden War: The Aftermath of Counterinsurgency in Guatemala (Albany, N.Y.:
SUNY Press, 1988), 147.

GUATEMALAN REFUGEES IN MEXICO
THE ROLE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES

The role of the UNHCR has rarely, if ever, been questioned by any country.
The UNHCR's authority in the protection of refugees was acknowledged and
reinforced by the two major international refugee law instruments: the Convention Relating to the Status of Refugees and the 1967 Protocol Relating to
the Status of Refugees. 5 Article II(1) of the 1967 Protocol, using almost
exactly the same language as the 1951 Convention, states:
The States Parties to the present Protocol undertake to cooperate
with the Office of the United Nations High Commissioner for
Refugees

. .

. in the exercise of its functions, and shall in particular

facilitate its duty of supervising the application of the provisions
6
of the present Protocol.
The statute establishing the UNHCR was adopted on 14 December, 1950,
a few months before the adoption of the 1951 Convention. The UNHCR has
two primary responsibilities: to "assume the function of providing international protection to refugees," to seek "permanent solutions for the problems
of refugees by assisting Governments and, subject to the approval of the
Governments concerned, .

.

. to facilitate the voluntary repatriation of such

refugees, or their assimilation within the national communities." "Of the
two functions, the provision of international protection is of primary importance, for without protection, . . . there can be no possibility of finding

lasting solutions."8 In implementing these functions, the UNHCR must
perform its work in "an entirely, non-political character; it shall be humanitarian and social arid shall relate, as a rule, to groups and categories of
refugees."9

The UNHCR occupies the central role in the international protection and
treatment of refugees. While a comprehensive evaluation of the UNHCR's
work is beyond the scope of this article, it is clear that political and social
factors affect the UNHCR's ability to meet the needs of refugees and to
provide them with "day-to-day protection." The UNHCR's effectiveness depends upon the extent to which it is able to perform its stated functions free
of state interference, that is, in a non-political manner. However, it is difficult
to characterize the UNHCR's work as entirely non-political when the nature
of refugee problems involves legally and politically sensitive issues such as
state sovereignty and territorial jurisdiction. Indeed, when the UNHCR provides protection for refugees, it is seen frequently as criticizing by implication
the government of the country from which the refugees came.
5. Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137 [hereinafter "1951
Convention"] and 1967 Protocol Relating to the Status of Refugees, January 31, 1967, 606 U.N.T.S. 267
[hereinafter "1967 Protocol"]. These are the principal legal instruments relating to rights of refugees, with
the Universal Declaration of Human Rights, G.A. Res. 217A (III), UN Doc. A/8 10, Dec.10, 1948.
6. 1967 Protocol, Art. 11(1).
7. Statute of the Office of the United Nations High Commissioner for Refugees, Dec. 14, 1950, G.A. Res.
428(U).
8. Guy S. Goodwin-Gill, The Refugee in InternationalLaw (Oxford: Clarendon Press, 1983), 130.
9. Statute of the Office of the United Nations High Commissioner for Refugees, Ch. 1(2).
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ASYLUM, NON-REFOULEMENT, AND TEMPORARY REFUGE

Asylum, non-refoulement, and temporary refuge are perhaps the most significant legal concepts affecting the treatment of refugees. These three concepts
are at the core of a key question in the current refugee crisis: namely, whether
it is possible to grant refugees the rights accorded to them by customary and
conventional international law (thereby facilitating the implementation of
durable solutions) without infringing the sovereignty of the state granting
refuge.
The Right to Asylum
Historically, the term asylum referred to a place of refuge. But the increased
importance of notions such as state sovereignty and territorial jurisdiction has
both expanded and limited the meaning of asylum. "[Ilt can be used broadly
to signify protection of refugees, or it can be used in the narrow sense of a
durable or permanent solution, involving residence and lasting protection
against the exercise of jurisdiction by the state of origin." 0 Asylum has
acquired a meaning that refers both to temporary (protection) and permanent
solutions of refugee problems. In short, the term asylum has no universally
accepted meaning since its interpretation in large part depends upon the
particular country and refugee situation.
Under general and customary international law, all persons have the right
to leave their country." However, "the right to emigrate from one country
does not create an express individual right to immigrate to another country.11 2
In other words, while the right to leave one's country exists, the right to
enter another country and be granted protection is left to the discretion of
each country.
For countries such as Mexico it is questionable whether the Cartagena
Declaration will ever fill the vacuum. Given the reluctance of states to sacrifice
any portion of their territorial sovereignty, it is not surprising to find that
none of the major international refugee instruments impose an obligation on
countries to grant asylum. Most countries would refuse to accede to an
international instrument that required them to grant foreign aliens a permanent right to settle. In fact, neither the 1951 Convention nor the 1967
Protocol mention asylum within their main texts. The 1951 Convention, for
example, refers to asylum only in its Preamble and Final Act. Of course, some
countries, especially those most likely to become countries of first asylum,
have not even signed the 1951 Convention or the 1967 Protocol.
Other international instruments, such as the Universal Declaration of Human Rights (1948) and the Declaration on Territorial Asylum (1967), have
asylum provisions. Article 14(1) of the Universal Declaration states that
10. Goodwin-Gill, The Refugee in InternationalLaw, 120.
11. Universal Declaration of Human Rights, Article 13 (2), and American Convention on Human Rights,
Pact of San Jose, Costa Rica, Nov. 22, 1969, 36 OASTS, OASOR OAS/Ser. H 16, Article 22 (2).
12. Robert K. Goldman and Scott M. Martin, "International Legal Standards Relating to the Rights of Aliens
and Refugees and United States Immigration Law," 5 Human Rights Quarterly (1983): 302, 308.
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"everyone has the right to seek and to enjoy in other countries asylum from
persecution." Unfortunately, this article has been of little help since "the
Declaration is not a treaty, but only a resolution of the U.N. General Assembly," 13 and is thus not legally binding on states.
Another international instrument, the Declaration on Territorial Asylum,
attempts to clarify the issues relating to the right of asylum, making it less
controversial for nations to grant asylum, especially for political and security
reasons. The Declaration states that:
the grant of asylum by a State to persons entitled to invoke article
14 of the Universal Declaration of Human Rights is a peaceful and
humanitarian act and that, as such, it cannot be regarded as unfriendly by any other State. 14
In effect, the Declaration mandates that "[alsylum granted by a State . ..
shall be respected by all other States."
The Declaration was not a revolutionary instrument since it was not legally
binding and merely elaborated on the principle contained in Article 14(1) of
the Universal Declaration. At the same time, the Declaration on Territorial
Asylum did attempt to establish a foundation for the creation of a right to
asylum. Soon after its adoption, efforts to establish a Convention on Territorial
Asylum began. The Convention, however, was overwhelmingly defeated despite a substantial watering-down of the asylum provision, which called upon
' 6
nations merely to "endeavour in a humanitarian spirit to grant asylum."'
Again, the issue of state sovereignty proved to be the main obstacle, as states
were unwilling to give up their right to grant or withhold asylum.
Aside from the international instruments, there are two regional agreements, drafted by the Organization of American States (OAS), that have
provisions concerning the right to asylum: the Caracas Convention on Territorial Asylum 7 and the American Convention on Human Rights.',
The Convention on Territorial Asylum allows countries to admit those
persons "it deems advisable" and requires states to respect the decision of other
states to assume jurisdiction over persons persecuted for their beliefs, opinions,
or political affiliations. It should be noted, however, that although the Caracas
Convention explicitly acknowledges the issue of asylum, it also reaffirms
territorial sovereignty since a country is free to admit only those persons "it
deems advisable." This effectively eliminates the refugees' right to be granted
asylum.
13. Richard B. Lillich, The Human Rights of Aliens in Contemporary InternationalLaw (Dover, N.H.: Manchester
University Press, 1984), 44.
14. Declaration on Territorial Asylum, Dec. 14, 1967, G.A. Res. 2312 (XXII).
15. Ibid, Art. I(1).
16. Convention on Territorial Asylum, Text of Articles Considered at U.N. Conference on Territorial Asylum
from Jan. 10 to Feb. 4, 1977, U.N. 32nd Session, U.N. doc. A/CONF.78/12 (21 April 1977), Art. I.
17. Convention on Territorial Asylum,Tenth Inter-American Conference, Caracas, Mar. 20, 1954, 19 OASTS,

OASOR OAS/Ser.A/10.
18. American Convention on Human Rights, Nov. 22, 1969, 36 OASTS, OASOR OAS/Ser. A/16.
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The American Convention on Human Rights provides the strongest statement on the right to asylum. Article 22(7) of the American Convention states:
Every person has the right to seek and be granted asylum in a
foreign territory, in accordance with the legislation of the state and
international conventions, in the event he is being pursued for
political offenses or related common crimes.19
Still, this provision acknowledges state sovereignty since a person must be
granted asylum only "in accordance with the legislation of the state." Thus,
a person's "right to seek and be granted asylum" does not impose an obligation
on the part of the host country to grant it.
The Caracas and American conventions provide little guidance concerning
the rights of refugees within the country of asylum. Both limit the right of
refugees to be granted asylum by explicitly recognizing state sovereignty in
such matters.
In contrast to these two regional Conventions, which are binding on states
party to them, a more recent regional development, the Cartagena Declaration
of 1984, is not legally binding. The Cartagena Declaration attempts to expand
the traditional refugee definition provided by the 1951 Convention and the
1967 Protocol to include "persons who have fled the country because their
lives, safety or freedom have been threatened by generalized violence, foreign
aggression, internal conflicts, massive violation of human rights or other
circumstances which have seriously disturbed public order. "20
Mexico, all Central American countries, Colombia, and Venezuela took
part in the Cartagena Colloquium sponsored by the United Nations. The
participating countries evaluated the refugee situation in Central America,
with the understanding that the 1951 Convention, the 1967 Protocol, and
the various regional treaties and conventions are inadequate to deal with recent
massive migrations. "Cartagena thus became the first step to fill a vacuum
between the Central American reality and the applicability of existing refugee
instruments; between actual practice by refugee-receiving countries in the
'
region and an over-political and somewhat narrow legal notion of asylum. "21
For countries such as Mexico, it is questionable if the Cartagena Declaration
ever filled the vacuum. Given the reluctance of some countries to grant asylum,
it is not surprising that none of the international or regional instruments
discussed above actually establish a right for refugees to be granted asylum.
Yet, it is necessary to ask whether the right to asylum has acquired the status
of customary international law insofar as asylum has "exhibited both a consistency of State practice and a belief on the part of those observing the practice
that this observation is mandatory. "22 Unfortunately, international state prac19. American Convention on Human Rights, Article 22(7).
20. Quoted in Goodwin-Gill, "Non-refoulement and the New Asylum Seekers," 26 VirginiaJournal of International Law (1986): 901.
21. Maria Siemens, "Asylum and Protection in Latin America: the Cartagena Declaration of 1984," Refugees
(October 1987): 32.
22. Patricia Hyndman, "Refugees Under International Law with a Reference to the Concept of Asylum," 60
The AustralianLaw Journal (March 1986): 153.
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tice does not show evidence of state recognition of the right to asylum as part
23
of customary international law.
However, it could still be argued that the principle of asylum, based on
established tradition, has achieved the status of customary international law
in Latin America. 24 This argument is supported by both the American and
Caracas conventions and the Cartagena Declaration of 1984, as well as by the
asylum-granting tradition of several Latin American countries.
But the right to asylum, even in Latin America where the strongest asylum
tradition has been established, is an obligation that most countries are unwilling to accept. Presently, the right to asylum is a tenuous one at best. As
one commentator puts it:
The so-called right of asylum is certainly not a right possessed by
the alien to demand that the state into whose territory he has
entered with the intention of escaping persecution in some other
state should grant protection and asylum .

.

.

At present it is

probable that the so-called right of asylum is nothing but the
competence of every state to allow a persecuted alien to enter, and
to remain on, its territory under protection, and thereby to grant
25
asylum to him.

The Principle of Non-Refoulement
In contrast to asylum, the principle of non-refoulement has become a part of
general and customary international law. Article 33(1) of the 1951 Convention, which was incorporated into the 1967 Protocol, provides that:
[nlo Contracting State shall expel or return ('refouler') a refugee in
any manner whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political
opinion.26

Non-refoulement applies to all foreign aliens who have entered a country either
lawfully or unlawfully. 27 Exceptions to the non-refoulement rule are only permitted when there are reasonable grounds to believe that the refugee is a
security risk to the host country or when the refugee has been convicted of a
"particularly serious crime." In addition, Article 22(8) of the American Convention and Article 3 of the 1967 Declaration on Territorial Asylum also state
the principle of non-refoulement.
Aside from the various international and regional instruments, there is also
enough evidence of state practice to conclude that the principle of non23.
24.
25.
26.
27.

Goodwin Gill, The Refugee in InternationalLaw, 104-105.
See Goldman and Martin, 309.
D.H.N. Johnson, "Refugees, Departees and Illegal Migrants," 9 Sydney Law Review (1980): 40.
1951 Convention, Art. 33(1).
See P. Weiss, "Legal Aspects of the Convention of 25 July 1951 Relating to the Status of Refugees," 30
British Yearbook of InternationalLaw (1953): 478; see Goodwin-Gill, The Refugee in InternationalLaw, 83.
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refoulement has become part of customary international law. Thus, the principle
is now binding on all countries regardless of whether or not they are bound
by any convention, protocol, or declaration. 28 In addition, the principle of
non-refoulement has developed over time to include non-rejection at the border,
29
a development which, in effect, promotes admission.
Unlike asylum, non-refoulement is not intended to provide a "permanent
solution" to the refugee problem. "Non-refoulement has to that extent become
divorced from the notion of asylum, and this has been the price demanded
by states in otherwise accepting the obligation to admit to their territories
30
large numbers of refugees."
While in theory asylum and non-refoulement can be analyzed independently,
in practice the two concepts cannot be separated. One international law scholar
considers that Article 33 of the 1951 Convention and 1967 Protocol (nonrefoulement) creates an obligation on the part of countries to grant asylum.
Since Article 33 prohibits the return of refugees covered by the terms of the
Convention and Protocol, this Article, it is argued, "actually creates an
obligation to grant asylum to persons entitled to invoke it, provided that no
'
third State is either obliged or willing to receive them. "31
However, as Goodwin-Gill answers:
asylum in this sense is not the only way in which the protection
of refugees can be accomplished. It is a mistake to make the leap
from non-refoulement to asylum . . . . In the final analysis, non32
refoulement through time implies temporary refuge.
Given the character of the current mass migrations, and the fact that many
of them result from armed conflict and generalized violence, it is difficult to
envision how a country, short of military guard, could refuse initial entry to
thousands of refugees at its border. Moreover, once refugees enter a country,
they certainly cannot be "refouled" to a situation where their lives or freedom
would be threatened - thereby forcing a country to grant, at the very least,
temporary refuge.

The Norm of Temporary Refuge
[Tiemporary refuge prohibits a state from forcibly repatriating
foreign nationals who find themselves in its territory after having
fled generalized violence and other threats to their lives and security
caused by internal armed conflict within their own state. The
prohibition on forced repatriation continues until the violence ceases
28.
29.
30.
31.
32.

Goodwin-Gill, The Refugee in International Law, 97-98.
Ibid., 115.
Ibid.
Atle Grahl-Madsen, TerritorialAsylum (Stockholm: Almqvist & Wiksell International 1980), 43.
Guy S. Goodwin-Gill, "Non-Refoulemenr and the New Asylum Seekers," 26 VirginiaJournalof international
Law (1986): 913-14.
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and the alien's own state can assure the security and protection of
33
its nationals.
The norm of temporary refuge is generally considered to be a part of customary
34
international law.
As indicated earlier, temporary refuge is similar to the principle of nonrefoulement insofar as both concepts prohibit the return of refugees to a situation
where their lives or security would be threatened. Goodwin-Gill views "[tlhe
concept of temporary refuge as the practical consequence of non-refoulment
through time." 35 Other scholars, however, treat the concepts of non-refoulement
and temporary refuge as separate because:
Non-refoulement applies to aliens who are in the territory of a given
state and whose lives or freedom would be threatened were they
forced to return home, due to persecution on grounds of race,
religion, nationality, membership in a particular social group, or
political opinion. In contrast, the norm of temporary refuge requires
no such group-based association in order for its obligations to arise.
Non-refoulement ensures "Convention refugees" a realistic opportunity
to seek asylum. In contrast, the customary norm of temporary
refuge assumes that voluntary repatriation is the most beneficial
36
solution, since asylum is presumably unavailable.
The norm of temporary refuge is "triggered by the objective existence of
armed conflict per se. . . .[The norm dictates that fleeing civilians are entitled
to temporary refuge even if their flight is triggered by fears created by random
cross fire. The norm of temporary refuge responds to the basic human need
for protection . . . . 3
In general, temporary refuge imposes only "passive obligations" on the
recipient country, although effective implementation of the requirements imposed by the norm of temporary refuge may require active participation by
the refuge state.
The obligation to shelter fleeing civilians requires the expenditure
of substantial amounts of funds provided by the refuge state, other
states, or through private philanthropy. Temporary refuge therefore
resembles both a civil right because it requires the state of refuge
to engage in passive conduct, i.e., not to harass or forcibly repatriate
the fleeing aliens, and economic and social rights because it requires
33. Deborah Perluss and Joan F. Hartman, "Temporary Refuge: Emergence of a Customary Norm," 26 Virginia
Journal of InternationalLaw (1986): 554. Most of the discussion in this section is taken from the above
mentioned article. It is an excellent and detailed article, and is strongly recommended for anyone who is
interested in learning more about the norm of temporary refuge.
34. Ibid.
35. Goodwin-Gill, The Refugee in International Law, 120.
36. Perluss and Hartman, 599.
37. Ibid., 606-07.
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the state to affirmatively provide a tangible good, i.e., protection
38
and living space.
REFUGEES IN MEXICO: INTERNATIONAL BACKGROUND

Although this work is primarily concerned with the treatment and protection of refugees in Mexico, it is necessary to understand the broader context
in which international law must be viewed, 3 9 for it is clear that political,
social, and economic factors often determine the effectiveness of international
law. In many ways these factors explain the tenuous nature of international
law; a nature based on the expressed and implied consent of sovereign states.
To a large extent, the refugee question in Mexico has been shaped by the
United States through its involvement in Central America, particularly Guatemala, and through its relationship with Mexico. Factors such as Mexico's
domestic situation and its relationship with Guatemala have also affected the
refugee situation.
The United States and Central America
In this century the United States has played the central role in the political
and economic development of Central America. However, it is not economic
interests that keep the United States in Central America. Rather, strategic
interests have motivated the US interventionist policies in this region; interests
which reflect the US fear of revolution. 40 According to Central American
commentator Walter LaFeber, the United States is "a status quo power" that
historically has feared and fought revolutionary change. The United States
"wanted stability, benefited from the on-going system, and was therefore
content to work with the military-oligarchy complex that ruled most of Central
41
America from the 1820s to the 1980s."'
Over the years the United States has been instrumental in establishing a
Central American political system "characterized by the dominance of a
wealthy landed elite governing . . . almost always with the collaboration of
the military.'4 2 This system has resulted in extreme inequality, injustice, and
43
poverty in most of the region.
38. Ibid., 616.
39. This section is not intended to be a comprehensive discussion of the US role in Central America or the
relationship between Mexico and the United States. Other writers, e.g., Walter LaFeber, Inevitable Revolutions: The U. S. in Central America (New York: Norton & Co. 1984); George W. Grayson, The United
States and Mexico (New York: Praeger, 1984), have thoroughly covered that subject. Rather, the intent
here is to provide a brief discussion of some of the important factors that, by determining the refugee
question in Mexico, affect and explain Mexico's compliance or noncompliance with customary and general
international law.
40. Walter LaFeber, Inevitable Revolutions: The United States in Central America (New York: W.W. Norton &
Co., 1984), 13.
41. Ibid.
42. Elizabeth G. Ferris, "Regional Responses to Central American Refugees: Policy Making in Nicaragua,
Honduras and Mexico," Refugees and World Politics (New York: Praeger, 1985), 14. See generally, Tom Barry
et al., Dollars and Dictators:A Guide to Central America (Albuquerque, N.M.: Resource Center, 1982).
43. Ferris, 17.
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As the people in Central America have challenged the inequality and poverty
that exists in their respective countries, the local leaders have obtained US
support in putting down the indigenous revolutionary movements by labeling
them 'communist.' In effect, the largely domestic revolutionary conflicts in
Central America have been transformed by the United States into an East4
West confrontation.
In 1979 the region's stability was undermined by the Nicaraguan Revolution. 45 In an attempt to maintain stability, the Reagan administration increased military and economic aid to the region, especially to El Salvador and
Guatemala. These two countries have produced most of the region's refugees.
The governments of El Salvador and Guatemala, with the assistance of the
United States, escalated their use of violence against their general populations.
In El Salvador, it is estimated that approximately 50,000 people have been
killed since the early 1980s, 46 mostly by military and right-wing death squads
supported by the United States. 47 In addition, 500,000 to 750,000 people
have left El Salvador seeking safe haven in other countries, especially Mexico
and the United States. Approximately 500,000 people, or 10 percent of the
48
Salvadoran population, are displaced within the country.
In 1954 the United States backed the overthrow of Guatemala's democratically-elected president, Jacobo Arbenz. The message for Guatemala, and for
all of Central America, was clear: "the US government would oppose - with
military force if necessary - efforts by leftist governments to enact radical
social change." 49 In short, "[tlhe 1954 coup marked a turning point in
Guatemalan history. It virtually eliminated the forces of the political center
(as represented by Arbenz)," and left the country with "only a left and a right,
and the right was in control."' 5
Since the 1954 overthrow, Guatemala has been governed by a succession
of military-controlled repressive governments that have maintained the "alignment" that emerged from the 1954 coup. These governments have been
supported economically and militarily by the US government; between 1967
and 1976, the United States provided the Guatemalan military with $35
million in aid. 5' The Carter administration discontinued aid to Guatemala
44. A recent Pentagon report, "Analytical Review of Low-Intensity Conflict," which was largely ignored by
the Reagan Administration and Congress, states:
"Attributing the problem of insurgency to outside sources is a much easier path to follow in
terms of devising a response but such a concentration distracts from the real issues."
Quoted in Jefferson Morley, "Pentagon Wakes Up to Failure in Central America," The Los
Angeles Times, Oct. 30, 1988, Part V, 2.
45. See, e.g., John A. Booth, The End and the Beginning: The Nicaraguan Revolution (Boulder, CO: Wesrview
Press, 1982) for a discussion of the Nicaraguan revolution.

46. 1987 in Review, 60.
47. See Cynthia Arnson, El Salvador: A Revolution Confronts the United States (Washington, D.C.: Institute for
Policy Studies, 1982) and Tommie Sue Montgomery, Revolution in El Salvador:Originsand Evolution (Boulder
CO: Wesrview Press, 1982).
48. Ferris, 22.
49. Ibid., 25.
50. Thomas E. Skidmore and Peter H. Smith, Modern Latin America (New York: Oxford University Press,
1984), 319.
51. LaFeber, 257.

THE FLETCHER FORUM

SUMMER 1989

due to its poor human rights record, but in the early 1980s the Reagan
52
administration reestablished the aid programs.
Meanwhile, the result of US support for the Guatemalan military governments has been a government characterized by the systematic use of violence
against the general population, especially the indigenous peoples. Between
1966 and 1976, the militarization of Guatemala resulted in the deaths of over
50,000 people.53 The violence of the 1960s and 1970s led to increased guerrilla
activities that "spread through a number of provinces, including Indianpopulated provinces where guerrillas had never been seen before. '5 4 The
military's response was to retaliate with massive violence.55
Over the last ten years, the generalized violence in Guatemala has resulted
in a substantial percentage of its population (which is approximately 8 million)
becoming internally displaced. 56 In Mexico there are 45,000 officially recognized refugees 57 and nearly 200,000 additional undocumented Guatemalans."
The Guatemalan population in the United States is estimated at 150,000. 59
In December 1984 "the United Nations General Assembly voted 85 to 11
(with 47 abstentions and the negative vote of the United States) to support a
resolution condemning the repression in Guatemala. 6° " Despite the fact that
the United States is virtually alone in its support of Guatemala, it continues
to downplay the massive human rights violations there because it is "reluctant
to cut off aid and face the consequences;" consequences that might result in
an "inevitable revolution. "61
The US government's Central American policy has been, for the most part,
a failure. Whether the Bush administration will eliminate or change any of
President Reagan's Central American policies remains to be seen. However,
policy changes probably will be necessary because, as a Pentagon report on
Central America noted, "[clontinued repression alienates the population, driving political activity under ground and enabling insurgents to countermobilize
broad elements of the population inopposition. "62
Mexico and the United States
While the role of the United States in Central America is perhaps the most
significant factor in understanding the causes of the Central American refugee
situation, the relationship between the United States and Mexico is also
52. Ferris, 28.
53. LaFeber, 258. For a general discussion concerning the military relationship between the U.S. and Central
America, see Don L. Erchison, The United States and Militarism in Central America (New York: 1975).
54. Ibid., 260.
55. See, Informe De Un Genocidio: Los Refugiados Guatemaltecos (Mexico: Ediciones de laPaz, 1983).

56. Ferris, 4.
57.
58.
59.
60.
61.
62.

1986 in Review, 37.
Manz, Refugees of a Hidden War, 147.
1987 in Review, 75.
Ferris, 26.
LaFeber, 260.
Quoted in Morley, "Pentagon Wakes Up to Failure in Central America," Part V, 2.
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important in trying to understand Mexico's policies toward Central American
refugees. Solving the Central American refugee situation will depend on both
of these countries as they are the main countries of asylum in the current
63
refugee crisis.
Historically, the relationship between Mexico and the United States has
been characterized by Mexican fear of, and dependence on, US power. The
critical differences between the United States and Mexico concerning Central
American affairs result from Mexico's being "too close to the United States
but too far from completing [its] own revolution."''
Poor bilateral relations and the issue of Mexican migration to the United
States are reasons why Central America is virtually nonexistent on the formal
agenda between the two countries. "[Riaising the Central America issue could
'contaminate' the bilateral relationship by underscoring the profound differences between the two governments." 65 Although the Mexican government
understands that it is essential that the United States participates in the
formulation of a regional solution to the Central American refugee crisis, it
appears reluctant to discuss the issue because it would force bilateral talks on
66
Mexican migration.
The United States, however, has already attempted to address the issue of
Mexican migration, and immigration in general, through the 1986 Immigration Reform and Control Act (IRCA). Its implementation will have and already
has had an adverse effect on the Central Americans. 67 The 1982 cut-off date
disqualified most Central Americans from amnesty, and the IRCA increased
border surveillance during a time of rising unemployment. These restrictive
measures, coupled with the fact that the refugee crisis will not be resolved in
the near future, will force Mexico to bear the burden of increased numbers of
refugees. Although "[blilateral talks would run counter to the Mexican tradition of not discussing migration with the United States," 68 it is likely that
the effect of IRCA will force Mexico to engage in such talks.
While Mexico has always attempted to maintain a foreign policy independent from the United States, "the United States is taking advantage of Mexico's
weak economic position to pressure [it] into adopting a foreign policy more
compatible with US interests in the [Central American] region." 69 For example, Mexican migration authorities have collaborated with US immigration,
authorities by apprehending Central Americans on their way to the United
70
States and by receiving Central Americans deported by the US Border Patrol.
63. Aguayo and Weiss Fagen, 1.
64. LaFeber, 214.

65. Aguayo and Weiss Fagen, 59.
66. See generally, Edward J. Williams, "The Implications of the Border for Mexican Policy and Mexican United States Relations," in Rodrick E. Camp, Mexico's Political Stability: The Next Five Years (Boulder,
CO: Westview Press, 1986).
67. Aguayo and Weiss Fagen, 3.
68. Ibid., 65.
69. Ferris, 50; See Leslie H. Gelb, "Mexico Cooling on Latin Rebels, U.S. Officials Say," The New York Times,

19 July 1984, Al.
70. Aguayo and Weiss Fagen, 59.
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In short,
Mexican foreign policy has .. . been a curious blend of support
for progressive movements abroad with the need to maintain good
relations with the United States. At times, these opposing foreign
policy objectives have resulted in contradictory foreign policies.
These contradictions have been especially acute in the case of Central
71
America.

Mexico and Guatemala
Mexico's policies toward the Guatemalan refugees "are undoubtedly tempered by its need to maintain good relations with the United States," 72 yet
its policies toward the refugees also have been tempered by its relationship
' 3
with Guatemala. "For Guatemala, Mexico is the 'Colossus of the North',"
and "[iun its attempts to intimidate Mexico, Guatemala's biggest ally is the
US." 74
The 596-mile border between Guatemala and Mexico, which historically
has been subject to very little surveillance, has caused many problems between
the two countries. The Guatemalan government insists that arms are being
smuggled across the border from Mexico and that guerrillas are living in the
refugee camps. In addition, between 1981 and 1984 the Guatemalan government insisted that the Mexican government "either repatriate the Guatemalan
refugees or remove them from the border area. 75 Finally, border incursions
by the Guatemalan armed forces have served not only to worsen relations
between the two countries, but also to affect Mexico's policies regarding the
treatment and protection of the refugees. The problems posed by the border
have made "Mexico . . . much more reluctant to intervene in Guatemalan
affairs and . . . much more cautious about upsetting Guatemalan leaders than
leaders of the other Central American nations. "76
Another significant factor that affects Mexico's policies toward the refugees
is its current economic crisis. 77 Given Mexico's economic situation, it is
unrealistic to expect it to provide security, food, and jobs to a quarter of a
million foreign civilians, most of whom are unskilled workers.
71. Ferris, 45; See also Elizabeth G. Ferris, "Mexico's foreign policies: A study in contradictions," in Jennie
K. Lincoln and Elizabeth G. Ferris, eds. The Dynamics of Latin American Foreign Poliies: Challengesfor the

1980s (Boulder CO: Westview Press), 213-228.
72. Ferris, Refugees and World Politics, 47.
73. Ibid., 45.

74. Adolfo Aguilar Zinser, "Mexico and the Guatemalan Crisis" in Richard K. Fagen and Olga Pellicer, The
Future of Central America: Policy Choices for the U.S. and Mexico (Stanford, CA: Stanford University Press,

1983), 169.
75. Aguayo and Weiss Fagen, 10.
76. Ferris, Refugees and World Politics, 45-46.

77. For a discussion of Mexico's foreign debt crisis and its relationship to US-Mexican relations, see Robert A.
Pastor, "Mexico's Time of Danger; In This Turbulent Period, U.S. Must Help Ease the Debt Crisis," The
Los Angeles Times, 18 Sept. 1988, Part V, 5 and Art Pine, "U.S. Preparing to Lend Mexico $3.5 Billion,"
The Los Angeles Times, 18 Oct. 1988, 1.
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In sum, the refugee situation in Mexico is a function of the interdependence
of Central America, Mexico, and the United States. The role of the United
States in Central America, Mexico's relationship with the United States and
Guatemala, and Mexico's current economic crisis have shaped Mexico's policies
towards the refugees. As will be shown below, many of these policies do not
comply with the requirements of regional and customary international law.
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National Sovereignty
Before assessing Mexican treatment and protection of refugees, it is important to note that although Mexico voted for the Universal Declaration and
the Declaration on Territorial Asylum, it has one of the worst records regarding
ratification of international human rights agreements. For example, despite
the fact that 103 countries have already adopted-the 1951 Convention or the
1967 Protocol, Mexico, to date, has not. Mexico argues that its domestic
legislation is sufficient to provide protection for refugees and that there is thus
no need to ratify the 1951 Convention or the 1967 Protocol. The National
Co-ordinator for the 'Comision de Ayuda a Refugiados' (COMAR-Mexican
Commission to Aid Refugees) stated that under Mexico's Constitution, "any
foreigner on Mexican soil enjoys the same rights as anyone else on national
territory . .

.

.For this reason, I don't think it absolutely necessary that we

sign the Convention. "78
However, some commentators argue that Mexico has refused to adopt the
agreements because they would impose "a restriction on Mexican freedom"
that is "politically unacceptable. 79 Ratifying the UN agreements would force
Mexico "to accept undesirable groups such as Somocistas from Nicaragua or
exiles from Cuba or even Indochinese refugees." ' 0 The current refugee crisis
in Central America makes it even less likely that Mexico will adopt the 1951
Convention or the 1967 Protocol in the near future. As one Mexican official
stated, "it would have been easier to do so five years ago. Now with a quarter
of a million Central American refugees already here and more wanting to
come, it is just about impossible.""8'
Mexico is a party to the American Convention on Human Rights8 2 and the

Caracas Convention on Territorial Asylum. According to Mexico's Constitution, both conventions are part of Mexico's domestic law.
This Constitution, the laws of the Congress of the Union which
emanate from the Constitution and all those treaties in accordance
78. Sidni Lamb, "Interview: Oscar Gonzalez Cesar National Co-ordinator for COMAR," Refugees (May 1988),
33.
79. Ferris, Refugees and World Politics, 42.
80. Ibid.
81. Quoted in Ibid.
82. Annual Report of theInter-American Commission on Human Rights: 1985-86 (Washington, D.C.: General
Secretariat: Organization of American States), 8.
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with it, signed by the President of the Republic, with approval of
83
the Senate, shall be the Supreme Law of all the Union.
With regard to the American Convention, however, Mexico does not recognize
the jurisdiction of the Inter-American Court of Human Rights, which is
responsible for adjudicating complaints based on the Convention's provisions.
Mexico refuses the Court's jurisdiction, arguing that its own domestic law is
sufficient to correct "whatever shortcomings exist in the preservation of individual and collective civil rights." Mexican commentators have concluded that
Mexico simply is not prepared to accept the Court's jurisdiction on a matter
"as delicate as human rights. '"84 Thus, the Inter-American Court cannot examine the cases of persons who claim that Mexico violates their rights under
the American Convention.
Mexico is also a signatory to the Cartagena Declaration of 1984. This
Declaration was intended to fill the gap between Central American reality and
the applicability of existing refugee instruments. But for countries such as
Mexico, which have yet to acknowledge the applicability of existing refugee
instruments, it is questionable whether the Cartagena Declaration will ever
begin to fill that gap. Mexico has not adopted the Declaration's recommendations regarding the expanded definition of "refugee" or the ratification of
the 1951 Convention or the 1967 Protocol. As indicated earlier, Mexico is
unlikely to adopt these recommendations in the near future, because the
resulting asylum implications would restrict Mexican sovereignty to a degree
unacceptable to the Mexican government.
Leaving aside Mexico's poor ratification record, it is still possible to make
a convincing argument that non-refoulement and temporary refuge have attained
a status of universal recognition such that they should now be considered rules
of customary international law, binding on all countries regardless of assent
to particular international or regional instruments.
Asylum Policy
Although Mexico has never before confronted the volume of refugees that
characterize the Central American refugee crisis, it has had a long and proud
tradition of opening its borders and welcoming masses of people fleeing
persecution in their homelands. Mexico accepted 20,000 Spanish refugees in
the 1930s as well as several groups of European refugees during World War
11.85 Since then, Mexico has admitted refugees primarily from Latin America.
It has welcomed Cubans opposed either to Batista or Castro, Haitians who
fled Duvalier's repressive dictatorship, and Chileans who rejected the Pinochet
government. 8 6 Indeed, Mexico's history of providing asylum to victims of
persecution and oppression is a major argument for some commentators who
83. Mexican Constitution, 1917, Constitutions of the World, ed. Albert P. Blanstein and Gisbert H. Flanz,
Dobbs Ferry, Oceana Publications Inc., April 1988, Vol X, Art. 133.
84. Joan Friedland and Jesus Rodriguez, Seeking Safe Ground: The Legal Situation of Central American Refugees in
Mexico, 15.
85. "Asylum in Mexico: A Proud Tradition," Refugees (October 1986): 19.
86. See generally, Friedland and Rodriguez, 1-3.
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believe that the right to asylum is part of customary international law in Latin
America.
However, with respect to the current Central American refugee crisis,
Mexico is unable or unwilling to continue this tradition. It refuses to acknowledge the refugee status of Guatemalans who, under the 1967 Protocol,
would arguably qualify as refugees. In fact, Mexico does not recognize the
refugee definition of the 1951 Convention and the 1967 Protocol.
Under Mexico's domestic law, the concept of asylum is virtually nonexistent
except in cases of actual political persecution. Article 35 of Mexico's General
Law on Population provides that "[floreigners who suffer political persecution
will be provisionally admitted by immigration with an obligation to stay in
87
the port of entry while the Ministry of the Interior resolves each case."
Acknowledging the limited treatment given to the concept of asylum by
the 1951 Convention and the 1967 Protocol, there is still a sharp contrast
between the limited concept of asylum provided by these two instruments
and Mexico's interpretation of asylum. First, Mexico's provision grants asylum
only on political grounds whereas the 1951 Convention and the 1967 Protocol
recognize political grounds as well as persecution on account of race, religion,
nationality, or membership in a particular social group. 8 Second, Mexican
law requires actual proof of political persecution as opposed to the "wellfounded fear of persecution" standard of the 1951 Convention and the 1967
Protocol. Finally, as evidenced by the UNHCR's mandate to "seek permanent
solutions for the problems of refugees by assisting Governments . . . to
facilitate the repatriation of such refugees, or their assimilation within the
national communities," asylum under the UN instruments is intended to be
a permanent solution. In Mexico, asylum is "authorized for the time that the
Ministry of Interior deems appropriate. "89 Moreover, Mexico sets conditions
and restrictions that govern the stay of those granted political asylum; conditions that determine where the asylee may live and work and when he or
she may leave the country. 90
Not surprisingly, given Mexico's restrictive interpretation of the concept,
Mexico grants asylum only in the rarest cases. For example, in 1982 the
UNHCR selected the 242 most promising cases for asylum out of the 3,694
applications it considered. Despite UNHCR pressure, Mexico's Interior Ministry granted asylum to only 72 applications; in 1983, it approved only 15 of
the 100 cases referred to it. 91
Clearly, Mexico's domestic law is inadequate to deal with the massive influx
of Central Americans. Its laws are extremely limited and its requirements for
political asylum too stringent. In addition, although Mexico has a long history
87. La Ly General de Poblaci6n [hereinafter "General Law on Population"], Art. 35.
88. The Handbook on Proceduresand Criteriafor Determining Refugee Status under the 1951 Convention and the 1967
Protocolrelating to the Status of Refugees (paragraphs 91 and 98) indicates that persons fleeing "ethnic clashes"
(i.e., the indigenous people of Guatemala) and civil war conditions should be considered in the determination of refugee status for purposes of the Convention and the Protocol.
89. General Law on Population, Article 42(V).
90. El Reglamento de la Ley General de Poblaci6n, Arc. 101(VII) [hereinafter "Regulations of the General
Law on Population").
91. Julie Brill, "Will Mexico's Welcome Last?," The Nation, 19 May 1984, 19.
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of accepting people who were politically persecuted, this is "Mexico's first
experience as a receiving country of massive migration flows stemming from
92
political strife, a fact that distinguishes Mexico from the United States.
Finally, the seemingly permanent nature of the Central American refugee crisis
is another reason why Mexican law is inadequate. In the past Mexico had to
deal, on what was often a temporary basis, with a relatively small number of
refugees who were politically persecuted; it is now confronted with hundreds
of thousands of refugees who are fleeing situations that have lasted for nearly
a decade. In fact, there are thousands of refugees who have lived in Mexico
for over five years and who have not been integrated into Mexican society.
The difficulty of obtaining political asylum, its temporary nature, and the
pressures of the current refugee crisis help explain why so few Central Americans have been granted asylum as well as why it is unlikely that Mexico, at
least in the near future, will alter its current practice.
Legal Status of Camp Refugees
To a great extent, a country's refugee policy depends upon where the
refugees are located and from what country they fled. With regard to location,
Mexico's policy takes into account three regions. First, there is the southern
region along the Guatemalan border and Yucatan Peninsula where most of
the officially recognized refugee camps are located, and where almost all the
Guatemalans live. Then there is the central part of the country including the
capital, which is inhabited by most of the other Central American refugees,
especially those from El Salvador. Finally, there is the northern region near
the US-Mexican border where, again, most of the refugees are from El Sal93
vador.
The Guatemalan refugees live in camps funded by the UNHCR and administered by COMAR, which are located in two major regions in the southern
part of Mexico. More than 20,000 refugees live in approximately sixty-four
camps along the Mexican-Guatemalan border in the state of Chiapas. Nearly
another 20,000 refugees live in the states of Campeche and Quintana Roo on
the Yucatan Peninsula, about 600 miles away from the Mexican-Guatemalan
border. 9 4 These refugees were relocated from Chiapas following an attack on
the refugee camps by the Guatemalan military in April 1984.
While only the Guatemalans in the southern region are recognized by the
Mexican government, the rights accorded to them as a result of that recognition have generally been less than adequate, and are certainly not directed
towards any sort of permanent solution. COMAR, whose funding depends
primarily on the UNHCR, is the only agency authorized to provide aid to
the refugee camps. Refugees in the Chiapas camps receive an FM-8 visa which
under Mexican law confers only a temporary status and does not allow any
future transition to citizenship or permanent residency. Perhaps more impor92. Aguayo and Weiss Fagen, 14.
93. Friedland and Rodriguez, 26.
94. 1986 in Review, 64.
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tantly, the FM-8 visa does not allow the refugees to work, apparently because
the refugees are fed, clothed, and sheltered by COMAR. "[Blecause working
is illegal . . . the refugees are vulnerable to exploitation and blackmail. Such
illegal work is their only access to cash and prevents total dependence on
COMAR."9
Another practice which works against the attainment of any permanent
solution to the refugee situation is the government's practice of not giving or
issuing birth certificates to the children of refugees born in Mexico. Under
Mexican law, the children of refugees born in Mexico should be considered
Mexican citizens.9 6 Parents whose children are born in Mexico can obtain an
FM-2 visa, which eventually can result in permanent residency or naturalizaci6n
privilegiada, an expedited form of naturalization. 97 Mexico's practice of not
issuing birth certificates has denied hundreds of refugee children the citizenship status to which they are entitled under Mexican law.
For the refugees in Campeche and Quintana Roo, the situation is not much
different. Unlike the refugees in Chiapas, the refugees in the Yucatan peninsula
are allowed to work in agricultural or artisan activities. Unfortunately, permission to work is very limited since the refugees are required to labor under
a program where COMAR acts as the contractor. Under this arrangement the
refugees cannot work outside the camps. In fact, the refugees "cannot leave
the camps without the permission of authorities and . . . leaving without
permission is 'sanctioned negatively.' "98
Mexico also does not want to make land available to Guatemalan refugees
because that would encourage them to become self-sufficient and give their
status a more permanent character. Moreover, in Campeche and Quintana
Roo, the land the g6vernment has given the refugees for temporary use is
neither sufficient nor adequate for their survival. 99 An educator in one of the
relocated camps explains: "tilt really makes us sad because the land is so dry;
only with irrigation can we get vegetables to grow . . . . Here the land isn't
apt for production, it really doesn't help us. '' °0
It is clear that Mexico, as a sovereign nation, is exercising its discretion to
grant or refuse asylum to foreign aliens. It has implemented policies oriented
towards the "temporary needs" of refugees. In the words of one Mexican
official, "everything we give them is to emphasize that their stay in Mexico
is temporary."101 Still, it is questionable whether the temporary orientation
of Mexico's policies can proceed indefinitely. Mexico's policies will eventually
have to give way to approaches aimed at more permanent solutions. The
current situations of generalized violence in Guatemala and El Salvador have
continued for over seven years and show no sign of improvement such that
95. Friedland and Rodriguez, 30.
96. Mexican Constitution, 1917, Art. 30A, Sec. I.
97. Friedland and Rodriguez, 30.
98. Ibid.; see Manz, Refugees of a Hidden War, 161.
99. Friedland and Rodriguez, 33.
100. Quoted in Manz, Refugees of a Hidden War, 161.
101. Quoted in Riding, "Guatemala's Refugees Flood Mexico," The New York Times, 18 August 1982, 3.
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repatriation on a mass level would be feasible. One Guatemalan refugee in a
Chiapas camp said: "I don't expect to see my country again. Perhaps my
10 2
children will be able to go back there . . .but I'll die here."

Temporary Refuge
Given that Mexico's policies are oriented toward the temporary needs of
the refugees, it must be asked whether Mexico's treatment and protection of
those refugees satisfies the norm of temporary refuge. It is clear that foreign
civilians, at least those from Guatemala and El Salvador, are fleeing conditions
of generalized violence and armed conflict. 103
Basic needs
One of the fundamental requirements of temporary refuge is that the refugee
be allowed "to secure the basic necessities of life." A country can meet this
obligation by setting up refugee camps and requesting the assistance of the
UNHCR and other international organizations in administering the camps. 104
Indeed, "persons seeking temporary refuge must at the least be permitted to
accept the benefactions of organizations engaged in charitable efforts to provide
humanitarian assistance." 0 5
Although it is unclear whether Mexico has violated this requirement, it
certainly has limited access to the camps by humanitarian groups, including
the UNHCR. It also has prevented human rights organizations and Catholic
Church representatives from visiting the refugee camps in Campeche and
Quintana Roo.10 6 The Mexican government has designated COMAR as the
only agency authorized to operate in the refugee camps, and all aid and
assistance must be channelled through it. 01 7 Although the UNHCR provides
most of the funding for COMAR and most of the refugees in Mexico, its
status is so precarious that it cannot assist or fund other Mexican or international agencies that wish to provide assistance to the refugees. In short, the
Mexican government has been able to operate the camps with a minimal
amount of national or international observation, thereby avoiding any potential
criticism for human rights violations.
Limited access by assistance organizations to refugee settlements has resulted
in camps characterized by poor conditions and mistreatment of refugees.
"Conditions in the makeshift camps are very poor, and harassment and intimidation of the refugees by Mexican authorities are common." 108 The refugees
are usually not allowed to leave the camps and are kept in a detention-like
102. Quoted in Romain Bassoul and Frank Johannes, "Camp Life in Chiapas," Refugees (April 1984): 12.
103. See generally, Elizabeth G. Ferris, Refugees and World Politics, Kelley, "Guatemala's Refugees: Victims and
Shapers of Government Policies," 7 The Fletcher Forum (Summer 1983): 323; Shelton H. Davis and Julie
Hodson, Witnesses to Political Violence in Guatemala (Boston: Oxfam America, 1982); LaFeber, 68.
104. Perluss and Hartman, 619, n.302.
105. lid., 619.
106. Manz, Refugees of a Hidden War, 153.
107. UNHCR, Reporting on UNHCR Activities in 1984-85 and Programming 1985-86, Ch. III, 61; Ch II, 73.
108. Ferris, "Regional Responses to Central American Refugees," 207.
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situation.' ° 9 "Although temporary refuge does not require integration with
the population of the refuge state, prison-like segregation is inconsistent with
the humanitarian purposes of the norm."110 Furthermore, absent national
security and public order concerns, prison-like segregation cannot be justified
merely on the grounds that most of the civilians entered the country ille-

gally.111
Protection
Another major requirement of temporary refuge involves the protection of
refugees. "States must ensure that the foreign civilians receive protection in
fact and that they are not subject to . . . hostilities, or dangerous conditions
which might contribute to their ongoing displacement."1 2 Border incursions
by Guatemalan Army troops, who have entered the camps and harassed the
refugees and, in some cases, taken some of them back to Guatemala, have
forced Mexico to confront the protection issue. For example, in April 1984,
a 200-man contingent of Guatemalan soldiers attacked a refugee camp in
Chiapas killing six refugees. This attick prompted Mexico to relocate the
refugees to camps in Campeche and Quintana Roo, 600 miles away from the
border. By mid-1985, with the help of the UNHCR, Mexico had relocated
some 18,000 refugees to camps that lacked adequate housing, food, and seed
for farming. 1 3 As of June 1987, the refugee population in Campeche and
Quintana Roo had increased slightly to approximately 20,000.114 The remaining refugees have refused to leave the border camps for fear of losing
their land and traditions, which they share with the peoples of southern
Mexico. It is estimated that more than 5,000 Guatemalan refugees have fled
5
to Mexican villages since the beginning of the relocation program. 1
Mexico justifies its relocation policy by citing the security needs of the
refugees. Mexico may violate the norm of temporary refuge to the extent that
the location of the camps along the southern border subjects the refugees to
attacks by Guatemalan insurgents or government troops, thus not ensuring
that the foreign civilians will receive "protection in fact." To the extent that
relocation ensures the protection of the refugees by not subjecting them to
hostilities or dangerous conditions, Mexico's relocation policy appears to comply with the norm of temporary refuge.
This policy, however, places Mexico in an extremely awkward situation.
On the one hand, it appears to be consistent with the protection requirements
of temporary refuge. On the other hand, Mexico must recognize that the
Guatemalan refugees oppose relocation to Campeche and Quintana Roo because it moves them away from Chiapas, where they have strong cultural,
109.
110.
111.
112.
113.
114.
115.

Friedland and Rodriguez, 33.
Perluss and Hartman, 619.
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Ibid., 618.
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1986 in Review, 63.
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social, and economic links. The relocation places them in a situation where
the dry terrain and scarcity of water make life even more difficult and eventual
return to Guatemala less likely.
While the security needs of the refugees are a legitimate justification for
the relocation policy, it is also true that without refugees at the border, Mexico
is free to strengthen its military position in order to prevent the influx of
more refugees. Many observers believe that the Guatemalan military is deliberately trying to provoke hostilities in order to force Mexico to close the
border, thereby making it more difficult for Guatemalans to flee. 116 Thus,
Mexico's relocation policy enables it to prevent the influx of more refugees
without provoking hostilities with Guatemala, a country with which Mexico

historically has had difficulty in maintaining a stable relationship.

Non-refoulement
Mexico appears to be utilizing the most effective method available for
dealing with today's mass migrations: preventing the entrance of more refugees
through the use of military force. This has the effect of decreasing, or at least
maintaining, the number of refugees within Mexico's territory. Mexico's actions have resulted in de facto rejection of refugees at the frontier, violating
both the norm of temporary refuge and the principle of non-refoulement. Nonrefoulement, as stated earlier, has been broadened to include non-rejection at
the border.
In addition to the non-rejection requirement, Mexico appears to have
ignored the more common understanding of non-refoulement that prohibits a
country from deportiig or returning a person to a country where his or her
life or security would be threatened. This was particularly true during the
beginning of the current refugee crisis. For example, in early-May 1981, 475
peasants arrived in Mexico after fleeing from Guatemalan counter-insurgency
troops. By May 20, all 475 peasants, including 150 children, had been
deported to a military camp in Guatemala. 117 In July of the same year, Mexico
deported over 3,000 refugees, despite appeals from organizations such as
Amnesty International.1 1 8 It was this incident that brought the UNHCR into
Mexico and increased international pressure on the government to change its
refugee policy.
The adjustment in policy, however, was a cautious one. Although it is
difficult to obtain any official information because of the reluctance of Mexican
officials to provide and gather data, it is estimated that between 600 and
1,000 illegal Central American immigrants are deported from Mexico each
9
week. 11
"This process occurs without judicial supervision, with little access
116. Ferris, "Regional Responses to Central American Refugees," 206; See generally, Friedland and Rodriguez,
28.
117. Deirdre Kelley, "Guatemala's Refugees: Victims and Shapers of Government Policies," 7 Fletcher Forum
(Summer 1983): 342.
118. Ibid., 342-43.
119. Ferris, "Regional Responses to Central American Refugees," 208.
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to any legal recourse, with only occasional public knowledge, . . . and in a
120
manner which makes it difficult to trace the fate of those involved.'
Arguably, Mexico is also violating the principle of non-refoulement when the
conditions in the camps are so poor that the refugees pfefer to take their
chances and return to Guatemala rather than remain in Mexico. "COMAR is
using hunger and thirst as a means to pressure refugees to repatriate," said
one person who works with the refugees in Mexico. 12 1 Most of the refugees
who have returned to Guatemala were in the relocation camps in Campeche
and Quintana Roo. To the extent that the refugees feel compelled to leave
Campeche and Quintana Roo and return to Guatemala, it can be argued that
the relocation itself violates the principle of non-refoulement. As Carmen Rosa
de Leon, Director of Guatemala's Special Commission to Aid Refugees
(CEAR), argued, "[t]he relocation is a form of repatriation, since many people
1 22
decide to [return to Guatemala] rather than face Campeche.

The Activity of UNHCR in Mexico
Mexico's cooperation with the UNHCR has been less than satisfactory.
Since Mexico is not a party to the refugee Convention or Protocol, the UNHCR
has no official status in Mexico. However, the Mexican government does allow
the UNHCR to operate in Mexico under a 1981 bilateral agreement, which
is, at best, extremely limited. Under this agreement, COMAR, which was
established in 1980, is supposed to work with the UNHCR in providing
assistance to refugees. In practice, however, the cooperation between the two
agencies has not been fruitful. Although most of its funding comes from the
UNHCR, COMAR is the only agency authorized to provide aid and administer the refugee camps. Moreover, COMAR works only in the refugee camps
located in the southern region of Mexico; it discontinued assistance to urban
refugees (i.e., Salvadorans) in 1983.123 Finally, the agreement under which
the UNHCR operates in Mexico does not grant refugees in Mexico rights
12 4
similar to those provided by the 1951 Convention or the 1967 Protocol.
It is clear that the UNHCR's role in Mexico's refugee crisis is extremely
limited. It has very little influence on Mexico's refugee policy and must abide
by Mexico's policies and program decisions. For example, the UNHCR reluctantly supported Mexico's relocation plan despite the fact that the plan
excluded the UNHCR from the camps as well as the fact that the land in
Chiapas is better suited for agricultural self-sufficiency. In addition, Mexico
has limited the UNHCR's jurisdiction to the camps in the southern region,
which the UNHCR funds but does not administer.
120. Friedland and Rodriguez, 45.
121. Beatriz Manz, Repatriationand Reintegration:An Arduous Process in Guatemala (Washington, D.C.: Center
for Immigration Policy and Refugee Assistance, 1988), 56-57.
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1987.
123. See, Friedland and Rodriguez, 18, 21.
124. Ibid., 22.

THE FLETCHER FORUM

SUMMER 1989

The UNHCR has been criticized by church and human rights groups,
which claim it has failed to protect aggressively the interests of the Central
Americans in Mexico. The limitations accepted by the UNHCR make it clear
that it "operates in Mexico only with the tolerance of the government." 125
But the UNHCR's presence in Mexico is significant because it represents
Mexico's commitment to provide at least physical protection to a small number
of Central Americans. Still, it is clear that Mexico has not fully cooperated
with the UNHCR in attempting to "seek permanent solutions" to the refugee
problem in Mexico.

Repatriation
One permanent solution Mexico encourages the UNHCR to pursue is
repatriation. Between 1984 and 1986 approximately 1,250 Guatemalan refugees returned to Guatemala under the auspices of the UNHCR.1 26 In 1987
1,022 refugees returned to Guatemala and, as of August 1988, 1,582 had
been repatriated. 127 Although the number of Guatemalan returnees has been
increasing, the numbers are still relatively insignificant compared to the
estimated 200,000 Guatemalans 28 that are still in Mexico. These figures
indicate "the consensus among Guatemalan refugees interviewed in Chiapas,
Campeche and Quintana Roo. . .that there will be no significant movement
back until they are convinced that their security and well-being will be
29

assured. "1
The election of Vinicio Cerezo as the first civilian president since 1970
raised hopes that the situation in Guatemala would improve to the extent
necessary for voluntary repatriation to become feasible. However, Cerezo's
election
has taken place in the context of thirty years of military rule in
which the military has established itself as an autonomous and
dominant force in Guatemalan politics and society. The election,

therefore, signals a change in administration rather than a transfer
of power to civilians.

30

There is little incentive for Guatemalans to repatriate from Mexico. Death
squads are still active in Guatemala and the number of people who have

disappeared or been murdered has once again started to rise. Moreover, President Cerezo refused to disband the forced-labor civil defense patrols or the
3
model village system, both organized by the army.' '
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There appears to be no significant progress toward the establishment of
conditions that will facilitate the voluntary repatriation of Guatemalans from
Mexico. For those who do return to Guatemala, the situation has not changed
much since they initially fled the country - for some, over seven years ago.
Guatemala's position concerning repatriation "has been ambiguous. The civilian administration has stated that it wants the refugees back, while the
military has publicly been very critical of the refugees, often linking them
with the insurgency. "132
In general, the "returnees find themselves with the same economic and
security restraints as the rest of the rural population that never left the
country. ' 133 However, in order to obtain permission to return, the refugees
are required to sign a document accepting government amnesty. This practice
was condemned by a UN official who stated that signing the document
"signifties] admission that [the refugee] participated in armed rebellion. The
34
refugee camps are centers of peace and work, not guerrillas."1
Although it is difficult to obtain information concerning recent repatriations
(since the UNHCR's official position is that it is not required to verify the
results of voluntary repatriations), in many instances the situation for the
returnees is worse than for those who never left the country. For example,
some refugees return to find that their land has been occupied by someone
else or that their home has been destroyed. Twenty-year-old Sebastian Baltazor,
a Maya returnee whose twenty-three acre family plot is now occupied by
people from other towns, said: "We thought that the house was still here and
we arrived and there isn't anything . . . .We thought we were coming back
to work our land again."' 135 Moreover, the refugees are returned to "model
villages" where they are often viewed with hostility and suspicion by the
residents.136 This is especially the case if the refugees refuse to "volunteer" for
duty on the civil security patrols that were organized by the army about five
37
years ago to watch for guerrillas.1
There have also been reports about returning refugees being harassed by
the military. In 1987, in the western province of Huehuetenango, forty-nine
Indians who returned to the village of Nubila were forced to "perform manual
labor and to take part in nightly civil patrols, and they have not been able to
reclaim their farmland."' 138 The military "was apparently trying to drive the
Indians away," and indeed, some have said that they "will try to go back to
132. Manz, Repatriation and Reintegration, 25.
133. Sidni Lamb, "Guatemalan Exiles and Returnees," Refugees (August 1987): 31.
134. Quoted in Stephen Kinzer, "Guatemalan Refugees in No Hurry to Return," The New York Times, 17 May
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Mexico if conditions in Guatemala do not improve."1 39 Guatemala's treatment
of the refugees who repatriate is consistent with Goodwin-Gill's observation:
"Recent state practice . . . indicates that countries of origin are often less
40
than enthusiastic about the return of those who have fled."'
Although voluntary repatriation in this, as well as most refugee situations,
is the preferred solution, it is clear that the conditions in Guatemala are not
adequate to facilitate the voluntary repatriation of Guatemalan refugees from
Mexico. Clearly, no voluntary repatriation should take place until it can be
established by various human rights organizations that the returnees' security
.will be protected. Meanwhile, Mexico should not use coercive methods, such
as making camp life miserable, to promote repatriation.
Acknowledging that the right to asylum and the status of refugee, as
defined by the 1951 Convention and the 1967 Protocol, do not exist under
Mexican law, the fact remains that Mexico has maintained the Guatemalans
in a restricted situation for seven years, a situation which has begun to acquire
a certain degree of permanence. Although Mexico, as well as the Guatemalan
refugees, prefers eventual repatriation, there is still no sign that repatriation
will become a safe option in the near future. Mexico must either abide more
faithfully by the requirements of temporary refuge and remove the restrictions
placed upon Guatemalan refugees, or develop policies that will incorporate
the refugees into Mexican life and provide them with the opportunity to
acquire permanent residency. The restricted "temporary" situation, after seven
years, is no longer an acceptable status for the Guatemalans in Mexico. The
situation facing Guatemalan refugees in Mexico is a good example of the
"need to reassert the link between protection and durable solutions."' 4'
CONCLUSION

It can be argued that Mexico has the right to implement programs and
policies which are aimed only at the temporary needs of the refugees. Yet
these policies do not reflect the demands of customary, regional, and general
international law norms, but are a reaction to political considerations. This,
however, is not to suggest that refugees are not a legitimate political concern,
for it would be naive to assume that refugees pose only a humanitarian
problem. Every time Mexico grants asylum to a Guatemalan refugee, it is by
implication questioning the legitimacy of the Guatemalan government. This
analysis has tried to suggest that countries should not allow political and
economic considerations to outweigh humanitarian concerns to an extent that
basic requirements of treatment and protection of refugees are not met.
Mexico's refugee policy is characterized by ambiguities and contradictions
that are shaped by political and economic considerations. It is a policy that
is both restrictionist and humanitarian. It is humanitarian in that Mexico has
not closed its borders nor implemented mass deportations of refugees; "the
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Central Americans are not recognized as refugees, but there is a measure of
tolerance in dealing with them.' 1 42 The restrictionist element, similar to the
US response,
stems from a limited legal capacity for responding to the spontaneous arrival of this large, poor population. But more important is
the lack of political will, based on the widespread belief (sometimes
with little basis in reality) that this displaced population has a
43
negative political and economic impact.
This lack of political will has resulted in policies that do not officially recognize
the refugees nor satisfy their temporary needs.
Yet, it is unlikely that Mexico will ever be able to adopt a refugee policy
that is blatantly restrictive. First, such a policy would publicize the refugee
problem and generate criticism and resistance from within and from abroad.
Second, the border between Mexico and Guatemala is virtually impossible to
seal. Finally, such a policy would worsen the historically difficult relationship
between Mexico and Guatemala since it "would interrupt the flow of Salvadorans and Nicaraguans through Guatemala. "144
It is also unlikely that Mexico will be able to adopt a more humanitarian
policy. Such a policy would also increase the visibility of the refugees and
generate criticism from the conservative sectors of Mexican society. In addition, Mexico cannot afford an open-door policy at a time when the United
States has further restricted its own immigration policies. The United States
has denied asylum to thousands of Central Americans claiming that they
obtained safe haven in Mexico. The reluctance of the UNHCR to pressure
Mexico to recognize the refugees as such has also worked against the adoption
of a more humanitarian refugee policy.
It should be noted that Mexico's inability to embrace a more humanitarian
policy and to respond effectively to the current refugee crisis is directly related
to the tremendous economic pressures the country has faced since 1982. The
influx of refugees, at a time when Mexico's grave economic crisis precludes it
from meeting the needs of its own people, has created additional social,
economic and political problems for the Mexican government. This is especially the case in the states where the refugee camps are located, where
COMAR and the UNHCR face the difficult task of running the refugee
4
programs without appearing "to privilege the refugees over the locals."' 5
It is questionable whether a significant improvement in Mexico's economic
situation will translate into more durable solutions and more legal and physical
security for Central American refugees. First, it is expected by both Mexico
and the Guatemalans that the refugees will return to Guatemala. Second,
Mexico prefers to treat refugees no better, and perhaps worse, than Mexican
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citizens. In short, it is unlikely that an improved economy will solve Mexico's
refugee crisis, for Mexico's inability to accommodate the needs of Central
American refugees has more to do with political factors than economic pressures.
One of the primary political factors that Mexico must confront is its
relationship with the United States. The development of a permanent regional
solution in Central America will require the participation of both countries,
for it is clear that the policies each country adopts have repercussions on the
other. Throughout the crisis their policies have reflected different perspectives
on the causes of refugee flows, as well as Mexico's concern regarding the
relationship between refugees and Mexican migration to the United States.
More importantly, the policies of Mexico and the United States have avoided
long-term solutions because of the belief that the conflicts in Central America
will end either through the "peace process or by means of military victory.
But, neither peace among warring parties, nor nation-wide military victories
are likely to be achieved in the short term." 146
The case of Guatemala . . . illustrates that one cannot assume the
restoration of formal democracy to be a sufficient condition to open
the way for a large-scale repatriation. That country's military establishment, with its powers largely intact, still views the refugees
as politically tainted. Despite more than two years of civilian rule
under the Cerezo administration, conditions for a large-scale repatriation are not yet present. 147
Although beyond the scope of this paper, it is evident that neither Mexico
nor the United States can wait any longer for the situation in Central America
to resolve itself. If they insist on waiting, both governments must, at the
very least, be willing to grant temporary refuge to those fleeing violence.
Moreover, both governments must recognize that the more they wait, the
more likely it is that the demographic changes will be permanent. Many
commentators believe that the demographic transformation that has occurred
to date is "largely irreversible. ' 1 48 Both governments must realize that "the
only realistic option is to address the mass first asylum entry still under way
from the Central American region as a humanitarian emergency, and not as a
challenge to immigration enforcement or a pawn of foreign policy gamesmanship."149
In response to this "humanitarian emergency," Mexico must at least provide
the refugees with minimum standards of treatment and protection granted to
them by customary and regional international law. If Mexico desires eventual
repatriation, it, as well as the United States, must negotiate and pressure the
Salvadoran and Guatemalan governments to work toward the establishment
of conditions that will make it possible for the refugees to return to their
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native country. To do this, a system must be developed that will ensure the
safety of the returning refugees, allowing them to make an informed decision
about voluntary repatriation. Furthermore, the system must provide a mechanism that will monitor the status of returning refugees. The system must
address the critical question as to "whether change is fundamental enough to
guarantee the safety of the refugees and allow their reintegration into their
5
home communities." '1
Refugees should only be required to return to Guatemala if, or when,
conditions in their homeland guarantee security and well-being. In the meantime, refugees should be treated in a manner which respects their dignity and
is consistent with the humanitarian concerns underlying the general and
customary international law concepts.
150. Manz, Repatriationand Reintegration, 5.

