
December 15, 1987 

MEMORANDUM 

TO : Samuel D. chp Jr . 
FR: Pe ter  G. Spa 

Last month, we prepared an a n a l y s i s  of four  s t r a t e g i e s  r e l a t e d  t o  
the  publ ic  smoking i s s u e  and known as "Operation Downunder," 
prepared by P h i l i p  Morris s t a f f .  

In support  of t h a t  a n a l y s i s ,  a t tached  a r e  t h e  two d e t a i l e d  
analyses  you reques ted:  

I. L e g i s l a t i v e  

P h i l i p  Morris suggests  t h a t  t he  indus t ry  agree  t o  laws 
ensuring equal  accommodation of smokers and non-smokers. 

This paper compares "equal  accommodation" l e g i s l a t i o n  t o  
what i s  now on t h e  books, and t o  a  sampling of b i l l s  
defea ted  i n  1987. I t  a l s o  t akes  a s i m i l a r  look a t  l o c a l  
l e g i s l a t i o n .  

Our a n a l y s i s  supports  t h e  view t h a t  t h e r e  a r e  r e l a t i v e l y  
few workplace smoking laws, t h a t  t h e  e x i s t i n g  law is  f a r  
l e s s  r e s t r i c t i v e  than i s  gene ra l ly  imagined, and t h a t  we 
a r e  even d e f e a t i n g  b i l l s  t h a t  a r e  not  t e r r i b l y  
r e s t r i c t i v e .  A s  a  gene ra l  p ropos i t ion ,  l e g i s l a t i o n  
ensuring "equal  accommodation" i s  more of a compromise 
than we need t o  make a t  t h i s  rime. 

11. Voluntary 

This a n a l y s i s  i s  based on our d i r e c t  c o n t a c t  with 
hundreds of bus inesses ,  unions,  o rgan iza t ions  and 
ind iv idua l s  i n  need of a s s i s t a n c e .  

I t  s t a t e s  t h a t  p r i v a t e  i . n t e re s t  i n  smoking r e s t r i c t i o n s  
seems t o  t r a c k  t h e  debate  and/or  passage of workplace 
smoking b i l l s .  Where t h e  debate does not  e x i s t  or  when 
it i s  over ,  t h e  i s s u e  i s  l e s s  press ing .  

Attached t o  t h i s  summary a r e  q u a r t e r l y  r e p o r t s  of our  
co rpora te  c o n t a c t  program desc r ib ing ,  i n  some d e t a i l ,  
each o rgan iza t ion  o r  ind iv idua l  con tac t ing  us  f o r  he lp .  



SllOKING RESTRICTIONS LEGISLATION 



Private Workplace Smoking Res t r i c t ions :  State l a w s  

Summary 

Currently 38 s t a t e s  -- do not  have p r i v a t e  workplace smoking laws. 
Only 12 s t a t e s  have p r i v a t e  workplace smoking r e s t r i c t i o n s  on t h e  
books. 

In 1985, 1986 and 1987, 142 b i l l s  i n  35 s t a t e s  were proposed - - 
125 (88%) were r e j e c t e d .  8 laws i n  4 s t a t e s  a r e  pending. 

It i s  d i f f i c u l t  t o  s i n g l e  out  one s t a t e  law as  a "model" smoking 
r e s t r i c t i o n  because of t h e  d i f f e rences  i n  t h e  provis ions ,  t h e  
v a r i e t y  of a reas  covered, not  covered o r  covered i n  d i f f e r e n t  
combinations ( i . e .  r e s t a u r a n t s ,  government bu i ld ings ,  publ ic  
p l aces ) ,  and the  d i f f e rences  i n  d e f i n i t i o n s .  

12 s t a t e s  have l a w s  r equ i r ing  accommodation of t h e  smoker o r  
nonsmoker o r  both - - none of t h e  12 r e q u i r e  s p e c i f i c  space 
designat ions.  W e  compared t h e s e  e x i s t i n g  l a w s  t o  t h e  P h i l i p  
Morris proposal,  i ,e., a smoking r e s t r i c t i o n  b i l l  f o r  the  p r i v a t e  
workplace t h a t  would r e q u i r e  accommodation of smokers and 
nonsmokers, with space des ignat ions  of between 30%/70% and 
50%/ 50%. 

S t a t e  

Connecticut 

Flor ida 

Iowa 

Existing Law 

More o r  Less 
Restrictive 
Than P h i l i p  
Morris Proposal 

Manager t o  e s t a b l i s h  r u l e s  l e s s  
which may des ignate  smoking 
o r  nonsmoking - - no mention 
of accommodation o r  s i z e .  
Waiver provis ion.  

Manager des ignates  smoking and l e s s  
nonsmoking tak ing  i n t o  consider-  
a t i o n  the  proport ion of smokers 
and nonsmokers - - e n t i r e  a reas  
may be smoking i f  a l l  employees 
agree.  

Manager des ignates  smoking 
areas  ; no mention of 
accommodation o r  s i z e .  

l e s s  



Maine 

Minnesota 

Montana 

Nebraska 

Employer/manager t o  e s t a b l i s h  l e s s  
o r  n e g o t i a t e  through t h e  
c o l l e c t i v e  bargaining process ,  
a  pol icy  des ignat ing  smoking 
a r e a s  - - no mention of 
accommodation o r  s i z e .  Does n o t  
apply where voluntary p o l i c i e s  
a r e  a l ready i n  place.  

P ropr i e to r s  s h a l l  des ignate  l e s s  
a r e a s  where t h e  s i z e  s h a l l  not  
be more than propor t ional  t o  the  
preference of the  use r s .  Users 
a r e  not  def ined as  smokers or  
nonsmokers. Waiver provis ion.  

Proprietorfmanager s h a l l  l e s s  
des ignate  a r e a s  - - no mention 
of accommodation or  s i z e  - - 
e n t i r e  a reas  may be smoking. 

P ropr i e to r  s h a l l  designate  l e s s  
areas - - no mention of accommo- 
da t ion  - - no area  may be 
e n t i r e l y  smoking - - s i z e  of 
a r e a  must be reasonably 
propor t ionate  t o  the preference 
of the  use r s .  

New Hampshire Employer s h a l l  e s t a b l i s h  ru l e s .  l e s s  
No mention of accommodation or 
s i z e  - - e n t i r e  areas  may be 
smoking i f  occupied e n t i r e l y  by 
smokers. Res t r i c t ions  do not  
apply t o  v i s i t o r s  t o  t h e  
workplace. 

New Je r sey  Employer w i l l  e s t a b l i s h  r u l e s  l e s s  
through t h e  c o l l e c t i v e  bargain- 
i n g  process ,  designat ing areas .  
N o  mention of accommodation or 
s i z e .  

Rhode Is land  Employer w i l l  implement a  pol icy l e s s  
which provides reasonable 
accommodation, i n so fa r  a s  
poss ib le ,  between preferences of 
smoking and nonsmoking employees. 
E n t i r e  a reas  may smoking i f  
occupied exc lus ive ly  by smokers. 



Utah 

Vermont 

Proprietors/employers  s h a l l  l e s s  
des igna te  a r e a s  with t h e  space 
t o  be p ropor t iona te  t o  the  pre- 
f erences of t h e  employees. 

Employer w i l l  e s t a b l i s h  o r  l e s s  
n e g o t i a t e  through t h e  c o l l e c t i v e  
bargaining process a  pol icy  t o  
des ignate  a r e a s  - - no mention 
of accommodation o r  s i z e .  

The remaining 38 s tates  have no l a w s  governing smoking i n  the 
private workplace. W e  compared t h e  following 5 s t a t e s ,  where 
private workplace restriction b i l l s  have been rejected, to the 
Philip Morris proposal: 

State 

Color ado 

I l l i n o i s  

Missouri 

Texas 

Proposed Law 

Ownerlmanager t o  provide 
"smoke f r e e "  a reas  t o  
accommodate nonsmokers - - 
no mention of s i z e .  

More or L e s s  
R e s  t r i c l ive  
Than P h i l i ~  
Morris ~roposa l  

l e s s  

Manager s h a l l  des ignate  a reas .  l e s s  
Does no t  apply t o  p r i v a t e  
enclosed o f f i c e s .  no mention 
of accommodation - - "no-smoking 
a r e a  shall c o n s t i t u t e  a reason- 
a b l e  po r t ion  of the  room or  
enclosure designated a s  a  no- 
smoking area ."  

P ropr i e to r s  des ignate  a reas  t o  l e s s  
accommodate nonsmokers. Smoking 
a reas  must have "buffer"  zones - - 
no mention of s i z e .  

P r o p r i e t o r s  s h a l l  des igna te  l e s s  
a reas  t h a t  accommodate the  
preferences  of both smokers 
and nonsmokers - - no mention 
of s i z e .  



West Virg in ia  P ropr i e to r s  s h a l l  des ignate  l e s s  
a r e a s  - - no mention of s i z e  
o r  accommodation. Does n o t  
apply t o  o f f i c e s  - not  occupied 
exc lus ive ly  by smokers i f  non- 
smokers do n o t  objec t .  

Although specific provisions vary greatly i n  detail  and emphasis 
from state t o  s t a t e ,  t h i s  analysis indicates that state smoking 
restriction bills t h a t  have been passed, as well as defeated, are 
not  as restrictive as generally perceived. 



Private Workplace Smoking Restrictions: Existing. State Laws 

38 states do not have private workplace smoking laws. 

12 states have private workplace smoklng restrictions on thc hooks, 
In these 12, accommodation of the smoker or nonsmdker or both is 
required however none of the 12 require specific space designations. 



Private Workplace Smoking Restrictions: Local l a w s  

Summary 

Of t h e  approximately  22,500 l o c a l  governments nat ionwide who have  
t h e  p o t e n t i a l  t o  pa s s  p r i v a t e  workplace smoking r e s t r i c t i o n  l a w s ,  
approximately  333 ( .015%) have done s o .  237 (.01%) have r e j e c t e d  
l a w s  s i n c e  t h e  e a r l y  1970s. 

I n  1985, 1986 and 1987, 165 l o c a l i t i e s  approved b i l l s .  

79% of t h e s e  b i l l s  were i n  3  s t a t e s :  

103 o r  62% i n  C a l i f o r n i a  
21 o r  12% i n  Colorado 

9  o r  5% i n  Texas 

In  1985, 1986 and 1987, 47 l o c a l i t i e s  r e j e c t e d  b i l l s .  

Over 40% of t h e s e  b i l l s  were i n  2 s t a t e s :  

13 o r  27% i n  C a l i f o r n i a  
7  o r  14% i n  Colorado 

As of November 12, 1987 (most r e c e n t  upda t e  from SAD) ,  50 b i l l s  
i n  48 l o c a l i t i e s  were pending.  

22 o r  44% i n  C a l i f o r n i a  

O v e r a l l ,  f o r  the y e a r s  1985, 1986 and 1987, - 260 l o c a l i t i e s  have 
addressed  smoking r e s t r i c t i o n s  i n  t h e  p r i v a t e  workplace. 

138 o r  53% were i n  C a l i f o r n i a  
30 o r  12% were i n  Colorado 
13 o r  .05% were i n  Texas 

It was d i f f i c u l t  t o  s i n g l e  o u t  one l o c a l i t y  a s  a  "model" because 
of  t h e  d i f f e r e n c e s  i n  t h e  p r o v i s i o n s ,  t h e  v a r i e t y  of a r e a s  
covered,  n o t  covered o r  covered i n  d i f f e r e n t  combination ( i . e .  
r e s t a u r a n t s ,  government b u i l d i n g s ,  p u b l i c  p l a c e s ) ,  and t h e  
d i f f e r e n c e s  i n  d e f i n i t i o n s .  



P r i v a t e  Workplace Smoking R e s t r i c t i o n s  : E x i s t i n g  Laws i n  9 
L o c a l i t i e s  

Approximately 333 l o c a l i t i e s  have l a w s  r e q u i r i n g  accommodation of 
the smoker o r  nonsmoker or  both - - most do n o t  r e q u i r e  s p e c i f i c  
space des igna t ions .  We compared 9 of  t hese  e x i s t i n g  laws t o  t h e  
P h i l i p  Morris proposa l ,  i-e.,  a smoking r e s t r i c t i o n  b i l l  for  the 
p r i v a t e  workplace t h a t  would r e q u i r e  accommodation of smokers and 
nonsmokers, w i th  space  des igna t ions  of between 30%/70% and 
50%/50%. 

Loca l i t y  E x i s t i n g  Law 

More o r  Less 
R e s t r i c t i v e  
Than P h i l i p  
Morris Proposal 

Oakland, CA Employers t o  provide "smoke l e s s  
f r e e "  a r e a s  t o  t h e  maximum 
e x t e n t  p o s s i b l e  - - no mention 
of s i z e  o r  accommodation. 

Rancho Mirage, CA Employer may des igna te  1 room more 
no l a r g e r  than 10% o r  200 s q . f t .  
a s  a smoking lounge. If t h e r e  
i s  only one lounge,  it must be 
nonsmoking. Lounge must be en- 
c losed  and have a f i l t r a t i o n  
system. 

Sacramento, CA 

Santa Monica, CA 

Denver, CO 

The preferences  of both smokers l e s s  
and nonsmokers must be 
accommodated - - a reas  occupied 
exc lus ive ly  by smokers may be a l l  
smoking - - no mention of s i z e .  

Employers must provide smoke l e s s  
f r e e  a r e a s  f o r  nonsmokers t o  the  
maximum e x t e n t  p o s s i b l e  - - no 
mention of accommodation o r  
s i z e .  A n  e n t i r e  work a r e a  may 
n o t  be a smoking a r e a .  

If employer r e c e i v e s  a p e t i t i o n  less 
signed by more than  50% of t he  
employees, no-smoking a r e a s  must 
be provided - - no mention of 
s i z e  o r  accommodation. 



Nassau County, NY Ownerfopera tor  - may d e s i g n a t e  less 
a r e a s  - - no mention o f  s i z e  
o r  accommodation. 

Cleveland,  OH Employee may d e s i g n a t e  immediate less 
a r e a  a s  nonsmoking - - i f  n o t  
s a t i s f a c t o r y ,  employer may move 
employee t o  a n o t h e r  a r e a  o r  
expand no-smoking a r e a .  

Houston, TX Employer s h a l l  accommodate 
d e s i r e s  of smokers and non- 
smokers - - no mention of s i z e .  

l e s s  

Corpus C h r i s t i ,  TX Employer may d e s i g n a t e  s e p a r a t e  l e s s  
p o r t i o n  o r  p o r t i o n s  of  t h e  work 
a r e a  f o r  smoking - - no ment ion 
of  s i z e  o r  accommodation. 

The following are 2 examples of local bills that were defeated: 

North Glen; CO Employer must accommodate non- more 
smokers - - no more t h a n  50% 
of  t h e  work a r e a  may be  
d e s i g n a t e d  a s  smoking. 

Aurora, CO Employer must accommodate non- more 
smokers - - no more t h a n  50% 
o f  t h e  work a r e a  may be  
d e s i g n a t e d  a s  smoking - - no 
more t h a t  25% o r  t h e  common a r e a s  
may be smoking a r e a s .  

The following are 4 examples of local bills that are pending: 

San Bernardino,  CA Employers t o  p rov ide  smoke f r e e  less 
a r e a s  f o r  nonsmokers t o  Che 
maximum e x t e n t  p o s s i b l e  - - no 
ment ion of s i z e  o r  accommodation. 

Akron, OH 

Albany, NY 

No more t h a n  50% of t h e  s q .  more 
f o o t a g e  of a work a r e a  may be  
smoking - - rooms w i t h  s q .  
f o o t a g e  o f  5000 f t .  o r  l e s s  - - 
smoking n o t  p e r m i t t e d .  

Employer w i l l  d e s i g n a t e  a r e a s .  l e s s  
No mention of  accommodation o r  
s i z e ,  



Philadelphia, PA Employer will designate areas less 
to accommodate the preferences 
of smokers and nonsmokers - - 
no mention of size or 
accommodation. 

Although specific provisions vary greatly in detail and emphasis 
from locality to locality, the analysis indicates that local 
smoking restrictions bills that have been passed or pending are 
for the most part not as restrictive as generally perceived. 



VOLUNTARY SMOKING RESTRICTIONS 



Voluntary Smoking Restrictions 

Recent r e p o r t s  no tw i th s t and ing ,  we con t inue  t o  s e e  l i t t l e  
evidence of a  c o r p o r a t e  t r end  toward r e s t r i c t i v e  workplace 
smoking p o l i c i e s  . 
Based on our two y e a r s '  exper ience  responding t o  r e q u e s t s  f o r  
a s s i s t a n c e  from t h e  c o r p o r a t e  world ,  w e  draw t h e  fo l l owing  
conc lus ions  : 

* The number of  i n q u i r i e s  we r e c e i v e  ha s  i nc r ea sed  
s t e a d i l y  over  t h e  l a s t  two y e a r s ,  with an average of 230 per 
q u a r t e r  and a  peak of  400 i n  t h e  f i r s t  q u a r t e r  of 1987. 

* I n t e r e s t  i n  and response t o  t h e  program can be  
a t t r i b u t e d  t o  s t a t e  and l o c a l  l e g i s l a t i o n ,  and t o  p u b l i c i t y  
surrounding t h e  program. For example, i n  t h e  f i r s t  q u a r t e r  of 
1987 -- when i n t e r e s t  peaked -- we were overwhelmed w i t h  r eques t s  
f o r  a s s i s t a n c e  from New York employers p r epa r ing  t o  comply with 
Pub l i c  Heal th  Council r e g u l a t i o n s ,  and from employers who became 
aware of our  program through an a r t i c l e  i n  Employee Bene f i t s  
News. 

* A s  t h e  New York Publ ic  Health Counci l  r e g u l a t i o n s  were 
fought  o u t  i n  c o u r t ,  we cont inued t o  r e c e i v e  q u e r i e s  from 
employers. Throughout t h e  year ,  New York topped t h e  50 s t a t e s  i n  
number of i n q u i r i e s ,  wi th  20 pe rcen t  of a l l  r e q u e s t s  f o r  
in format ion  and a s s i s t a n c e .  In  I l l i n o i s ,  where we s u c c e s s f u l l y  
defea ted  s t a t e  workplace smoking l e g i s l a t i o n  wi th  employers '  
commitments t o  seek v o l u n t a r y  p o l i c i e s ,  i n q u i r i e s  represen ted  8  
pe rcen t  of t h e  t o t a l .  

* C a l i f o r n i a  (8  p e r c e n t ) ,  V i rg in i a  ( 6  p e r c e n t ) ,  Ohio and 
New J e r s e y  ( 5  p e r c e n t ) ,  Michigan ( 4 ) ,  Minnesota,  Texas and North 
Caro l ina  (3 )  a l s o  r e g i s t e r e d  s u b s t a n t i a l  numbers of i n q u i r i e s  
from employers. By c o n t r a s t ,  we rece ived  no i n q u i r i e s  from 
Arkansas, Hawaii, Miss i s s i p p i ,  North and South Dakota, and Utah. 

* 47 percen t  of t h e  i n q u i r i e s  a r e  from employers o r  
workplace committees cons ide r ing  e s t a b l i s h i n g  a p o l i c y ;  e i g h t  
pe r cen t  a r e  from employers p r epa r ing  p o l i c i e s  i n  response  t o  
s t a t e  o r  l o c a l  o rd inances .  Despi te  p u b l i c i t y  concerning 
workplace bans ,  most a r e  i n t e r e s t e d  i n  developing a  p o l i c y  t o  
accommodate smokers and nonsmokers. 

* 11 pe rcen t  o f  our  i n q u i r i e s  a r e  from employers o r  t h e  
p u b l i c  seeking i n fo rma t ion ;  n i n e  pe rcen t  a r e  from employees 
seeking a s s i s t a n c e  i n  f i g h t i n g  r e s t r i c t i v e  p o l i c i e s .  



* About 20 percent  of our i n q u i r i e s  a r e  the  r e s u l t  of 
I n s t i t u t e  o r  member company generated ma i l i ngs  and fo l low up 
phone c a l l s .  For example, P h i l i p  Morris r e c e n t l y  mai led 25,000 
of our "resource guide" brochures t o  i t s  business  c o n t a c t  mai l ing 
l i s t .  To d a t e ,  we've received 115 r e q u e s t s  f o r  informat ion.  And 
j u s t  p r i o r  t o  Thanksgiving, we mailed 20,000 resource  guides t o  
employers i n  I l l i n o i s .  In  t he  two weeks s i n c e  the  ma i l i ng ,  we 've  
received 90 r e r u r n  ca rds  from employers seek ing  a d d i t i o n a l  
informat ion.  

Attached f o r  r e f e rence  purposes a r e  our q u a r t e r l y  r e p o r t s  
descr ib ing  each c o n t a c t  we have had with  o rgan iza t ions  and 
ind iv idua l s  seeking he lp .  

Attachments 


