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' December 12, 1994

Honorable John Vittone
Administrative Law Judge

U.S. Department of Labor

Office of Administrative Law Judges
800 K Street, NW.

Washington, DC 20021-8002

RE: Hearing on OSHA's Proposed Rulemaking on Indoor Air Quality
-- Philip Morris USA (Docket #51)

Dear Judge Vittone,

This letter is written in response to the allegations of unfairness made by
Philip Morris in its' letter to you of November 22, 1994, in which they cancelled their
scheduled appearance at the Indoor Air Quality Hearings.

It is particularly ironic that Philip Morris, the largest domestic cigarette
manufacturer, a billion dollar per year industrial giant who has until recently dominated the
submissions to OSHA and the questioning of witnesses at the hearings, now feigns
concern over the objectivity and fairness of the OSHA process. Philip Morris has spent
millions in opposing this rule, both through an extensive advertising campaign, t2 massive
written submissions and letter writing campaign which have flooded OSHA's docket office,
and through the active and lengthy cross-examinations of those who spoke in favor of the
proposed rule. Now, ostensibly because they want faimess and a full and complete record,
they have chosen not to testify because they don't want to be submitted to the same rigors
they inflicted on others. (See, testimony of Dr. Stan Glantz-09/21/94, Dr. Jonathan Samet-
09/22/94, James Dinegar-09/30/94) Because of Philip Morris' hasty retreat from full
disclosure at the hearings while flapping the banner of concern about objectivity, serious
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Honorable John Vittone
Administrative Law Judge

U.S. Department of Labor

Office of Administrative Law Judges
December 8, 1994

Page 2

questions are raised as to the weight Philip Morris submissions should be given absent an
opportunity to question the presenters.

Particularly interesting are the recent charges that Philip Morris and other
members of the industry falsified research presented to this panel. (See, Exhibit 1 and 2.)
| suggest that a reluctance to answer questions about this development is the true reason
for Philip Morris' purported withdrawal from the hearings. This issue will be raised more
fully in a separate submission, but | suspect that the desire to skirt this issue plays a far
greater role in Philip Morris' cancellation than any true concerns about the participation of
outside counsel or concerns about the fairness or objectivity of this process.

Evidently, because of my involvement in products liability suits, Philip Morris
feels it is justified in not answering any questions about their proposed testimony.
Naturally, | had many such questions. As support for their withdrawal, Philip Morris lists
the cases in which | am involved. The Court was informed of the clients | represent early
on in an attempt at full disclosure. What Philip Morris failed to point out is the fact that for
purposes of these hearings, | am not representing my dead, dying, or addicted clients.

As was clearly stated at this hearing on October 28, 1994, | (and others who
have engaged in questioning) represent the ETS victims who have testified or will testify
at OSHA and felt that they needed assistance in protecting their rights and in developing
the record and in a more balanced manner. We also represent various health
organizations such as the American Medical Association, various unions of workers such
as the Association of Flight Attendants, the Service Employees International Union, and
various groups who spoke in favor of the rule. In essence we represent the millions of
unwitting and unwilling Americans exposed to the products of Philip Morris on a daily basis
in the workplace, who are not represented at these hearings. We represent the OSHA
witnesses who, prior to our arrival, had no representation at all. It is ironic that Philip Morris
complains about the involvement of outside lawyers in support of the proposed rule:
evidently only their throngs of lawyers in opposition to the rule should be allowed to
participate. They want to ask questions but not answer them. This one-sided arrangement
is intolerable. If this informational hearing was truly to be held in a non-litigious manner,
why did the industry lawyers become so heavily and actively involved from the inception?
Do they honestly expect OSHA or the American public to believe that their activities are
only designed to promote a full and fair hearing? The suggestion that Plaintiffs counsel
have somehow frightened off industry witnesses is particularly ludicrous in light of the
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Honorable John Vittone
Administrative Law Judge

U.S. Department of Labor

Office of Administrative Law Judges
December 8, 1994

Page 3

questioning techniques undertaken by the industry. (See, OSHA hearing transcript of
Anne Donley-10/28/94, James Dinegar-09/30/94)’

If Philip Morris wanted a purely informational, objective setting, they should
have kept their lawyers out of this hearing, and not engaged in the extensive and
aggressive cross-examination they conducted. They chose not to and now should not be
allowed to complain because their witnesses are being asked questions as well.
Apparently Philip Morris thought that ETS victims and the non-smoking nation would simply
sit passively by, as they must do in the workplace while being victimized by exposure to
ETS. This is no longer the reality, and that both sides of the story should be aired in these

- hearings. They will be aired in the courtroom as well, but these cases are peripheral to the

present issue and hearing. What is at stake before OSHA is greater than any individual
lawsuit: the public health is at issue, and for this reason we intend to engage in questioning
those who testify on behalf of the industry and expose the one-sided nature of the

testimony they attempt to present.
/- Most respfc:fyr / g%

Ronald L. Motley

RLM/crb
Enclosures

'Equally outrageous is the objection to our use of a press release--Philip Morris has
engaged not only in extensive advertising on this issue (See, Exhibit 3) but also did a
corresponding releases through the National Smokers' Alliance (See, Exhibit 4)).
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ACTION ON SMOKING AND HEALTH

2013 H St., NW. ¢ Washington D.C. 20006 e+ (202) 659-4310

December 23, 1994

The Honorable John Vittone
Administrative Law Judge

U.S. Department of Labor

Office of Administrative Law Judges
TechWorld Building

800 K Street, N.W,

Washington DC 20001-8002

Dear Judge Vittone:

Re: Notice of Proposed Rulemaking 5
dated April 5. 1994.Indoor Air Quality

Docket Nos. H 122, 51, 74

Enclosed herewith is a Notice of Objection of Action on Smoking and Heaith
(ASH) in response to the letter to you dated November 22, 1994 from Mr. Anthony
‘J. Andrade and Mr. Patrick R. Tyson representing the Philip Morris Management

Corporation.

Yours trul

John F. Banzhaf Il
Executive Director
and Chief Counsel

GEEC6LIT0T

LEGAL ACTION AND EDUCATION ON THE HAZARDS OF SMOKING® PROTECTING THE RIGHTS OF THE NONSMOKING MAJORITY
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UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION (0SHA)

Notice of Proposed Rulemaking
dated April 5, 1994

INDOOR AIR QUALITY
29 CFR PARTS 1910, 1915,

1926, 1928

Docket Nos. H 122, 51, 74

NOTICE OF OBJECTION OF ACTION ON SMOKING AND HEALTH (ASH)
TO THE WITHDRAWAL OF PHILIP MORRIS MANAGEMENT
CORPORATION FROM CONTINUING INVOLVEMENT IN THE

ABOVE MENTIONED PROCEEDINGS

PLEASE TAKE NOTICE that Action on Smoking and Health (ASH) being a
party interested in the above-mentioned proceeding HEREBY OBJECTS to the
withdrawal of Philip Morris Management Corporation "Philip Morris” from these
proceedings for reasons set forth in a letter (copy attached as “Exhibit A" with
Exhibits 1 and 2) dated November 22, 1994, and addressed to the Honorable John

Vittone, Administrative Law Judge. The reasons for ASH’s objection are as

follows:

l. In general
A. OSHA issued a Proposed Rule for Indoor Air Quality on April 5, 1994

(59 F.R. 15968). Subsequently public hearings have been held, and are
continuing, pursuant to 29 CFR Part 1911, the rules of procedure for

promulgating Occupational Safety or Health Standards (a copy is attached as

Exhibit B).

¥
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B. Throughout these proceedings various tobacco industry officers or
attorneys including representatives of Philip Morris, attended the hearing where
they cross- examined OSHA and other government officials and various members
of anti-smoking organizations. Allowance of such cross-examination was
properly permitted by the hearing examiner pursuant to 29 CFR § 1911.15 (b) (2).
Under that paragraph the "presiding officer shall provide an opportunity for
cross-examination on crucial issues." (emphasis added)

C.  After having exercised to the full the opportunity to cross-examine
other participants, Philip Morris has now announced in Exhibit A, page 13 that
"for reasons outlined in this letter, it is clear that our oral testimony would
neither be received nor examined by OSHA with the requisite impartiality, and as
such will not be given."”

Il. Right to Cross-examine

A. In Rulemaking

As mentioned above, the applicable regulations (Exhibit B) give a
mandatory right of cross-examination "on crucial issues" (29 CFR § 1911.15 (b)
(2)) in relation to rulemaking proceedings. |

OSHA officials and representatives of national anti-smoking organizations
(such as ASH) wish to cross-examine Philip Morris representatives on a variety
of "crucial issues" including their knowledge of the lethal and health destroying
effects of exposure to environmental tobacco smoke. If cross-examination can

elicit particulars to the effect that Philip Morris was aware for several years, or

LEEC6EITOZ



3
admitted, such effect their opposition to the proposed rulemaking -- insofar as
they would have to agree to the lethal and injurious health effects of ETS --
would collapse.

Cross examination "on crucial issues would therefore be involved and

should be ordered by the presiding officer.”

B. In_Adjudicatory proceedings

Questions relating to cross-examination naturally arise more frequently in
administrative adjudicatory proceedings where similar standards of due process
are likewise applied.

In cases where, unlike cases under 29 CFR Part 1911, cross-examination
is not mandatory, it should be permitted where the matters sought to be cross-
examined bear significantly upon an agency’s "fact finding and drawing of

conclusions." Cellular Mobile Systems of Pennsylvania v. FCC 782 F.2d 182

(D.C. Cir. 1985). In the instant case the matters in relation to which cross-
examination is sought do bear significantly upon OSHA’s fact finding and
drawing of conclusions.

Conversely, where a party had identified no way in which the failure to
cross-examine had prejudiced him, and had not established that cross-
examination might have helped his case, the Administrative Law Judge's
decision denying relief was upheld, although the party should have been

informed of his right to cross-examine adverse witnesses. Wasson v. Securities

and Exchange Commission 558 F.2d 879 (8th Cir., 1977). As has been mentioned

8EEL6EITVOC
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4
above, OSHA, ASH and other anti-smoking activists will be prejudiced if no
opportunity is given to cross-examine Philip Morris representatives. Additionally,
the opportunity to cross-examine Philip Morris and other tobacco company
representatives as to their knowledge of, and suppression of, information as to
the health effects of exposure to ETS would be helpful in establishing the need
for banning workplace smoking.

The courts have been especially willing to recognize the existence of a
need for cross-examination where large written documents have been the basis
for a decision. Thus an agency exhibit in a large record was made the basis for
decision without benefit of cross-examination, rebuttal or argument. The court
accordingly found that the complainant was discharged in violation of the

relevant statute. ABC_Air Freight Company, Inc. v. CAB 391 F.2d 295 (2nd Cir.

1968).
The court similarly held in Damenech v. Secretary of DHHS 913 F. 2d 882

(11th Cir. 1990) that it violates a claimant’s right to procedural due process for
the administrative law judge to abuse his discretion and deprive a disability
claimant of the opportunity to cross-examine the post-hearing physician who
wrote a feport upon which the Administrative Law Judge substantially relied in
finding that claimant’s medical condition had sufficiently improved that he could
return to his previous employment; it was insufficient that the claimant was given

the opportunity to object to the report by way of affidavit.

6gecee9v0y



5
in the instant case, procedural due process would demand cross-
examination of Philip Morris representatives who have subjected U.S.

Government and anti-smoking advocates to cross-examination which they now

seek to evade for themselves.
fil. Considerations of fairness

Finally, it violates general considerations of fairness that tobacco interests
in general and Philip Morris in particuiar should have availed themselves of the
right to cross-examine while denying opponents a similar right.

In cases where an agency has a discretion to order cross-examination --
which is not the case here where the right to cross-examine is mandatory -- an
agency’s discretion is not unlimited and may be abused. Even substantial
discretion does not immunize an agency decision from considerations of

fairness. Tennessee Cable Television Association et al. v. Tennessee Public

Service Commission et al. 844 S.W. 2d 151 (Tenn. App. 1992).

In the instant case it is obviously unfair that tobacco interests should have
the benefit of cross-examining opposing witnesses, while seeming to avoid
cross-examination themselves.

WHEREFORE ASH hereby respectfully requests in the interest of fairness
that (1) the presiding officer requests Philip Morris and other tobacco industry
representatives to submit, pursuant to 29 CFR Part 1911, to cross-examination
in respect of their testimony; or (2) that all records of cross examination

conducted by Philip Morris or other tobacco industry interests should be struck
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from the record unless such parties are themselves willing to submit to cross-

examination in respect of their own testimony.

December 23, 1994

Respectfully submitted,

Action on Smoking and Health (ASH)

/

By J (/Banzhaf i

tive Director and
Ch| f Counsel of
Action on Smoking and Health (ASH)
2013 H Street N.W.
Washington DC 20006
Telephone: 202 659-4310

TVES6E9V02



CERTIFICATE OF SERVICE

I, JOHN F. BANZHAF Ilil, HEREBY CERTIFY that copies of the attached
Notice of Objection, with Exhibits, were today, December 23, 1994, served by
prepaid certified mail, return receipt requested, upon the persons whose names

and addresses are listed below.

(1)

()

(3)

(4)

Anthony J. Andrade Patrick R. Tyson

Philip Morris U.S.A.

Philip Morris Management Corp.
120 Park Avenue
New York NY 10017-5592

The Honorable Joseph A. Dear

Assistant Secretary of Labor

Occupational Safety and Heaith Administration
Frances Perkins Building, Room S 2315

200 Constitution Avenue N.W. '
Washington DC 20210

Susan Sherman, Esq.

Office of Solicitor/OSH

Department of Labor

Frances Perkins Building, Room 4004
200 Constitution Avenue N.W.
Washington DC 20210

OSHA Docket Office

Department of Labor

Francis Perkins Building, Room N2625
200 Constitution Avenue N.W.
Washington DC 20210

Constangy, Brooks and Smith

n #. Banzhaf Il
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H
Honorable John Vittone b
Adrinistracive Law Judge :
U.S. Deparctment of Labor
Office of Administrative Law Judges
800 X Street, N.W.

Washington, D.C. 20021-8002

Re: Hearing on OSHA’s Proposad Rulemaking on
Indoor Air Quality -- Philip Morris UusA

(Dockeat #51); Constangy, Brooks & Smith
{Docket #74)

Dear Judge Vittone:

We are writing on behalf of Philip Morris USA (*Philip
Morris®) and its above-retained OSHA 6 coumsel concerning the
administrative hearings on OSHA‘s Proposed Rule on Indoor Air
Quality ("Propcsed Rule"), 59 F.R. 15568, April S, 1994. Based
upon the concerns addresased in this letter, we have made the
decision not to testify at the hearings, and therefore, will not
appear as scheduled on December 1, 1994.

Our two primary concerns are as follows: (1) the
participation of plaintiffs‘ product liability counsel to further
their personal and financial interests has distorted a legitimate
administrative hearing (Section I infra); and (2) the inclusion of
two well-known anti-tobacco activists who axe not OSHA employees
but serve in an "official® capacity on the O$HA panel (Section II
infra) makes it c¢lear that the proceedings are anything but
objective and fair -- despite the Secretary of Labor‘s and OSHA
officialg’ pledges at the outset of the hearing.

I.

On September 20, 1991, OSHA promulgated a-Request for
Information (*RFI") on Indoor Air Quality, 56 F.R. 47892. At the
time this RFI was published, Philip Morris dedicated its best
efforts to work within the administrative framework of OSHA's
requlatory process to develop a full and complete factual record
regarding indoor air quality and indoor smoking. Philip Morris

10971824
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Honcrable John Vittone
November 22, 1984
Page 2

followed through or its commitment, filing an extensive written
submission in response to the RFI and again f£iling an exhaustive
written submission and summaries of proposed testimony in respcnse
to OSHA's Notice of Proposed Rulemaking on Indoor Air Quality.

We were pleased when Secretary of Labor Robert M. Reich
and Assistant Sacretary of Labor Joseph A. Dear both spoke of the
need to develop a sound factual basis for the Proposed Rule on
Indoor Air Quality.* Similarly., OSHA's Acting Director, of Health
Standards, Jorn Mar:snik, emphasized 0SHA's interest, and indeed
the public’s interest, in ceveloping a fair, accurate, cbiective
and complete administrative record regarding the indoor air
rulemaking.? Dr. Michael Silverstein, OSHA‘s Director of Policy,
further embraced these sentiments on behalf of OSHA.?

t “Let me emphasize that this proposed regulation is a starting l
point, and not a fixed position. We enter these hearings with
no rigid preconceptions . . ." Assistant Secretary of Labor
Joseph Dear, OSHA Press Release, September 19, 1994. “*We are
going to invite comment on this rule and we will take these l
comments into full consideration in drafting a final rule.®
Secretary of Labor Robert Reich, Department of Labor Press

Conference, March 25, 1994.

3 “The purpogse of this public hearing is to fully develop a
clear, accurate and complete rulemaking record upon which the

final standard will be basged."

"The importance of the public participation phase of this
rulemaking proceeding 'cannot be over-emphasized. The
requlation which we will be disacussing over the next several
weeks is still in the proposal stage. It should pgot be
congidered to be OSHA’a ‘final’ determination or position on
the issues involved." OSHA’s Opening Statement, September 20,

1994.

) "Let me emphasize that this proposed regulation ig a starting
point, and not a fixed position., We enter these hearings with

no rigid preconceptions. . . .*

*We are determined to keep an open mind during theae hearings,
to listen to testimony carefully, and to consider whether .
there are better ways to proceed tham are in our injcial
proposal.* Testimony presented by Michael Silverstein, M.D.,
M.P.H., Director of Policy, Occupational Safety and Health
Administration, Indoor Air Quality Proposed Rule, Public

- Hearing, September 20, 1994, Washington, D.C.
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Honorable John Vittone
November 22, 1994
Page 3

We believe Your Honor has made a sincere and diligent
effort to conduct a fair and impartial hearing, which we
acknowledge and appreciate. However, given the lack of rules of
evidence and octher procedural safeguards under administrative law,
plaintiffs’ product liability counsel' who have lawsuits for
monetary damages pending against Philip Morris and other entities
within the tobacco industry® have undertaken efforts to misuse the

‘ Mr, Ron Mocley, of Ness, Motley, Loadholt, Ricnardson & Poole,
Charleston, South Carolina, first appearaed at the hearings on
October 28 (Trans. 4203); Richard Daynard, Tobacco Products
Liability Project, Boston, Massgachusettd, first appeared at
the hearings on November 3 (Trans. 5147); J.D. Lee, of the
Qffices of J.D. Lee, Knoxville, Tennessee, first appeared at
the hearings on November 3 (Trans. 5342); Marcia Finkelstein
and Michael Gertler, of Gertler, Gertler & Vincent, New
Orleans, Louisiana, first appeared at the hearings on

November 16 (Trans. 6398).

§ Cases in which Mr. Ron Motley is appearing as counsel for
plaintiffs include:

' . Butler v. Philip Morris Incorporated, et al,, Case No.
94-6-53, Circuit Court, Second Judicial District, Jones

County, Mississippi. Environmental tobacco smoke case.
. a v rj , Case No.

94-1044, United States District Court, Eastern District,
Louisiana. Purported class action addiction case.

¢ Punn v. RJR Nabisco Holdings Corporation, et al., Case

No. 18D01-9305-CT-06, Superior Court, Delaware County,
Indiana. Environmental tobacco smoke casa.

¢  Haipes v. Liggett Group, et al., Case No. 84-678, United
States District Court, District of New Jersey. Cigarette
smoking and health case. ,

. WV i m , Cage No.
94-1707, Circuit Court, Kanawha County, West Virginia.
Attorney General case.

¢ Moore v. The American Tobacgo Companv, et al., Case No.

94-1429, Chancery Court, Jackson County, Miasissippi.
Attorney General case.

Mr. J.D. Lee is also counsel of record in:

10371828




Honorable John Vittone
Naovember 22, 1994
Page 4

hearing orocess for purposes of advancing their own personal and
monetary interests -- interests which are wholly unrelated to this
rulemaking. Plaintiffs’ counsel’'s lack of interest in this
rulemaking has consistencly been demonstrated by the fact thac they
have routinely pursued lines of examination that are totally
unrelated to this rulemaking. . Their clear objective is the
development of information that may be of use in their lawsuits.

We would normally welcome the opportunity to discuss the
issues underiying OSHA‘'s Propcsed Rule and respend Lo any questions
from OSHA oy othey interssted parties regardihg our submissions.
However, the distortion of a legitimate administrative hearing by
plaintiffs‘ product liability counsel, solely in furtherance of
their personal and financial interests, argues against our
presenting oral testimony in this rulemaking. Philip Morrisa
remains fully prepared to meet these plaintiffs, in the courts they
have selected, to litigate the claims they have alleged, pursuant
to the applicable rules of civil procedure’ and the rulea of
evidence. It is not, however, appropriate for plaintiffs’ counsel
to attempt to litigate their product liability claims in an
informal administrative hearing.

Recent events leave little doubt that plaintiffs’ counsel
have no intention of pursuing the development of a relevant factual
record concerning thig rulemaking and that their appearance at the
hearings is motivated by interests wholly unrelated to these

proceedings.®

) i V. ili i « Case No. 1-400-5¢,
Circuit Court, Knox County, Knoxville, Tennessee.
Cigarette smoking and health case.

Mr. Daynard is listed as a counsel in Cagtano,

¢ OSHA Hearing, October 28, 1994, pp. 4204-4205, When asked at
the OSHA hearing what kind of cases he is involved with, Mr.
Motley responded:

I am on the executive committee of the case
called Castano v, American Tobacgq Company.
It‘cs a proposed class action for peraons
addicted to tobacco pending in the federal
court in New Orleans. I represent the states
of West Virginia and Mississippi in cases
brought to recover Medicaid costs and other
costs attendant to treating those smokers who
have developed illnesses. I represent two

1097102¢
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November 22, 1994
Page S

For example, subsequent to Mr. Ron Motley's first
appearance at the OSHA hearings, his statements to the media were
reported in an article in the York, Penasylvania, York Dajly
Record, on OQctober 29, 1994. That article provided in parc:

‘We ruined your mayor,’ crowed Ron Motley, a
South Carolina lawyer who repregsents anti-
smoking groups.

He was speaking oI William Althaus, who ran
City Hall for 12 years and =ow neads a.
national smokers’ rights group. Althaus
endured a long morning ¢f crass-examination
* _Priday during a hearing on whether the
government should restrict workplace smoking.

* & &

But for two months, Motley said, well-meaning

opponents of sticking have been beaten up by

l slick tobacco industry lawyers during the OSHA
hearings. Fed up, they called Motley, a

. plaintiff‘s lawyer who has a lead role in

l several important suits against tobacco

companies.

‘They decided they wanted aome of our junk
yard dogs, and we had a lot,’ Motley said.

Aware that Althaus would be a key witness,
Motley hired a former state trooper from the
York barracks, Ken Grossman, to dig up dirt on

alleged victims of lung cancer who never

smoked. That's the Butler case pending in

Mississippi and the Wiley case pending in

Indiana. And I represent the state (sic] of

Mx. Rossi, who is deceased. He was a smoker.

The case is called Haneg v, Liget ¥yers (sic].

I1t‘e pending in the federal court in New

Jersey. and I represent several other

attorneys general in a consulting role who .
have not brought lawsuita at this time.

! Plaintiffs’ counsel have also jssued at least one press
release which discusses some of their non-rulemaking

objectives (gee Exhibit 1 attached).

LINEN
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the former mayor. Grossman said he went

through years of newspapers at the library and
talked to Althaus’ detractors, particularly

Democrats. _ I
vt '
'The purpose was to reveal NSA for what it

is,* Motley said. ‘It‘’s a group of shills for '

the tobacco companies.’

In addition, presumably in furtherance of their
litigation objectives, plaintiffs‘ counsel have attempted to
contact and question expert witneases who have been requested by
Philip Morris to review OSHA's Propogsed Rule and to testify at
OSHA‘s public hearings. Dr. Anthony Springall, who testified at
the OSHA hearings on November 16, 1994, explained on the record
that he had been contacted by telephone the week prior to his OSHA
testimony by Marcia Finkelstein.'

Despite the fact that Dr. Springall has never testified,
regearched or published on the subject of asbastos, Ma. Finkelstein
claimed that she was interested in employing Dr. Springall as a
consultant in the area of asbestos epidemie¢logy, and she was
insistent that Dr. Springall provide a i vi
immediately. At no time did Ms. Finkelstein disclose that she was
preparing for the cross-examination of Dr. Springall at the OSHA
hearing, or that another member of her law firm, Mr. Michael
Gertler, would be crosa-examining Dr. Springall. Ms. Finkelgtein '
and Mr. Gertler are members of the Gertler, Getrtler & Vincent firm
in New Orleans, which has been active in tobacco product liability
litigation. Dr. Springall testified that he also received a second
suspicious inquiry requesting a C.V. from a "Ms. Allen* who '
purported to be congidering writing a *British tobacco newsletter.*

Dr. Springall felt that theae calls were attempts to gather
information under false pretenses and indicated that they were of
considerable concern to him. '

It is a serious matter and quite troubling that product
liability plaintiffs’ counsel would misrepresent themselves in
contacting individuals who are scheduled to testify before OSHA in
an attempt to obtain information. This conduct could certainly be
perceived as an attempt to harass and intimidate witnesses with the
intended result that witnesses would be relucktant to appear at the -
hearings and offer important testimony necessary to the development

'  OSHA Hearing Transcript, November 16, 1994, pp. 6424-6426.
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of a complete record. These attempts to obtain information from
Dr. Springall under false pretenses are of particular concern in
chat Dr. Springall clearly identified himself in all previous
written comments to the record as having undercaken a review of the
Proposed Rule at the request of Philip Morris.’

In at least one other instance, of which Your Honor is
aware, ultra vires contacts by or on behalf of plaintiffs’ counsel
have contributed to the withdrawal of a witness scheduled to

tastify in these hearings.

II.

We are also deeply -concerned about the participation of
individuals with known anti-smoking views as ‘“official"
repregentatives of OSHA. We of course recognize the right and
value of individuals‘’ differing views on OSHA'a Proposed Rule, but
we question the legitimacy of having individuals with a
demonstrated bias participating on the OSHA panel as "official®
representatives of the agency. The agency has an obligation to
conduct a fair and impartial hearing. The participation of anti~
tobacco advocates on the OSHA panel is no more appropriate than if
tobacco industry representatives served in an *"official* capacity

on that panel.

For reasons that are not disclosed by OSHA on the record,
OSHA obtained the services of Mr. James Repace *on detail*® from the
U.S. Environmental Protection Agency. OSHA is well aware that
Mr. Repace has been one of the most stridemt, outspoken anti-
tobacco activigts in the United States. Mr. Repace’s *"loan* from
the EPA, and Mr. Repace's ongoing involvement in OSHA’‘s rulemaking
process, call into question the Department’'s precepts of a fair and

impartial hearing.

Mr. Repace, who is now actively serving as a member of
the OSHA panel present at these hearings, has an anti-tobacco
involvement that is long-standing and well-documented. However, it
ia Mr. Repace’s involvement on the OSHA panel, not his views as an
individual, that is of great concern. Consider the following
summary of some of Mr, Repace’'s activities in light of the
Asgistant Secretary of Labor‘s admonition on Monday, September 19,
1994, that *we enter these hearings with no rigid preconceptions.*
{OSHA Press Release, September 19, 1994):

' See OSHA Hearing Transcript, November 16, 1994, at 6424-6426.

10973024

6VES6E9T0Z



“11/28/94

14:04 TL 202 260 3803 U.S. EPA -- HHAG @008/010

Honorable John Vittone
Novembgr 22, 1994
Page 8

. In 1980, even befcre the first major ETS health claims
appeared in the scientific literature, Repace co-authored
an article with A.H. Lowrey reporting on particulate
matter in the air of various indoor environments such as
bars, restaurants and bingo parlors, without
distinguishing whether those particulates were from ETS
or some other substance or activity.'*** oOn the basis
of these observations, the article ¢laimed that "indoor
air pollution from tobacce smoke presents a serious risk
to the health of acnsmokers . . . [that] deserves as much
actention &s outdesr air pollution.*:?

. In 1985, Repace co-authored (again with A.H. Lowrey) an
article purporting to show that ETS was riskier than "all
requlated industrial emissions combined.*¥ This second
article by Repace and Lowrey, which represented an
attempt at quantitative risk assesament, has been
severely criticized by both government'and private sector
scientists

1)

33

1

14

A.H. Lowrey and J.L. Repace, "Indocor Air Pollution, Tobacce
Smoke and Public Health,™ Science, Vol. 208, pp. 464-472
(1980).

Subsequent research has arguably discredited both the
methodology and conclusions of the 1980 Repace study. - See,
e.9.. S. Turner, gt al,, “Measurements of Environmental
Tobacco Smoke in 585 Offices,* Env. Int,, Vol. 18, pp. 18-28
(1992); C. Proctor, N. Warren, and M. Bevan, "Measurements of
ETS in an Aly-Conditioned Office Building,* Env. Tech. Lett..
Vol. 10, pp. 1003-1018 (1989).

Repace and Lowrey (1980), sypra note 5, at 471.

J.L. Repace and A.H. Lowrey, "“A Quantitative Estimate of

Nonsmokers’ Lung Cancer Risk From Pagsive Smoking, " Env. Int,,
Vol. 11, pp. 3-22, ‘at 12 (1985). This study was not funded or
sponsored by EPA.

See, e.q,, A. Arundel, et al., *Nonsmoker Lung Cancer Risks.

from Tohacco Smoke Exposure: An Evaluation of Repace and
Lowrey’s Phenomenological Model,* v

C4(1): 93-118 (1986); A. Arundel, et al., "Never Smoker Lung
Cancer Rigsks from Exposure to Particulate Tobacco Smoke,™ EDnV,
Int., 13: 409-426 (1987); M.D. Lebowitz, "The Potential
Association of lLung Cancer with Pasagive Smoking,* Env. Int,
13: 409-426 (1987). '
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Well before he was "loaned* to OSHA to work on the
Proposed Rule, Mr. Repace worked with advocacy
organizations such as the Group Against Smokers’
Poliucion ("GASP') and hction on Smoking and Health
("ASH") .'* As a member of the OSHA panel, he now sits
in judgment of their testimony.

Since the 19708, Mr. Repace has also appeared as a
witness in grievance proceedings regarding smoking in the
workplace and testified befcre various legislative bodies
to support governrental . resctrictions on smoking.
Consider in this regard Mr. Repace’s dtatements to the
press in reaction to the defeat of an anti-smoking
legialative proposal in Marxyland in 1980:

People aren‘t going to stand for this. Now
that the facts are clear, you’re going to
gtart seeing nonsmokers becoming a lot more
violent. You're going to see fights breaking
out all over. Washingtop Star, April §, 1980,

p. D-1.%

During the late 19808, Mr. Repace became involved with
EPA‘s determination to classify ETS as a Group A
carcinogen. He outlined plans for a handbook designed to
promote the elimination of ETS. Mr. Repace was in part
responsible for two long-term projects -- an “ETS
literature compendium* and an “ETS workplace smoking
policy guide," -- as well as a smaller project, an “ETS

1$ Virginia Group to Alleviate Smoking in Public (Docket 10-24)
and Maryland Group Against Smokera’ Pollution (Docket 10-10)
have both participated in this rulemaking. These are two of
the organizations Mr. Motley claims to represent in these
proceedings.

1 Fourteen years later Mr. Repace returned to Maryland to
testify in support of smoking bans and severe restrictions.

In the X : Pro iti Smoki W
ari B i a a vi
oar a epartment Licenei ion,

December 9, 1993, pp. 157-196 (Statement of James Repace).
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fact sheec."**’ These projects were clearly reflective
of the agenda first pursued in Mr. Repace’s 1980 article.

. Mr. Repace has even traveled internationally to appear at
various conferences and .iedia events to promote smoking
restrictions. For example, in 1990 Mr. Repace went to
New Zealand to support anti-smcking legislation in thac
counctry. Perhaps even more prociematic, however, is that
while Mr. Repace was actively involved as an QSHA panel
mexber in thig rulemaking, he jsurneyed to Paris, France,
te make a preseataticn on env.rinmencal tobacco smoke.
The abstract submitted by Mr. Rapace for the Occober 1994
sth World Conference on Tobacco & Health stateg:'*

Passive smoking continues to be a central
focus of attention for researchers, public
health authorities and the general public. A
very wide scientific consensug has been
developing on the existence of long-term
adverge effects on health (notably lung
cancer) from exposure to environmental tobacco
smoke (ETS); estimates of the size of these
effects vary, as does tha weight that
different authors give to the findings from
available epidemiological studies. This

11

1t

See, e,d., Environmental Tobacco Smoke: A Handbook for
Assessment, Mitigation, and Prevention ¢f Exposure, Reviased
draft Outline, June 1, 1987, James Repace, EPA, and Donald
Shopland, Office of Smoking and Health of the Department of
Health and Human Services (HHS); letter dated April S, 1988
from John D. Spengler to James Repace enclosing “our Chapter
on ETS"; "ETS Handbook,"™ undated November 8, 1988, from Jim
Repace, to Bob Axelrad, Joellen Lewtas, Bob Rosner, Don
Shopland, suggesting a change in format for the ETS Manual
Outline for Bob Rosner; and, finally, Jim Repace’s Integration
of Comments, Draft, Indoor Air Facts, No. 5, Environmental
Tobacco Smoke, undated, which took out the statement ETS “has
been linked to cancer* and substituted *It is a known cause of
lung cancer and respiratory disease.® Additionally, the draft
Fact Sheet deleted the statement "This information aheet has
been developed by the U.S. Environmental Protection Agency* in
favor of the statement *This Fact Sheet is designed to answer
the most often asked questiona about ETS.“

Abstract S$S 8, Environmental Tobac;co Smoke, R. Saracci, J.L.
Repace, J. Tostain, P. Dalla-Vorgia.

10971438
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consensus translates into measures,
educational and regulatory, to protect people
from involuntary exposure to ETS. Thesge
measures are discussed in respect to the
occupational and general environment and in
relation to their rationale (technical and
economic), effectiveness © and actual
implemem;ation. particularly within Europe and
in the United States, with a view to their
application irn other areas of the world.
{empras.s added]

Thus, before the majority of the scheduled testimony had

- been received on the OSHA Proposed Rule, Mr. Repace
claimed a consensus on one of the very issues he is
charged with reviewing objectively and fairly on behalf
of an agency of the U.S. government.

. He also provided technical asgsistance to Dr. Stanton
Glantz, another self-described anti-smoking activiat
(who, significantly, is now also appearing as an active
member of the OSHA panel), in the preparation of two
anti-smoking films on ETS.Y In a 1991 letter to an EPA
: official from Thomas S. McFee of the Department of Health
and Human Services, a request was made for Mr. Repace to
continue testifying on behalf of smoking restrictions *as
part of his official duties.® The letter acknowledges
l such assistance by Mr. Repace® -- all of which occurred
several years prior to OSHA’s promulgation of the
Proposed Rule.

. Long before his involvement at OSHA, and well before any
testimony was tendered at OSHA, Mr. Repace had publicly
stated that as many as 5,000 people in the U.S. die each
year from exposure to ETS.®

11 Letter dated October 11, 1988 from Stanton A. Glantz to Bab
Axelrad, EPA (Sge Exhibit 2 attached).

.30 Letter dated June S, 1991 from Thomas S. McFee, DHHS, to
F. Henry Habicht, EPA.

n Repace articles include J.L. Repace and A.H. Lowrey, ‘A
Quantitative Estimate of Nonsmokers' Lung Cancer Risk from

Paggive Smoking," Environment Intermational. Vol. 11, pp. 3-
22, 1985; Correspondence, J.L. Repace and A. Lowrey, Am. Rev,
Respir. Dig. 136(5) 1987; Irvin Molotsky, *E.P.A. Study Links

10972424
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Mr. Repace's long-standing, firmly-held and publicly
disclosed positions on the subject of ETS demonstrate a serious
conflict-of-interest in the context of his role as a member cf the
OSHA panel in these proceedings. Simple fairness dictates that Mr.
Repace should never have been included as an official member of the
OSHA panel.®

Subsequent to the commencement of Mr. Repace’s "on loan®
involvement at OSHA, OSHA selected "a number of experts*?’ vo offer
restimony at the OSHA hearings in support of OSHA's rule. Not
surprisingiy, these witnesses included long-standing and well-
documented anti-tobacco advocates such as Drs. Glancz and Judson
Wells. A congideration of Dr. Glantz’s anti-emoking activities is
also appropriate in light of the Assistant Secretary of Labor's
admonition that *we enter these hearings with no rigid
preconceptions®: %

. Dr. Glantz stated in a 1984 publication:  “This
collection of data . . . is leading to a consensus in the
biomedical community that involuntary semoking is a
significant health hazard* and *“([R]elatively new studies
confirm what scientific common sense suggests: . . .
toxins [(in ETS] affect nonsmokers who breathe them,**
Clearly, Dr. Glantz reached conclusions regarding ETS

Deatha of Nonsmokers to Cigarettes," The New York Times,
Nov, 3, 1984; C. Stevens, "Smokers’ Smoke Is Risk to All-
study,* USA Today, Jan. 31, 1985; J.L. Repace, "Pagsive
Smoking Has No Place in the Workplace," Can. Med. Amsoc. J,
Vol. 133, Oct. 15, 1985.

n In fact, Mr. Repace’s activities have led to investigations
with respect to whether his anti-smoking activities conflicted
with his duties as a public employee, E. Marshall, “Tobacco
Science Wars; the Industry Has Been Bullying Scientists,
According to Researchers Who Lead the Campaign Against
Environmental Tobacco Smoke,” Science, Vol. 236, p. 250,
April 17, 1987,

A OSHA Opening Statement, September 20, 1834, at 17.

u Assistant Secretary of Labor Joseph Dear, OSHA Press Release,
September 19, 193%4.

3 S.A. Glantz, "What to Do Because Evidence Links Involuntary
(Passive) Smoking with Lung Cancer,® Wegt J. Med, 140: 636~
637, 1987.
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exposure and disease three years before the 1986 repor:cs
of the Surgeon General and National Academy of Sciences
both determined that there was insufficient evidence to
support the claim that exposure to ETS presents any
increased risk of heart disease. He rendered opinions on
these issues almost a decade befare he joined CSHA's
panel in this rulemaking.

¢ Dr. Glantz has a long record of public statements
demonstrating nis commitment to the anti-s—=2kin
political agernda. While his craining is in mechanical
engineering rather than medicine or some other ralated
discipline,® he has addressed almost every conceivable
smoking-related topic, including advertising and economic
issues, about which he can make no justified claim to
professional expertise.

. At an April 1990 anti-smoking conference in Perth,
Australia, Dr. Glantz made a ageries of revealing
comments. First, he noted that "it's very nice to see
that the same ideas that a few of us were advocating in
1983 which were viewed as 80 strange, radical and
hopeless have now really become very maingtream.'¥ A
gelf-described "lunatic® on the issue, Dr. Glantz then
excoriated the American Cancer Society for its alleged
decision to terminate an employee for intemperate
behavior in connection with a local smoking ordinance.
*He {the employee) may be a little impolitic, which I of
course view as a plus. But you knaow activists need (to
be] rewarded{.}** *I had no objection to all the
people who were given awards on the firat day (of the
conference), but I did notice that there was not a single
lunatic among them . . ."?** He further confessed that

2§

27

E{J

2%

OSHA Hearing Transcript, September 21, 1994, p. 384.

OSHA Hearing Transcript, September 21, 1994, p. 488, line 10-
13; Speech, Stanton Glantz, 7th World Conference on Tobacco
and Health, Perth, Australia, April 1990, received as Exhibit
17, p. 499, lines 5-7.

Speech, Stanton Glantz, 7th World Conference on Tobacco and
Health, Perth, Australia, April 1990, received as Exhibit 17,

p. 499.

OSHA Hearing Transcript, September 20, 1994, p. 495, lines 16-
19.
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*{t)he main thing the science has done on the issue of
ETS, in addition to help people like me pay mortgages, is
it has legitimized the concerns that people have that
they don‘t like cigarette smoke. And that is a strong
emotional force that needs to be harmessed and used.*®
Glantz concluded by stating that *we are all on a roll
and the bastards are on the run and I urge you to keep
chasing them. "¥ '

) An artizle published in the June 1391 issue of Irial, co-

authored by Dr. Glantz and Richard Dayrnard, a professor
at Northeastern University School of Law who chairs the
anti-tobacco Tobacco Products Liability Project,
unequivocally stated that *"passive smoking kills about
3,700 Americans a year by inducing lung c¢ancer®” and
*about 37,000 each year by inducing heart disease.*®
This demonstrates Dr. Glantz had personally reached
ultimacte conclusions concerning ETE and health isaues
long before appearing on the OSHA panel in this hearing.
Mr. Daynard, as noted earlier, has appeared at the OSHA
hearings on behalf of plaintiffs’ product liability
consortium for the purpose of examining tobacco industry
witnesses.

. Dr. Glantz helped prepare a draft of the ETS Technical

Compendium, an EPA project. In April 1991, before EPA
had completed its own internal review of the document,
EPA staff sent a draft of the compendium to several
external reviewers, including Dr. Glantz. Dr. Glantz
provided a copy of this internal EPA draft to an
Asgociated Press reporter. According to the General
Accounting Office, Dr. Glantz claims that his release of
the report was a *mistake.*¥

. Equally disturbing was the public dissemination of the
draft compendium chapter on cardiovascular disease. Dr.
Glantz, one of the authors of that chapter, appeared in

a0

n

n

10371828

Speech, Stanton Glantz, 7th World Confexence on Tobacco and
Health, Perth, Australia, April 1990, received as Exhibit 17,

p. 499.

S.A. Glantz and R.A. Daynard, *Safeguarding the Workplace:
Health Hazards of Secondhand Smoke," Trigl, June 1951.

Letter dated February 8, 1993, to the Honorable John D.
Dingell from Richard L. Hembra, GAO.
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Boston -- with current OSHA panelist James Repace -- at
the World Conference on Lung Health in late May 19$0.
During that appearance, Dr. Glaatz gave both a
presentation and news interviews on that draft chapter.
Dr. Glantz used the occasion to repeat and underscore his
conclusions regarding ETS issues.

’ Dr. Glantz's long-standing involvement in anti-tobacco
issues is further demonstrated by the activities listed
on his gurriculum vitae under "Public Service,*’’ These
include: {lj inve.vement in an effort to rasurrect
“Death in the West," a “documentary" about smoking and
health; (ii) service as President, Californians for
Nonsmokers® Rights; (iii) service as President,
California Nonsmokers’ Rights Foundation; (iv) service asg
President, Americans for Nonsmekers’ Rights; and (v)
service as President, American Nonsmokers’ Rights
Foundation.

While Dr. Glantz‘s involvement as an official OSHA
witness is of serious concern in view of his demonstrated bias,
OSHA may well try to contend that, biag notwithstanding, it can ask
any expert it wants to testify. However, the events that
transpired commencing on November 15, 16 and 17 are far more
egregious and troublesome. Beginning on November 15, Dr. Glantz

actually joined the OSHA panel and openly provided extensive
s 1 thei egt] wi
appearing on behalf of the tobacgo induystry. In addition, Dr.

Glantz personally cross-examined tobacco industry witnesses at
length. When this impropriety was noted on the record, counsel for
OSHA acknowledged that Dr. Glantz was formally "representing*
OSHA.* Although several formal objections to this practice were
made, OSHA nonetheless permitted Dr. Glantz t¢ continue to cross-

" examine witnesges on behalf of OSHA on November 16 and 17.

III.

In addition to concerns about the OSHA panel’s bias,
suggeated by the active involvement of Mr. Repace and Dr. Glantz,
the public should also be concerned about OSHA’s creation of and
reliance upon its own "private docket" in developing the Proposed
Rule. 1In response to the Agency’s RFI, OSHA received over 1,200

n 'C.V. of Dr. Stanton Glantz, submitted to the OSHA Docket
Office, Augusat 12, 1994.

M OSHA Hearing Transcript, November 15, 1994, p. 5840.
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separate submissions. Many were of a highly technical nature and
pertained directly to scientific and technical issues associated
with indoor air quality and, svecifically, environmental tobaczco
smoke. OSHA also created another reference docket on smoking,
which contained over 200 documents. In its Proposed Rule, however,
OSHA cited to documents which were apparently obtained through
sources other than the public comment preccess.

The Agency relied upon this information from other
scurces far more frequently than it reliad upon documents ir the
Docket that the RFI generated. SpeciZically, CSHA cited to
documencts from other sources (referred to by OSHA as Exhibit 4,
later changed to Exhibit 8) approximately S50 times, while
referencing the public comments from the RFI (referred to by OSHA
ag Exhibit 3) only 322 times.

This disparity is even greater with respect to the
sections of the Notice of Proposed Rulemaking that address
environmental tobacco smoke. For example, in the "Health Effectas®
gsection, documents from sources other than public comments were
cited 282 times as opposed to 25 times for the public comments from
the RFI. In the ®"Exposure* section, OSHA cited to documents from
other sources 60 times and to public comments from the RFI only
four times. Incredibly, the "Significant Risk* gection contained
94 citations to documents from OSHA's "private docket* as compared
with only one cite to a public comment from the RFI.

Iv-

In summary, we agree with OSHA's publicly stated position
that the agency must be fair and unbiased inm its regulatory
procesa. OSHA obviously should neither be operating on, nor
motivated by, private anti-smoking agendas. Hawever, the facts, as
discussed above, clearly call into question OSHA‘s ability to zein
in special interest groups who are pursuing litigation and other
anti-tobacco objectives, all to the detriment of a fair and
impartial administrative hearing.

Just as it would be fundamentally uafair if two tobacco
industry acientists were serving on the OSHA panel -- to the
predictable outcry and condemnation of the anti-tobacco community -
- it is fundamentally unfair to have non-OSHA personnel who are
anti-tobacco activiste operating as a part of the OSHA panel, under
the full force of OSHA's regqulatory authority.

Therefore, for reasons outlined in this letter, it is

clear that our oral testimony would neither be received nor
examined By OSHA with the requisite impartiality, and as-such will

10871824
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not be given. However, it is our hope that the testimony that has
and will be given by numerous independent scientists, as well as
concerned businessmen and women, will be received and treated
fairly so that a final rule can be properly developed.

Our decision not to testify does not diminish our
commitment to assist OSHA in creating a complete and accurate
record -- which is necessary for the development of a revised rule
that fairly and objectively reflects the best evidence available to
OSHA.

Respectfully submitted,

GQAQ¢255.62A,°L*

Anthony J. Andrade
ilip Morris U.S.A.

Patrick R. Ty
Constangy. Brooks & $mith

cc: Honorable Joseph A. Deaxr

Susan Sherman, Esq.
OSHA Docket Office
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TOBACCQ INDUSTRY FRONT GROUP UNABLE TQ PROVE MONORS NOT
RECRU{TED
Leading Tobarsa Pouseff Tr.ed Ataracys Crose-Buamzre NSA Caarmur

Altzasi Uncoser Lack of Kaowlede, Refuia i Dow.ose

WASHINGTON. Oct 28 /PRNewswure/ -« Nass, Mot ey, Leadhelt, Richardson &
Poo'e issued the followirg.

Undes blistezng cross-xsminac.on by 8 leading nal attocaey, Nauonal
Smokers Alliazce (NSA; Chairqaa Williars J. Althaus way ugable to venfy that his
organizat.og exforses sty pledge 200 <o recru.t members who afs uader age 21,
rof £o.'d he refure aiegations that sclicitatiar ie(térs wee Bt 0 atany

[pot i Bed 3

Althays a!10 clazmed S¢ hid ric opaton on whelier tobaca i weemfet or
nicotie s addicuve, adauned he had ast cead sn Ervizoncien:d Prowcuon
Agency study he crdcized, tefused to disclose his organzation s fanding, and
called his sigaing of 2n executive ordzr badeicg smoking in Yorz. Peant, whea

‘he was mayor “an example of bad exccuuve action.”

The cross-examinasion w00k place - bearings of the Oceupations! Safety aad
Health Administrauon (OSHA) 0a 2 proposd. to resaist smokung ie the woripiace.
Today's exchange rearesented the first tirae that the 62 law figms representing
the plaintiffs io tke pational nicotine addiction cleis action lawsuit Castano
v. American Tobacco Co. joiried these hearings They will do so for the
remaining three month duration of the heatings o 3 pro bono basis.

Asked if NSA recruitees set u tables at Graielui Dead concerts, which ace
attended by many weragers, snd exchanged c:gasetee lightess for membershipe,
Althaus meplied, "One common way to recquit members is with on-site tables,* He
described recruiters as indapendent contractors, and that while NSA has strict
guidelines for recruiting members, be could adt verify whether they are followsd

on-site.

Asked by aworacy Ronald L. Motley about a Mismi Herald anicie teporting

that NSA $pansor Philip Mortis mailed out thousands of leders to theis
CUStomers - some of whom are minors -« urﬁug them (o Jopo NSA, Althaus replied
that he didat know about that. *Did {Philip Morris) turn over their mailing

lists to you?™ Molley asked. Althaus again answered (hat b didnt know.

Motley showed OSHA an executive arder Althaus signed & mayoc of York banaung
smoking {n city offices. The official policy staterneat said; “la all cases, te
right o(' the norsmoker to protect his/her heith and comfon will ke '
precedence over an employee's desize to smoke.” It contigued, “the City should
treat nicotiae addiction like xay other addiction by providing financial
assistance for & substance abuse treatment program.”

Asked about the wisdom of the policy he signed, Althaus sald, °T wasgy

paying aay attention 10 the issve at the time, .. . Did L si ai? Yes. Dol .

agree with that? No.” Later under cross-examination, Althaus remarked, *T
te of bad executive

dfdn‘t know anything ther. The cxecutive order i ar exanpie o A
sction.” Motley asked, “From 1989 uatil the end of yout teem in 1994, you did

@1008/012
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noth:ag (0 ¢tiange the mesiage that smiking 1s bad for yoo™ N2 did pot”
Althaus feplied, After cevrie 3 4§ maror, 13 pact. he s2id 3t e Lame, fox
financia teasces, Althaus secame N3A. ¢ aeman.
THive agu 687 Rlaged s IN NN a2z.0ve” Noree czaced llotr
cecws! * Athaus agswzsed. “Have 32y ever Jatidred SRy gonrer il LT ACC imake
-5 cause dijease? Motles tojlewed. Aitraus againsud, "iézarmesali

Asked by Motley if smaness Rave 3 325013 Je infzane 2vout what 5I052eces
are in tobaceo aad the 1mpact they miy have o3 thar hell™ Aithaus rephed,
Rave 2o opinioa on that.” Asked «f ke believes smakng 18 1ddictive, Althavs
said, " kave noicea”
Motley prested Althaus o disclere NSA's sousses of furd.ng Whie admutiing
L2): (e=20cT iecesss prov.de Saancial backing fa: NSA. Altads refased o -
spestfs whas coaganies aavibule anl how aee Tre NSA chermin also rafosed
19 irdicate wh formed the 1§aN.2aLon, RVIEZ 1t ke wain tece aTike
begiszng.”

Tha OSHA hearings started 1n Septerber anc we
January. Addsassing indodr air gu2lity, the haaring
an OSHA proposa! requinng workplaces either te prohidn:
scpasately veatitated roorr. for smokers.

Motley cross-cxamiged Althaus and other NSA board me:cbers cn behalf of the
Ametican Medical Association, Amesican Cancer Society, Ametican Lung
Assoc:ation, American Heart Association. Association of Fligtt Ancodants, a0d
vietims of eavirontental tobazco smake, He is wita the Charieston, S.C., firm of
Ness, Motley. Loadtolt, Richardson & Poole, one of the 63 firms tha: ase patt of

the Castaw litgation group.

JCONTACT Dasid White, Bruce Kozarsky or Eaid Doggea oa bekalf of the law
firm of Ness, Motiey. part of the Castaro Liugation Group. at 202-223-3700

te recently exterded through
¢ ar¢ 250 taking comureal oo
srzoking or esuablish a

Copyrignt (¢) 1994 PR Newswire
Received by NewsEDGE/LAN: 10/728/94 2-58 PM
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The University of Yermont =

11 Qctober 1988

Bob Axelrad
Director, Indoor Air Division

e
/o o

ITLI3E SFMET O NG SEMETVENT DRyl I <
IARSC.OGT UN * VAAY F_FICnER LN T
MISCH, JENTEI - 24 Ta SE vEanTH”
B0, 83 0w vEau AT el R

#5 8% 30

United States Environmental Protection Ajency

wisaingtan, O 20482

Dear 8ob,

[ have reviewed the draft “Indoor Air Facts #5: Environmental Tobacco Smoke® and
have 3 few suggestions, which ! have {ndicated on the draft.

Rather than listing me as an additional resource for information on ETS, !
suggest that you +dd Americans for Nonsmokers' Rights, which has pubiished
several informational materials that [ and others have written on the subject of
ETS and-Pyramid Film and Yideo, which has produced the fiims, “Secondhand Smoke*
and *On the Afr.* 1 wrote both of these f1ims and was provided technical

assistance by Jim Repace of your office.

Rights to send you samples of their current printed materials. Jim Repace
already. has copies of the two films that [ mentioned,

1 appreciate the oppoertunity to comment on this document and believe that it
will represent a helpful contribution to pubiic understanding of issues

surrounding envircnmental tobacce” smoke.

1 would be happy to continue working

with you and assisting you in your efforts in any way I can.

SAG/np

Bgst, Wishes,

A

nton A. Glantz
Visiting Professor of Medictne

I have asked Americans for Nonsmokers® l

$9£C6E9102

L
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PART 1911—RULES OF PROCEDURE
FOR PROMULGATING, MODIFYING,
OR REVOKING OCCUPATIONAL
SAFETY OR HEALTH STANDARDS

Beo.
1911.2 Definitions.

1011.8 Petition for the promulgation, modt-
floation, or revooation of a standard.
19114 Additional or alternative procedural

ts.

requiremen
19115 Minor changes in standards,

COMMENCBMENT OF RULEMARING

1911.10 Construction standards.
1911,11 Other standards.
191112 Emergency standards,

HEARINGS

1911.16 Nature of hearing.
1911.16 Powers of preaiding offiosr.
191117 Certification of the record of a hear-

ing.
1911.18 Decision.

AUTHORITY: Secs. 4, 6, §, Oocupational Safe-
ty and Health Aot of 1970 (20 U.8.0. 6563, 665,
657); ssce. 1, 4, Walsh-Healey Public Con-
tracts Act (41 U.8.C. 35, 3); secs. 3, 4, Service
Coatracts Act of 1985 (41 U.8.C. 851, 353); aec.
107, Contract Work Hours and Safety Stand-
ards Act (Construotion Safety Aot) (40 U.8.C.
333); sec. 41, Longshoremen's and Harbor
Workers' Compensation Aot (88 U.8.0. #41),
#00. 8(JX2), National Foundation on Arts and
Humanitiss Aot (30 U.8.C. 984()X2)); 5 U.8.0.
553; Secrotary of Labor's Order No. 13-71 (38
FR 8764). 8-18 (41 FR 25080), or 9-83 (4 FR
35738), as applicable. Sections 1911.13 and
1911.18 also issued under 29 CFR Part 1911.

SOURCE: 38 FR 17507, Sept. 1, 1971, unless
otherwise noted.

$1011.1 Purpose and scope.

This part sets forth rules of proce-
dure for promulgating, modifying, or
revoking occupational safety or health
standards under section &(b) (1), (2), (3),
and (4) of the Williams-Steiger Occupa-
tional Safety and Health Act of 1970
and under any of the particular stat-
utes listed in §1911.2(d) which may also
cover the employments affected by the
standards. The purpose of the rules is
to provide for single proceedings in the
setting of standards under the several
statutes, in order to assure uniformity
of the standards to be enforced under
the several statutes and in order to
avoid needless multiplicity of rule-
making proceedings dealing with the

29 CFR Ch. XVII (7-1-93 Ecliion)

same subjects and issues relating to oc.
cupational safety and health standards,

$10113 Definitions.

As used in this part, unless the con-
text clearly requires otherwise—

(a) Assistant Secretary means the As-
sistant Secretary of Labor for Occupe-
tional Bafety and Health.

(b) Act means the Williams-Steiger
Octupational Safety and Health Aot of

" 1970 (84 Stat. 1590; 28 U.8.0. 650).

(¢) Standard means an occupational
safbty and health standard which re-
quires conditions, or the adoption or
use of one or more practioes, means,
methods, operations, or processes, rea-
sonably necessary or appropriate to
provide safe or healthful employment
and places of employment, and which is
to be promulgated, modified, or re-
voked in accordance with section 6(b)
(1), (2), ), and (4) of the Act.

(4) Particular statute means any of the
following statutes of particular appli-
cat{on: The Act of June 30, 1936, com-
moaly known as the Walsh-Healey
Pubjlic Contracts Act (41 U.8.C. 35 et
seq.), the Service Contract Act of 1865
(41 U.8.C. 351 at seq.), the Construction
Safety Act (40 U.S.C. 383), the Long-
shoremen’s and Harbor Workers’ Com-
pensation Act (33 U.8.C. 941), or the Na-
tional Foundation on Arts and Human-
fties Act (20 U.8.C. 951 et seq.).

§1911.8 Petition for the promulga-
tion, modification, or revoca-
tion of a standard.

Any interested person may flle with
the Assistant Secretary, Occupational
Safety and Health Administration,
U.S, Department of Labor, Washington,
D.C. 20210, & written petition for the
promulgation, modification, or revoca-
tion of a standard. The petition should
inclnde, or be accompanied by, the pro-
posed rule desired and a statement of
the reasons therefor and intended ef-
fact thereof.

§1911.4 Additional or alternative
procedural requirements.

Upon reasonable notice to interested
persons, the Assistant Secretary may
in any particular proceeding prescribe
additional or alternative proceduml re-
quirements:

- 99LC6L97072



Occupational Safely and Health Admin., Labor §191L.11

(a) In order to expedite the conduct
of the proceeding; (b) in order to pro-
vide greater prooedural protection to
interested persons whenever it is found
necessary or appropriate to do s0; or (¢)
for any other good cause which may be
consistent with the applicable laws.

§1011.8 Minor changes in standards.

Section 6(b), when construed in light
of the rulemaking provisions of the Ad-

- ministrative Procedure Act (6 U.B.C.

653), is read as permitting the making
of minor rules or amendments in which
the public is not particularly inter-
ested without the notice and public
procedure which is otherwise required.
Whenever such a minor rule or amend-
ment is adopted, it shall incorporate &
finding of good cause to this effect for
got providing notice and public proce-
ure.

[37 ¥R 8064, Apr. 29, 1977]
COMMENCBMENT OF RULEMAKING

$1911,10 Construction standards.

The Aséistant Secrstary may pro-
mulgate, modify, or revoke & standard
applicable to employments i1 construc-
tion work, as defined in §1910.12(b) of
this chapter, in the following manner:

(a) The Assistant Secretary ahall
consult with the Advisory Committee
on Construction Safety and Health, es-
tablished pursuant to section 107 of the
Contract Work Hours and Safety
Standards Act, in the formulation of &
rule to promulgate, modify, or revoie a
standard. The Assistant Secretary
shall provide the committes with any
Proposal of his own or the Secretary of
Health, Education, and Welfare, to-
gether with all pertinent factual infor-
mation available to him, including the
results of research, demonstrations,
and experiments. The committee shall
submit to the Asaistant Secretary its
recommendations regarding the rule to
be promulgated within the period pre-
scribed by the Assistant Secretary,
which in no event shall he longer than

270 days from the date of initial con-

sultation.

(b) Within 60 days afte:
:}on of the committes’s mmz:‘::g:
ng:l or after the expiration of the pe-
g g:m::rlbed for such submissions,
Chever date is earlier, the Assistant

Secretary, if he determines that a rule
should be {ssued, shall publish in the
FEDERAL REGISTER & notice of proposed
rulemaking. The notice shall include:

(1) The terms of the proposad rule;

@) A reference to section 8(b) of the
Aot and to section 107 of the Contract
Work Hours and Safety Standards Act;

(3) An invitation to interested per-
sops to submit within 30 days after
publication of the notice written data,
vi¢ws, and arguments, which shall be
available for public inspection and
copying, except as to matters the die-
cldsure of which is prohibited by law;

(4) The time and place for an infor-
mal hearing to be commenced not ear-
liar than 10 days following the end of
the period for written comments;

() A requirement for the filing of an
intention to appear at the hearing, to-
gether with & statement of the position
to be taken with regard to the proposed
rule and of the evidence to be adduced
in support of the position;

(6) Designation of & presiding officer
to conduot the hearing; and

) Any other appropriate provisions
pertinent to the proceeding.

) Any interested person who files an
intention to appear in accordance with
pasagraph (b) of this section shall have
a right to participate at the informal

hearing.

(d) In 1{eu of the procedure prescribed
n paragraph (b) of thia saction, the As-
sistant Secretary may follow the pro-
cedure prescribed in paragraph (b) of
$1911,11 providing an opportunity for
informal hearing.

{9 FR 17507, Bept. 1, 1971, as amended at 37
FR 12183, June 2, 1972]

$1911.11 Other standards.

The Assistant Secretary may pro-
mulgate, modify, or revoke a standard
applicable to employments other than
thess in construction work, as defined
in §1810.12(b) of this chapter, in the fol-
lowing manner:

(a) The Assistant Secretary may re-
quest the recommendations of an advi-
sory committee appointed under sec-
tion 7 of the Act. In such event, the As-
sistant Secretary shall submit to the
committee any proposal of his own or
of the Secrstary of Health, Education,
and Welfare, together with all perti-
nent factual information available to



§1911.12

him, including the results of research,
demonstrations, and experiments. The
committes shall submit to the Assist-
ant Secretary its recommendations re-

the rule to be promuigated
within the period prescribed by the As-
sistant Secretary, which in no event
shall be longer than 270 days.

(b) The Aseistant BSecretary shall
publish {n the FEDERAL RNGISTER & no-
tice of proposed rulemaking. Where an
advisory committee has been consulted
and the Assistant Secretary deter-
mines that & rule should be iseued, the
notice shall be published within 40 days
after the submission of ths commit-
tea's racommendations or the expira-
tion of the period prescribed for such
submissions, whichever date 1s earlier.
The notics shall include:

(1) The terma of ths proposed rule;

(@) A refersnoe to section &b) of the
Aot and to the appropriate section of

any particular statute applicable to

the employments affectsd by the rule;

(8) An invitation to interested per-
sons to submit within 30 days after
publication of the notice written data,
views, and arguments, which shall be
availsble: for public inspection and
copying, exoopt as to matters the dis-
closure of which is prohibited by law;

(4) Either the time and place of an in-
formal hearing on the proposed rule to
be held not earlier than 10 days from
the last day of the period for written
comments, or information to inter-
ested persons that they may file on or
before the 30th day after publication of
the notice written objections $o the
proposed rule mesting the require-
ments of paragraph (¢) of this section
and request an informal hearing on the
ohjections; and

(5) Any other appropriate provistons
with regard to the procesding.

(o) Objectiona to be submitted pursu-
ant to paragraph (b) of this section
:111;11 comply with the following condi-

ons:

(1) The objections must includs the
name and address of the objector;

(@) The objections must be post-
marked on or before the 30th day after
the date of publication of the notice of
proposed rulemaking;

(3) The objections must specify with
particularity the provision of the pro-

8

29 CFR Ch. XVt (7-1-93 Edition)

posed rule to which objection is taken,
and must state the grounds therefor;

(4) Each objection must be separately
stated snd numbered; and

(5) The objections must be accom-
panied by a summary of the evidence

p:omdtobeudduoodstthom—
q hearing.
(d) Within 30 days after the last day

for filing objections, if objections are
filed i3 substantial compliance with
paragraph (c) of this section, the As-
sistant Becretary aball, and in any
other onse may, pablish in the FEDERAL
ROIFTER & notioce of informal hearing.
The notiocs shall contain:

(1) A statement of the time, place,
and nagure of the hearing;

(3) A reforence to the authority under
which the hearing is to be held;

@) A specification of the provisions
of the proposed rule which have been
objected to, and on which an informal

has been requestad;

&) A specification of the issues on
which the hearing is to be had, which
shall inclede at least all the issues
raised by any objections properly filed,
on W & hearing has been requested;

()] requirement for the filing of
an Intention to appear at the hearing
together with a statement of the posi-
tion tq be taken with regard to the ia-
sues syecified and of the evidence to be
add in support of the position;

(8) The designation of & presiding of-
floer te conduot the hearing; and

(7) Any other appropriate provisions
with regard to the proceeding.

(s) Any objector requesting a hearing
on prepossd rule, and any interested
person who files & proper intention to
appeay shall be entitled to participate

at & hearing.

§1911.]13 Emergency standards.

(aX1) Whenever an emergency stand-
ard is pubdlished pursuant to section
8(c) of the Act, the Assistant Secretary
must commence a proceeding under
section 6(b) of the Act, and the stand-
ard ag published must serve as & pro-
posed rule. Any notice of proposed rule-
makisg shall MQ nm of any
appropriate sul Peo; 5

(2) An emergency standard promul-
gated pursuant to section 6(c) of the
Act shall be considered issued at the
time when the standard is officially

89£S6EIT02
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filed in the Office of the Federal Reg-
{ster. The time of official filing in the
Offics of the Federal Register is estab-
lished for the purpose of determining
the prematurity, timeliness, or late-
ness of petitions for judicial review.

(b) If the Assistant Secretary wishes
to consult an sdvisory committes on
any of the proposals as permitted by
section 7(b) of the Act, he shall afford
interested persons an opportunity to
inspect and copy any recommendations

-of the advisory committee within a

reasonable time before the commence-
ment of any informal hearing which
may be held under this part, or before
the termination of the period for the
submission of written comments when-
over an informal hearing is not ini-
tially noticsd under $1910.11(bX4) of
this chapter.

(c) Section 6(c) requires that any
standard must be promulgated follow-
ing the rulemaking procseding within 6
montha after the publication of the
emergency standard. Because of the
shortness of this period, the conduct of
the proceeding shall be expedited to
the extent practicable,

{37 FR 8064, Apr. 29, 1972, as amended at 42
FR 65106, Dec. 30, 1077]

HEARINGS

§1911.16 Nature of hearing.

(aX1) The legislative history of sec-
tion 8 indicates that Congresas intended
informal rather than formal rule-
making procedures to apply. Ses the
Confersnce Report, H. Rept. No. 81-
1785, 91st Cong., second sees., 34 (1970).
The informality of the procesdings is
also suggested by the fact that section
6(b) permita the making of a decision
on the basis of written comments alone
(unless an objection to a rule is made
and a hearing is requeated), the use of
advisory committees, and the inherent
legislative nature of the tasks in-
tvolvmd. For these reasons, the proceed-
ngs pursuant to §1911.
lh(azl)lgelnfo . $1911.10 or §1911.11

ection 8(bX3) provides an oppor-
tunity for a hearing on objections to
proposed rulemaking, and section &¢f)
brovides in connsction with the judi-~
cial review of standards, that deter-
minations of the Secretary shall be
conclusive if supported by substantial

§1911.16

svidendge in the record as & whole, Al-
though these sections are not read as
requiring & rulemaking proceeding
within the meaning of the last sen-
tence of 5 U.8.C. 858(c) requiring the
application of the formal requirements
of 5 U.8.0, 6566 and 5§57, they do suggest
‘s congressional expectation that the
rulemsking would be on the basis of &
record to which & substantial evidence
test, where pertinent, may be applied
in the event an informal hearing is
held.

(8) The oral hearing shall be legisla-

tive in type. However, fairness may re-
quire sn opportunity for cross-exam-
ination on crucial issues. The presiding
officer is empowered to permit cross-
examination under such circumstances,
The emsntial intent is to provide an
opportunity for effective oral presen-
tation by interested persons which can
be carsied out with expedition and in
the abgence of rigid procedures which
might unduly impede or protract the
rulsmaking procesa.
(b) Although any hearing shall bs in-
formal and legislative in type, this part
is intended to provide more than the
bare ementials of informal rulemaking
under § U.8.C. 588. The additional re-
quirements are the following:

(1) The presiding officer shall be a
h examiner appointed under §
U.8.0. $105.

(2) THe presiding officer shall provide
an opportunity for cross-examination
on cruoial igsues.

(3) The hearing shall be reported ver-
batim, and a transoript shall be avail-
able to any interested person on such
m?l as the presiding officer may pro-

(37 PR 8084, Apc. 29, 1072, as amended at 87
FR 12281, June 21, 1972) '

$1011.1¢ Powers of presiding officer.

The officer presiding at s hearing
shall hgve all the powers neceasary or
appropriats to conduoct & fair and full
hearing, including the powers:

(a) Ta regulate the course of the pro-

ceedings;

(b) Ta dispose of prooedural requests,
objectiqns, and comparable matters;

(¢} T9 confine the pressntations to
the issues specified in the notioe of
hearing, or, where no issues are speci-



§1911.17
fied, to matters pertinent to the pro-

rule;

(d) To rocullte the conduct of those
present at the hearing by appropriate
means;

(o) In his discretion, to permit cross-
examination of any witness;

{f) To take official notice of material
facts not appearing in the evidence in
the record, so long as parties are anti-
tled, on timely request, to a.n oppor-
tunity to show the contrary; and

(® In his discretion, to keep the
record open for a reasonable, statsd
time to receive written recommends-
tions, and supporting reasons, and ad-
ditional data, views, and arguments
from any person who has participated
in the oral proceeding.

$1011.17 Certification of the record of
a hearing.

Upon completion of the oral pressn-
tations, the transcript thereof, to-
gether with written submissions on the
proposed rule, exhibits flled during the
hearing, and all posthearing comments,
recommendations, and supporting res-
sons shall be certified by the offfcer
presiding at the hearing to the Asaist-
ant Secretary.

§1911.18 Decision.

(a)X1) Within 00 days after the expira-
tion of the period provided for the sub-
mission of written data, views, and ar-
guments on a proposed rule on which
no hearing is held, or within 60 days
after the certification of the record of
& hearing, the Assistant Secretary
shall publiah in the FFEDERAL REGISTER
either an appropriate rule promulgat-
ing, modifying, or revoking a standard,
or & determination that such a rule
should not be issued. The action of the
Assistant Secretary shall be taken
after consideration of all relevant mat-
ter presented in written submissions
and in any hearings held under this

part.

(3) A determination that a rule
should not be issued on the basis of ex-
{sting relevant matter may be saccom-
panied by an invitation for the submis-
sion of additional dats, views, or argu-
ments from interested persons on the
issue or issues involved. In which
event, an appropriats rule or other de-
termination shall be made within 60

29 CFR Ch. XVII (7-1-93 Editon)

days following the end of the period al-
lowed for the submission of the addi-
tional comments,

(b) Any rule or standard adopted
under paragraph (a) of this section
shall incorporate a concise general
statement of its basis and purpose. The
statement is not required to include
specific and detailed findings and ocon-
clusiona of the kind customarily asso-
oiated with formsal proceedings. How-
ever, the statement will show the aig-
nificant issu¢s which have been faced,
and will articulate the rationale for
their solution.

(0) Where an advisory committes has
been consulted in the formulation of a
proposed rule, the Assistant Secretary
may seek the advice of the advisory
committee as to the disposition of the
proocesding. In giving advioce to the As-
sistant Secretary, an advisory commit-
tee shall consider all matter presented
to the Assistant Secrstary. The advice
of an advisory committee shall take
the form of written recommendations
to be submitted to the Assistant Sec-
retary within a period to be prescribed
by him. When the recommendations
are contained in the transcript of the
mesting of an advisory committes,
they shall be in form. See
$8§1912.33 and 1912.34 of this ohapter.

(d) A rule promulgating, modifying,
or revoking a atandard, or a determina-
tion that & rule should not be promul-
gated, shall he considered issued at the
time when the rule or determination is
officially filsd in the Office of the Fed-
eral Register. The time of official filing
in the Office of the Federal Register is
established for the purpose of deter-
mining the prematurity, timeliness, or
lateness of petitions for judicial re-
view.

[37 FR 8065,
FR 63168, Deo.

PART 1912—-ADVISORY
COMMITYEES ON STANDARDS

. 39, 1973, as amended at 42
wm

Sa0.
19121 Purpose and scope.
ORGANIZATIONAL MATTERS
19123 Types of standards advisory commit-

tees.
10128 Advisory Committes on Construction
Safoty and Health.

10
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\U.S. Department ot Labor : %ca %ft:\;r:jng{sx?twe Law Judges
Washington, D.C. 20001-8002
January 6, 1995
John F. Banzhaf III
Executive Director and Chief Counsel
Action on Smoking and Health
2013 H Street, N.W.

Washington, DC 20006

Re:  Notice of Proposed Rulemaking
Docket No. H 122

Dear Mr. Banzhaf:

This letter responds to your December 23, 1994 correspondence regarding the above
referenced rulemaking proceeding.

Your request to strike from the record of the proceeding "all records of cross examination

. conducted by Philip Morris or other tobacco industry interests” is denied. The Prehearing
Guidelines for this proceeding make it clear that the hearing is to be informal and favor the
inclusion of all relevant testimony and evidence.! I agree that it would have been preferable
for Philip Morris to provide its witnesses for cross examination. However, to grant your
requests would also fail to promote the development of a complete record. The fact finding
body will, at the appropriate time, decide how much weight to give all testimony and
evidence in light of the events that have transpired throughout the entire proceeding.

1 will place your requests in the record at the hearing.

Sincerel ' (/_0
M. Vittone,

Deputy Chief Judge

JMV/eca

cc:  Anthony Andrade, Esq.
Patrick Tyson, Esq.
The Honorable Joseph A. Dear
Susan Sherman, Esq.

1 The Prehearing Guidelines state, in relevant part:

) Since the hearing is primarily for information gathering and clarification, it is an informat
' . administrative proceeding, rather than an adjudicative one. The technical rules of evidence,
for example, do not apply. The procedural rules that govern the hearing and these guidelines
are intended to assure faimess and due process and also to facilitate the development of a
clear, accurate and complete record. These rules and guidelines will not be interpreted in 2
manner that might thwart that development. Thus, questions of relevance generally will be
decided liberally, in favor of inclusion.

2LES6E9702”
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7}
773
Virginia Group to Alleviate Smoking in Public, In. GASPr

4856 Haygood Road, Virginia Beach, Virginia 23455
804/490-2905 or 1-800-DR GASP 1 (1-800-374-2771) FAX 8(4/795-2447

"... to know that even one life has breathed easier because you have lived - this is t» have succeeded.” R. W Emerson

L N

August 31, 1995

Regarding United States Occupational Safety and Health Administration.

Indoor Air Quality Standard Proposal
MOTION ONE: A motion to disqualify the Philip Morris USA written testimon-

Copies to:

The Honorable Judge John M. Vittone, Acting Chief Administratize Lav- Judg:,
800 K St., N.W., Washington, D.C. 20001-8002

The Honorable Assistant Secretary of Labor Joseph Dear,
U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W , Washington, D.C. 20210

Susan Sherman, Solicitor's Office, OSHA, Department of Labor, Room S 4004,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W , Wasington, D.C. 20210
Deborah James, OSHA Health Standards, Department of Labor, N 3718,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, NW , Wasingto1. D.C. 20210
Docket Office, Docket No, H-122, Room N-2624, Post Hearing Corament s,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W., Wasaingtoa, D.C. 20210
Philip Morris USA, Philip Morris Co., Dr, Richard A. Carchman, Directo: of Scientific . \ffairs;

Dr. George J. Patskan, Senior Research Scientist, [4201 Coramerce: Road, Richm nd, VA

23234}); Dr. Thomas J. Borelli, Director of Science and Enwvironmental Policy, Pt ilip

Morris Management Corp., 120 Park Ave. 24th Floor, New York, NY 1(017.
Attorneys for Philip Morris USA, Tobacco Institute

John Rupp of Covington & Burling

1201 Pennsylvania Ave, N.W. Washington, D.C. 20044

Pat Tyson of Constangy, Brooks, & Smith
230 Peachtree St. N.W. Suite 2400, Atlanta, GA 30303-1557

Greetings:

This is a motion to disqualify the written Philip Morris USA testimony subniitted to
OSHA in 1994, It is my understanding that it is not necessary for an attoraey to file this motion.

Background and Reasons to disqualify and remove the written comments;
Each person/company who filed a Notice of Intention 1o Appear v/as reuired 0 (1)

submit written testimony, (2) testify in person, (3) be cross examined by anyone wishing to do sc.
{4) have the option of cross examining other witnesses, (5) have the option of przparing ost
hearing comments, and (6) have the option of responding to post hearing omma s,

On August 4, 1994, Philip Morris USA filed the Notice of intenti mn 10 A\ppear. They
filed written testimony. They did not, however, testify before the public. Certainly we cach wer:
given the rules, and asked to abide by them. Only Philip Morris refused 1) abide by tho: e rules.
They filed a Notice of Intention to Appear, were scheduled to testify publ.cly in Septem ser, and
that was rescheduled to December 1. They did not testify. This meant tht they could a :tually

have their cake and eat it too.
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Virginia Group to Alleviate Smoking in Public, Inc, Motion One o Disqualify Pag:20f3

Certainly there might be personal circumstances preventing some p-ople {rom beig able
to attend and testify, such as illness, This is clearly not the case for a compiny such as Phlip
Morris USA with thousands of employees and numerous attorneys hired oy the company.

The tobacco industry including Philip Morris had hired attorr.eys to represent then. ai the
hearings, and to cross examine the witnesses. In fact considerable fime was consumed wit1t10se
questions, delaying action by OSHA on the standard.

It became apparent to myself that it was essential to have aitcmeys epresenting tre
health advocates, although my organization had no funds, unlike the tobacc industry. La e inthe
fall attorneys were engaged by health advocates to cross examine wit:aes: es

It was after these attomeys were engaged, and the majority 0! the wiinesse's Suppo ting
the OSHA standard regarding the smoke-free workplace had testified and ben cross exarr ined by
Philip Morris and Tobacco Institute attomeys, that Philip Morris USA with-irew a1 did not
testify. It could reasonably be assumed that Philip Morris changed its mind about t2stifyir g
because it did not wish to face cross examination by these attomeys.

Nonetheless, the rest of the witnesses appeared in good faith, and w 2re cross exan ined
by tobacco industry attomeys and representatives. Some were questioned £or aim st an et tire
day. Imyself was questioned for over an hour.

A mgygh Phlhp MQms nsgd the op portun ity to guestion me, L was fenied the right 1o
ion, Philip Morris USA about (s testirony
The appearance 0 pggfgm ntial freatment is given when a massivz, veaithy, and powerful
g(gmpgny which i 15 one of th g ma n opponents of the QSHA smng, 1d i qurr litted 10 sudde iy
mind' whil to pligy )y the mles,

As noted, while many of the witnesses supporting the indoor air qu dity siandard vere
cross examined by Philip Morris and Tobacco Institute attomeys, these san e wilr esses were
denied the right to cross examine Philip Morris. In a recent advertiscment - ponscred by Fhilip
Morris in which they say that they accept the apology of ABC, they make ¢ plea;

"The tobacco industry is subject to relentless attacks. And our re.purse Lo ac . usatiors Lke
'spiking’ are often disregarded by the media and our critics. Here': aliw: ask: When carges
are leveled against us, don't take them ar face value. Instead, consiaer the informatio 1 we
provide, and then - just as importantly - subject the charges themselves to the scrutiny and
skepticism they deserve. Fairness and a sincere interest in the truh lemand no les. "

But when Virginia GASP was teady to "consider the informatioa” which Fhilip Morris
provided, or have our representatives do sc, Philip Morxis did not permit that to happen, a1d we
were denied our rights under the OSHA rules. Is it not arrogant for the najor industry which
opposes the OSHA indoor air quality standard to refuse to be questioned b; OSHA, and ty other
witnesses? Thus they were permitted to "hit and run". They could 1zvel all sorts of charges,
make insinuations, try to trash the science used by OSHA, and no one ccul {ask t12m to ¢xplzin
their reasons, their research, their background, etc.

Philip Morris had ample opportunity to testify publicly, and be cro $ examined. “ he
hearings continued from Scptember of 1994 to the spring of 1995. They w :re e ayed in ya:t
because of much cross examination from the tobacco industry.
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Virginia Gr Allevi king in Public, Inc, Motion One (g D:squalify Pag: 3 of3

If their written testimony is permitted to remain in the record and is given any wei shi.
whatsoever by OSHA, then it will be obvious that there is a double standard atthe
Administrative Law Judge and the OSHA levels. There would be on: stancard fo- Philip vlcrris,
and there would be another standard for everyone else. This would sct a precedent for ind 1stries
in future regulatory processes.

The media and others are predicting that Philip Morris probably wil sue OSHA. But the
decision on disqualifying the Philip Morris written testimony would of course be based on its
own merits, and not on threat of a suit which may well come no matter wha .

Consider also that Geoffrey Bible, the chief exccutive officer of Ph.lip Morris, anc a
smoker (unlike the previous CEQ), told the sharcholders in April of 1995 that OSHA wou d not
be issuing the prohibition on smoking in the workplace. Instead, he said, th: regu ation would be
significantly reduced. Ihold one share of stock in Philip Morris, which gives me a vote at the
meetings, and I was present and heard Mr. Bible's remarks to the sharehold: rs. This stater ient
was being made while the regulatory process was and is still in progr2ss. H: did 1.ct state his as
a prediction, but as a flat assurance.

Please remove the Philip Morris written testimony from the r2co-d, disqu: Lify it, a1d
place no value whatsoever on their written testimony.

In their own words, "Faimess and a sincere interest in the tru h d2m and no less.”
I am filing a second motion to disqualify all cross examinaticn que: Lions by any a tomey
hired by Philip Morris or the Tobacco Institute [which counts Philip Morris as a n cmber], and

their subsequent answers, and to disqualify any post comment hearin f text or responses threte
from Philip Morris and their attomeys.

- END -
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Virginia Group to Alleviate Smoking in Public, Inc,  GASPx

4856 Haygood Road, Virginia Beach, Virginia ;13455
804/490-2905 or 1-800-DR GASP 1 (1-§00-374-2771)  FAX:04/795.2447
Hilton Oliver, Executive Director
Anne Morrow Donley, National Issues Liaison

"_. to know that even one life has breathed easier because you have lived < this is 1) ha ¢ succeedvd.” R.-W Emerson

August 31, 1995
Post Hearing Comments submitted by Annc Morrow Donley, on hehulf of Virginia G ASP
United States Occupational Safety and Health Administration
Proposed Regulations on indoor air quality st: ndard

Docket Office
Docket No. H-122, Room N-2624, Post Hearing Comments

U.S. Dept. of Labor

OSHA
200 Constitution Avenue, N.W,

Washington, D.C. 20210

Thank you for the opportunity to have post hearing commerts.

Please note the change of address: 4856 Haygood Drive, Vi ginia 3cach Virgini1 23455

Included as additional materials are the following:

General Statement

Letter from Steve Amos
Information regarding the Diamond Stadium in Richmond, Virzir i

Synopsis of papers by Joscph R. DiFranza, M.D. and Robert A L:w, PL.D.

Copy of Affidavit of Jeffrey Wigand, Ph.D.
Motion One and Motion Two regarding the written testimo ty of Philip Viorris

Advertisement sponsored by Philip Morris
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Virginia Group to Alleviate Smoking in 'ublic, Inc. _General Stutement 8 95 ape 2
General Statement (pages 2-4):

Virginia Group to Alleviate Smoking in Public, Inc. continucs (o su yport « nation: |
rezulation by OSHA to prohibit smoking in the workplace, unless a s :parat ly ver tlated s noking
lounge is provided, as noted in the regulation information.

Steve Amos

In the testimony already presented, and in the video which w s part of that westima ny,
Suzanne Bennett was mentioned. She is an employce of the Virginia Denartment of Taxa ion,
Her employer gave her a respirator 10 wear rather than ask the smokers 1o siop smoaking in the
workplace. Later, following much publicity and a workers compensition ¢.ise, snoking was
prohibited in the immediate room where Ms. Bennett works. It is still pernitted in other arts of
the building.

We want to add to the record the letter and information sent in bv Steve Amos fron
Danville, Virginia. Mr. Amos notes that a no-smoking break arca wiss established near hi- work
space. It was later changed to a smoking break arca. Then the majority of he workers on all
three shifts asked that it be a no-smoking area. But two smokers filed a grirvance to have it x- a
smoking arca, and the union supported thern. Mr. Amos details and provid s information about
his cffort to have it be a no-smoking break arca. Mr. Amos works in a part of Virginia wt iclis
considered to be a tobacco city. Mr. Amos sought help from his unicn, but he notes that tiey are
smokers and supported the smoking in the break arca. Mr. Amos rep-orts th athis health w s made
worse by the environmental tobacco smoke, and he was [itted with a respir. tor

It is also important to note that not only did his cmployer, Guodyeir Tire Co., get him the
respirator to wear, instead of declaring the arca no-smoking, but when Mr. Amos went o he
arbitration, the company had R.J. Reynolds as a witness. Mr. Amos weat hroug all the normal
procedures of his company, receiving no help from the company or tie union which is suj pesed
to represent the workers.

Although Virginia state law in section 40.1-51.1 states that every ¢ nploy :e has tt e right
to a workplace safe from recognized hazards, Mr. Amos was not pro ccted Hy the stale eiter.

The Diamond, a stadium in Richmond, Virginia

Here is an cxample of a tobacco industry helping to make a health solicy lorana ca
which is a workplace for many, a place of recreation for others, and vhere ittle ¢ildren s well
as adults attend.

Attached is correspondence which states that out of 10 Intemation: | League Club
Stadiums, only two have no policy on no-smoking at all. One of these is a targe sports st dmm ir
Richmond, Virginia. The public relations manager of The Richmend Brav s Bashall Club noles
that, "The club is corresponding with Philip Morris, a Virginia-based cigarette nanufa turer,
in order to enact smoking policies within the stadium for the 1996 dascbe Il sea:vn.”

This is reminiscent of the Virginia Employment Commission whic vin th: J980's s its
policy to Philip Morris for their comments. Philip Morris approved G the solivy prohibif x!
smoking only around volatile chemicals.
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Virginia Group to Alleviate Smoking in Public, Inc. General Statement 8/93 Page 3

The writer obviously is unaware ol a 1994 amendment to the Vieg aia Indoor Cle an Air
Act which requires him (as a large recreational facility) to provide ar least .ome 1 o-smok ng
areas.

Joseph R. DiFranza, M.D. and Robert A. Lew, Ph.D.

A synopsis of two papers, one published in 1995 and the otl eriag res, ivincluded. One
deals with smoking and pregnancy. This is attached because if smoking is prohibited int 1
workplace, pregnant women and the unbom would be protected [ror1 envi-onmental toba sco
smoke, The other paper deals with children and environmental tobacco sn oke. Althouglh it is
looking at houschold smoking, it is understandable that workplace smokin : would preser t similar
problems for children and adults. Also, children are present in many work dlaces such as
restaurants, family events at hotels and casinos, retail stores, recreational ficilities, cte. #
regulation making the workplace smoke-{ree would protect the pregnani wamen. the unborr, and
the children, as well as everyone clse. '

Firesafe Cigarette

Attached also is a copy of the affidavit, signed July 21, 199, of JulTrey Wigand, Ph.DD., a
biochemist/cndocrinologist who was Vice President of Rescarch, Do velopinent axd
Environmental for Brown and Williamson Tobacco Company. He states that "The technology 1o
develop a cigarctte with a significantly reduced ignition propensity by redt cing tobacco | acking
density and/or paper porosity and/or circumference has been availatle for f Least 30 years.” He
notes that a firesafe cigarctic "need not change the tobacco blend in ny re .pect.” He alse states
that it would be "a simple matter" to produce such a cigarette.

While health is the primary concern regarding environmental toba co siroke, saf sty is
also a concem. Keeping the fires outdoors would reduce the safely 1azard indoo-s from : moking
That the tobacco industry has known for 30 years how to produce a ‘iresal * cigarelte, anc
apparently not yet done so is important to note when considering their con ments on scict ce.

Disqualify the Philip Morris written testimony

Two motions arc included which ask that the written testimony of Philip Mornis e
disqualified. One motion asks further that any cross examination o witne .scs ard the answers to
that cross examination be disqualificd when the cross examination v-as <or.ducte | by att¢ mess
hired by Philip Morris or The Tobacco Institute, which has Philip Morris ¢ s & member.

Certainly we cach were given the rules, and asked to abide by therr. On y Philip Morris
refused 1o abide by those rules. They filed 4 Notice of Intention to App:ai. were schedul 2d o
tastify publicly in September, and that was rescheduled o Decembe~ 1. T ey did not tes ify.
This mcant that they could actually have their cake and cat it (oo,
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Virginia Group to Alleviate Smoking in Public, Ine.  General Statem:nt 8/93 Page 4

While many of the witnesses supporting the indoor air quality s:an dard v ere cross
examincd by Philip Morris and Tobacco Institute attorneys, thosc same wi nesses were d nicd the
right to cross examine Philip Morris. In a recent advertisement spor-sorad by Philip Mor is in
which they say that they accept the apology of ABC. they make a pla;

"The tobacco industry is subject to relentless attacks. And our respons: s to aectisatio.ns live
'spiking’ are often disregarded by the media and our critics. Here s allwe ask. Wher charves
are leveled against us, don't take them at face value. Instead, consider the informatic nwe
provide, and then - just as importantly - subject the charges theriselve. to the scrutin» and
skepticism they deserve. Fairness and a sincere interest in the trith demar d no lesy.

But when Virginia GASP was ready to "consider the information” which Philip Moris
provided, or have our representatives do so, Philip Morris did not permis t at o Fappen. : nd we
were denied our rights under the OSHA rules. Is it not arrogant -or the major industry which
opposcs the OSHA indoor air quality standard to refuse to be questioned b OSHA, and ty other
witnesses? Thus they were permitted to "hit and run". They could lev 21 all sorts ol ¢ wrges,
. make insinuations, try (o trash the science used by OSHA, and 1o o1 ¢ coul  ask them to « xplain
their reasons, their research, their background, clc.

Philip Morris had ample opportunity to testify publicly, and be cress examined. " "he
hcarings continucd from September of 1994 (o the spring of 1995. They were de.ayed in part
because of much cross examination {rom the tobacco industry.

If their wrilten testimony is permitted to remain in the record and 15 given any weight
whatsoever by OSHA, then it will be obvious that there is a double standerd at the
Administrative Law Judge and the OSHA levels. There would be or.e sian fard for Phil.p Morris,
and there would be another standard for everyone else. This would et o precedent for in ustrics
in future regulatory processes.

The media and others are predicting that Philip Morris probibly w U su¢c 2SHA. But the
decision on disqualifying the Philip Morris written testimony would of course be based on its
own merits, and not on threat of a suit which may weli come no mat er wh 1,

Consider also that Geoffrey Bible, the chief executive officer of P ilip Morris, an ]
smoker (unlike the previous CEQ), told the sharcholders in April of 1993 tat OSHA wot Id not
be issuing the prohibition on smoking in the workplace. Instead, he said, the regulation would be
significantly reduccd. Arrogance from the seat of power, proclaimirg wha OSHA will d even
before the process is completed. 1hold one share of stock in Philip Mor-is whicl givesn.c 2
vote at the meetings, and I was present and heard Mr. Bible's remark s to th - sharcholders.

Please remove the Philip Morris written testimony from the ecerd disquality it, .ne
place no value whatsoever on their writlen testimony.  We further as< that sny cross exam inauon
and the answers thereto be disqualificd when the cross examination svas co wducied by aue mays
hired by Philip Morris or by The Tobacco Institute of which Philip Nlorns s a member.

In their own words, "Faimess and a sincere interest inthe tre th ¢er and no less”

Thank you for your consideration.
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Virginia Group to Alleviate Smoking in Public, Inc. GASPr

4856 Haygood Road, Virginia Beach, Virginia 23455
804/490-2905 or 1-800-DR GASP 1 (1-800-374-2771) FAX 804/795-2447

"... to know that even one life has breathed easier because you have lived - this is to have succeeded.” R.W.Emerson

August 31, 1995

Regarding United States Occupational Safety and Health Administration,

Indoor Air Quality Standard Proposal

MOTION TWO: A motion to disqualify all cross examination questions by any attorney hired
by Philip Morris or the Tobacco Institute [which counts Philip Morris as a member], and the
subsequent answers to those questions, and to disqualify any post comment hearing text or
responses thereto from Philip Morris and their attoneys.

Copies to:

The Honorable Judge John M. Vittone, Acting Chief Administrative Law Judge,

800 K St., N.W., Washington, D.C. 20001-8002
The Honorable Assistant Secretary of Labor Joseph Dear,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W., Washington, D.C. 20210
Susan Sherman, Solicitor's Office, OSHA, Department of Labor, Room S 4004,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W., Washington, D.C, 20210
Deborah James, OSHA Health Standards, Department of Labor, N 3718,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W., Washington, D.C. 20210
Docket Office, Docket No. H-122, Room N-2624, Post Hearing Comments,

U.S. Dept. of Labor, OSHA, 200 Constitution Avenue, N.W., Washington, D.C. 20210
Philip Morris USA, Philip Morris Co., Dr. Richard A, Carchman, Director of Scientific Affairs;

Dr. George J. Patskan, Senior Research Scientist, [4201 Commerce Road, Richmond, VA

23234]; Dr. Thomas J. Borelli, Director of Science and Environmental Policy, Philip

Morris Management Corp., 120 Park Ave. 24th Floor, New York, NY 10017.
Attorneys for Philip Morris USA, Tobacco Institute

John Rupp of Covington & Burling

1201 Pennsylvania Ave. N.W. Washington, D.C. 20044

Pat Tyson of Constangy, Brooks, & Smith

230 Peachtree St. N.W. Suite 2400, Atlanta, GA 30303-1557

Greetings:

This is a motion in regard to the OSHA Indoor Air Quality Standard hearings to
disqualify all cross examination questions by any attorney hired by Philip Morris or the Tobacco
Institute [which counts Philip Morris as a member], and the subsequent answers to those
questions, and to disqualify any post comment hearing text or responses thereto from Philip
Morris and their attomneys.

It is my understanding that it is not necessary for an attorney to file this motion.

The text of this motion is similar to that of Metion One, differing primarily in the last few
paragtaphs,
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Each person/company who filed a Notice of Intention to Appeat was required to: (1)
submit written testimony, (2) testify in person, (3) be cross examined by anyone wishing to do so,
(4) have the option of cross examining other witmesses, (5) have the option of preparing post
hearing comments, and (6) have the option of responding to post hearing comments.

On August 4, 1994, Philip Morris USA filed the Notice of Intention to Appear. They
filed written testimony. They did not, however, testify before the public. Certainly we each were
given the rules, and asked to abide by them. Only Philip Morris refused to abide by those rules.
They filed a Notice of Intention to Appear, were scheduled to testify publicly in September, and
that was rescheduled to December 1. They did not testify. This meant that they could actually

have their cake and eat it too,

Certainly there might be personal circumstances preventing some people from being able
to attend and testify, such as illness. This is clearly not the case for a company such as Philip
Morris USA with thousands of employees and numerous attomeys hired by the company.

The tobacco industry including Philip Morris had hired attomeys to represent them at the
hearings, and to cross examine the witnesses. In fact considerable time was consumed with those
questions, delaying action by OSHA on the standard.

It became apparent to myself that it was essential to have attomeys representing the
health advocates, although my organization had no funds, unlike the tobacco industry. Late in the
fall attomeys were engaged by health advocates to cross examine witnesses.

It was after these attorneys were engaged, and the majority of the witnesses supporting
the OSHA standard regarding the smoke-free workplace had testified and been cross examined by
Philip Morris and Tobacco Institute attorneys, that Philip Morris USA withdrew and did not
testify. It could reasonably be assumed that Philip Morris changed its mind about testifying
because it did not wish to face cross examination by these attomeys.

Nonetheless, the rest of the witnesses appeared in good faith, and were cross examined
by tobacco industry attorneys and representatives. Some were questioned for almost an entire

day. I'myself was questioned for over an hour.

As noted, while many of the witnesses supporting the indoor air quality standard were
cross examined by Philip Morris and Tobacco Institute attorneys, those same witnesses were
denied the right to cross examine Philip Morris. In a recent advertisement sponsored by Philip
Monris in which they say that they accept the apology of ABC, they make a plea:

"“The tobacco industry is subject to relentless attacks. And our responses to accusations like
‘spiking' are often disregarded by the media and our critics, Here's all we ask: When charges
are leveled against us, don't take them ot face value. Instead, consider the information we
provide, and then - just as importantly - subject the charges themselves o the scrutiny and
skepticism they deserve. Fairness and a sincere interest in the truth demand no less.”
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But when Virginia GASP was ready to "consider the information" which Philip Morris
provided, or have our representatives do so, Philip Morris did not pemmit that to happen, and we
were denied our rights under the OSHA rules. Is it not arrogant for the major industry which
opposes the OSHA indoor air quality standard to refuse to be questioned by OSHA, and by other
witnesses? Thus they were permitted to "hit and run". They could level all sorts of charges,
make insinuations, try to trash the science used by OSHA, and no ong could ask them to explain
their reasons, their research, their background, etc.

Philip Morris had ample opportunity to testify publicly, and be cross examined. The
hearings continued from September of 1994 to the spring of 1995. They were delayed in part
because of much cross examination from the tobacco industry.

If their written testimony is permitted to remain in the record and is given any weight
whatsoever by OSHA, then it will be obvious that there is a double standard at the
Administrative Law Judge and the OSHA levels. There would be one standard for Philip Morris,
and there would be another standard for everyone else. This would set a precedent for industries
in future regulatory processes.

The media and others are predicting that Philip Morris probably will sue OSHA. But the
decision on disqualifying the Philip Morris written testimony would of course be based on its
own merits, and not on threat of a suit which may well come no matter what.

Consider also that Geoffrey Bible, the chief executive officer of Philip Morris, and a
smoker (unlike the previous CEQ), told the shareholders in April of 1995 that OSHA would not
be issuing the prohibition on smoking in the workplace, Instead, he said, the regulation would be
significantly reduced. Ihold one share of stock in Philip Morris, which gives me a vote at the
meetings, and I was present and heard Mr. Bible's remarks to the shareholders. This statement -
was being made while the regulatory process was and is still in progress. He did not state this as
a prediction, but as a flat assurance.

Please disqualify all cross examination questions by any attorney hired by Philip Morris
or the Tobacco Institute [which counts Philip Morris as a member], and the subsequent answers
to those questions from the record and from any consideration by OSHA, and disqualify any post
comment hearing text or responses thereto from Philip Morris and their scientists or attomeys.

In their own words, "Faimess and a sincere interest in the truth demand no less.”

--END --
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| CONSTANGY, BROOKS & SMITH
i ATTORNEYS AT LAW

|

SUITE 2400
230 PEACHTREE STREET, N.W.

ATLANTA, GEORGIA 30303-1557
TELEPHONE (404) S25-8622 yf?
FACSIMILE (404) 525-6958

|
!
|
!
; September 20, 1995 OSHA
|
!
i

DOGKET OFFICER
FACSTMILE DATE Il 198%

TiMe__SEP 2| 1% plr
/

Honorable John Vittone

Acting Chief Administrative Law Judge
U.S. Department of Labor

Office of Administrative Law Judges
800 K Street, N. W

Washington, D.C. 20001-8002

Re: Of HA Docket No. H-122

Dear Judge Vittoﬁe:

I am enclosing Philip Morris’ and Constangy, Brooks &
Smith’s Opposition to Virginia GASP’s Motions to Disqualify Certain
Evidence from the above-referenced record. Also, I am sending hard

copies to you, Sue Sherman, Virginia GASP and the OSHA Docket
Office via ove::n:.ght service.

Thank you for your consideration of this Opposition.
Please call me if you have any questions.

" | ~

-~ < Respectfully,

| Qe £ P

; Patrick R. Tyson
Attorney for Philip Morris
Companies, Inc.

cc: Susan Sherm§n, Esq.
Virginia Group to Alleviate
Smoking 1n Public, Inc. (GASP)
vGSHA Docket' Offlce

i
'

i
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. UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAI SAFETY AND HEALTH ADMINISTRATION

IN RE: ) DOCKET No. H-122

)
OSHA HEARINGS ON ' ) PHILIP MORRIS' AND CONSTANGY,
NOTICE OF PROPOSED RUULEMAKING ) BROOKS & SMITH'S OPPOSTTION
ON INDOOR AIR QUALITY ) TO GASP'S MOTIONS TO DISQUALIFY
59 FR. 15968 (APRIL 5, 1994) ) CERTAIN EVIDENCE

Philip Moxin‘s Companies, Inc, (Philip Morris) (Hearing Participant No. 51) and Constangy,
Brooks & Smith (Hearing ?Pa.rticipant No. 74), attomeys for Philip Morris, submit this Opposition to the
August 31, 1995 motions {)f the Virginia Group to Alleviate Smoking in Public, Inc. (GASP) to disqualify:
(1) Philip Morris' written| testimony submitted to OSHA in 1994; (2) all cross-examination questions
conducted by any attomey; hired by Philip Morris or the Tobacco Institute, and the subsequent answers to
those questions; and (3) anjy post-hearing comment text or responses from Philip Morris and their attorneys,
on the ground that Philip l\zlion'is chose not to present oral testimony during the bublic hearings on osm’s
proposed Indoor Air Quality (IAQ) Standard. For the reasons discussed more fully below, Philip Morris and
Constangy, Brooks & S:mﬂ'). respectfully assert that GASP’s motions should be denied.

ORALLY TESTIFYING IS NOT A LEGAL PREREQUISITE
TO PARTICTIPATING IN THE PROCEEDING -

Chief Administrative Law Judge Nahum Litt's September 2, 1994 Prehearing Guidelines for
H ~ -4
the hearing on OSHA’s proposed IAQ Standard make clear thar the proceeding is informal and that all
relevant tesimony and evidence is to be included. Specifically, the Prehearing Guidelines state:

Since the hearing is primarily for information gathering and clarification,
it is an informal administrative proceeding, rather than an adjudicative

_one. The rechnical rules of evidence, for example, do not apply. The
procedural rules that govern the hearing and these guidelines are intended
to assure fairness and due process and also to facilitate the development
of a clear, accurate and complete record. These rules and guidelines will
not be interpreted in a manner to thwart that development. Thus,
questions of relevance generally will be decided liberally, in favor of
inclusion. !

; 1.
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Prehearing Guidelines at 1-2. Although permitting cross-examination of those participants who elect to
orally testify, the Prehearing Guidelines contain o mandate that those participants who choose to submit
written evidence or cross-éxamine witnesses also choose to orally testify.

OSHA's régulations on the rulemaking proceedings (29 CF.R. § 1911) do not support a

requirement that hearing participants orally testify, Both OSHA and the courts have effecrively interpreted

those regulations to mean that oply if a participant in the hearing elects to give oral testimony must thar

person face cross-examination. United Steelworkers of America, Ete. v. Marshall, 647 F.2d 1189, 1227-1228

|
(D.C. Cir, 1980), cert. den'ied 453 U.S, 913 (1981). This interpretation is consistent with the explanation

in the regulation that "[tJhe essential intent is to provide an oppormunity for effective oral presentation by

interested persons which ¢an be carried out with expedition and in the absence of rigid procedures which

might unduly jmpede or pirotract the rulemaking process. 29 CF.R. § 1911.15()(3)." 1d.
THE ISSUE HAS ALREADY BEEN DECIDED IN THIS CASE

At the January 5, 1995 public hearing on the proposed IAQ Standard, an attorney
representing certain ant-smoking groups orally objected to Philip Morzis’ continued participation in the
hearing after having declir,md to testify orally at the proceeding. Tr. at 10046, In response, Administrative
Law Judge John M. Vitto;:xe overruled the objection, stating that "Philip Morris will have the right to
participate as any other party to this proceeding has participated up to this time." Tr, at 10055,

In respbnding to the attorney’s objection, Judge Vittone referred to and ruled upon a
December 23, 1994 Notice of. Ok;jection filed with OSHA by the lobbying group Action ont Smoking and
Health (ASH) raising the ;ame c;bjectinn.q"l'r. at 10045-10050, 10052-10055. Tﬁe Judge denied the ASH
request to strike from the record the Philip Morris cross-examination, stating, I think under the guidelines
of the proceeding, I cannot do that.” Tr. at 10055. The next day, January 6, 1995, Judge Vittone denied
the ASH Notice of Objection in writing, on the ground that "the Prehearing Guidelines for this proceeding
make it clear that the hearing is to be informal and favor the inclusion of all relevant testimony and

evidence," Letter from Judge Vittone to ASH (attached as Exhibit A).

2.
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GASP HAS A PAIR OPPORTUNITY TO RESPOND TO PHILIP MORRIS

AND THEIR ATTORNEYS' WRITTEN EVIDENCE AND CROSS-EXAMINATION

Public notice requirements and an opportunity for all interested parties to participate in
submitting information abput the proposed subject of regulation assure due process guarantees of fairness
in rulemaking proceedingJ. GASP has had a full opportunity to submit whatever information they believe
is pertinent and useful to F1e consideration of a new standard on indoor air quality. They have had, and
will continue to have duri:ng the post-hearing comment and briefing period a full opportunity to respond
to Philip Morris' and thei"r attorneys’ written evidence and cross-examination questions and responses.
Providing GASP, as well as all other participants in the rulemaking, this opportunity to respond is all that
the law and general fairneﬁss require,

For the re:asons stated above, Philip Morris and Constangy, Brooksv& Smith respectfully

submit that GASP's Moﬁoﬁs to Disqualify are without merit and should be denied.

!
{

Respectfully Submitted,

Patrick R. Tyson

for Philip Morris Companies, Inc.
and Constangy, Brooks & Smith

Constangy, Brooks & Smith

230 Peachtree Street, N.W.

Suire 2400 . -

Atlanta, Georgia 30303

(404) 525-8622

'\_
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Office of Adminigurziive Law Judgas

" “ s‘ W of uboq" . 800 K Strewt, N.W.
l Washington, D.C. 20001+8002
. l January 6, 1995
John F, Banzhaf IIT -
Executive Director and Chisf Counsel
Action on Smoking and Health
2013 H Street, N.W

Washingron, DC 20006 .

Re:  Noticeiof Proposed Rulereking
Docket No. H 122

Dear Mr. Banzhaf:

: .
This letter responds to your Deccmber 23, 1994 correspondence regarding the sbove
referenced rulcmakmg proceeding.

Your request to mkx; from the record of the proceeding "all records of cross examingtion
conducted by Philip Morris or other tobacco industry interests” is denied. The Prehearing
Guﬂdmformupzmudmgmbndmmmemumgutobcmfomﬂmdfxvorth:
inclusion of ail relcvant testimony and evidence.! I agree thmt it would have been prefetable
for Philip Morris toprovide its witnesses for cross examination, Howeves, 10 grant your
requests would also fail to promote the development of a complete record. The fact finding
body will, at the appropriate time, decids how much weight to give all testimony and
evidence in light of the events that have transpired throughout the entire procesding.

Iwmplaceyou:zeqtgminthcmordntlzhndng.

Sincerely, ([_s
M. Vitone, '

Deputy Chief Judge .
TMV/ec ' :
ce: AmhonyAndudc B =

Patrick Tyson, Esq,

Theﬁomnble Joseph A, Dear

SmmShctman. Esq.

1 The Prebesting Guidelines msta, in reievant pert:

. Smmfhmmhprim!iyforzdwmﬂngumcnddxﬁﬁuﬁm.ixummmm

' .admmmﬂvepmuﬂn; raber than xn adjudicative one, The teckaical sules of evidence,
formmple.donenpply The procedural rules that govern the hearing and these guidelines
mwaddmmﬁuwndduemmddntoﬁdhmem&velupmoh
clear, mnm:ndmmplezmxd. These rules and guidelines will ot be interpreted in a
mnncr't!m might thwart that development, Thus, qucsum of relevance geoenlly will be
decided: libenally, in favor of laclusion.

1
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COVINGTON & BURLING
1201 PENNSYLVANIA AVENUE, N. W,
P.0. BOX 7566
WASHINGTON, D.C. 20044-7566

{202} 662-8000 LECONFIELD HOUSE
e— CURZON STAEET
TELEFAX 1202) 662-629] LONDON WIY 8AS

ENGLAND .
TELEPHONE 444171.40%-5895
TELEFAX 44.171-498:2!01

TELEX 89-%593 (COVLING WSH!
CABLE. COVLING

MICHAEL D, GRANSTON
OIRECT DIAL NUMBER
{202} 6828553
OIRECT YELEFAX NUNBER
12021 778-58%583

BRUSSELS CORAESPONGENT OFFICE
44 AVENUE OCS ARTS

1 BRUSSELS 1040 BLLGIUM

| September 2 0 . l 9 9 5 . TELEPHONE, 32.2.512.9890

N TELEFAX 32-2.502.1598

VIA MESSENGER é/?@

Judge John M. Vittone
Acting Chief; Administrative Law Judge

Office of Adpministrative Law Judges OSHA

U.S. Department of Labor DOCKET OFFICER
800 X Street, N.W. S
Washington, D.C. 20001 DATE - EP 20 1995

e

Dear Judge Vittone:

Englosed please find The Tobacco Institute’s
Opposition to GASP's Motion to Disqualify Cross-Examination
Questions and Post-Hearing Comments.

; Sincerely,

? am&/s-ALMZ%

; Michael D. Granston

{
1
Enclosure !
!
I

cc: GASP
OSHA Dogket Office (Docket No. H-122)
Ms. Sherman

16£5689703



In the Matter of:

THE OSHA HEARINGS ON ; Docket No. H-122
THE PROPOSED STANDARD : '
ON INDOCR AIR QUALITY

THE TOBACCO INSTITUTE’S OPPOSITION TO
GASP’S!| MOTION TO DISQUALIFY CROSS-EXAMINATION

QUESTIONS AND POST-HEARING COMMENTS

The Tobacco Institute submits this Opposition to the
Motion of the V%rginia Group to Alleviate Smoking in Public
("GASP") to disdualify all cross-examination questions, and
answers theretoA by any attorney hired by Philip Morris or the
Tobacco Institute, and any post hearing comments or responses
filed by Philip Morris, on the ground that Philip Morris failed
to present oral{testimony during the public hearings on OSHA's
proposed Standard on Indoor Air Quality. Because Judge Vittone
has previously ruled on two occasions that Philip Morris was
under no obligation to present oral testimony at the public
hearings, and cannot be disqualified from participating in the
hearings for declining to do so, GASP’'s motion should be denied.

on Janﬁary 5, 1995, Mr. McNeely made an oral motion to

disqualify Philip Morris from questioning witnesses at the public

hearings on the ground that they declined to present oral
testimony. Judge Vittone denied the motion, ruling that the
presentation of oral testimony was not a prerequisite to Philip

Morris’ participation in the hearings:

The fact that they [Philip Morris] have withdrawn their

testimony does not prevent them from participating in
the proceeding and I do not believe prevents them from
engaging in examination of witnesses.

i

i ~
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-2 .
Justftg be clear, my ruling is that they can
participate. If they have examination, I am going to
allow them as long as it’s relevant and material to
this iproceeding.

Tr. at 10049, 10052 (Jan. 5, 1995) [attached as Exhibit A].

The next day, Judge Vittone sent a letter to Mr.
Banzhaf denying the written request of Action on Smoking and
Health to stri%e from the record all cross-examination conducted
by Philip Morris or other tobacco industry interests. Judge
Vittone reasonéd that the request for disqualification was '
inconsistent wfth the "Prehearing Guidelines for this proceeding
[which] make it clear that £he hearing is to be informal and
favor the inclusion of all relevant testimony and evidence."
Letter from Judge Vittone to John Banzhaf, dated January 6, 1995
[attached as Eghibit B].

Thesé rulings make clear that the absence of oral
testimony by Pﬁilip Morris does not permit the disqualification
of its cross-examination questions and post-hearing comments or,
by extension, those of The Tobacco Institute. In light of these
rulings, we sugmit that GASP’s motion to disqualify is without
merit and shouid be denied.

Respectfully submitted,

| :;.délx//Ci /Zﬁquvzﬁ;z
; " Clausen Ely, Jr.
Michael D. Granston

COVINGTON & BURLING

1201 Pennsylvania Ave., N.W.
; P.0. Box 7566
! Washington D.C. 20044

September 20, 1595
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meriterious argument o be made. Sc I respond bus !

CUDGE VITTONZ: VYes.
3
MR. McNZELY: I'm aware of your preliminary
statement on how these hearings were supposed to be

cnducted and I believe in order to engage in questioning cf

witnesses they had to participate in the proceedings and
7
answer questions £rom the panel. -

And i #.ere hasn‘t been a motion been made as far
as Philip Morris, I certainly do not disagree -- as long as
they‘re in a representative capacity for somebedy else
besides Philip Morris, I don’'t ses that there's a prcblem,
But with regard :? Philip Morris, I would cerzainly make the
motion that they not participate on behalf of Philip Morris
after having wichérawn their witnesses.

JUDGE VITTONZ: Well, Mr. McNeely, my
undarstanding and the way these proceedings have been
conductad and Ms.fSherman can comment if she likes, even if
Fhilip Morsis had!never submizted cne witness statement or -
cifered cne witness, if they had identiZied themselves as a
sarticipant and somebody who was ¢ecing to parzicipate in the
proceeding, they still would have besn able =o azzend these
hear;n;s and to eggage in examinatien.

The facé that you represent somebody who has

t
i

EPORTING, INC.
7 (800) 366-8983

3AYLZY
234-77

YLIY R
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‘,:ues:ion a witness or to parzicipate in the

submizced testimony is not dependent upsn your abilis

1

o
(4]
o

s
u}
'

s
ToCceeqin

y

mean, John Q. Public, fobget Philip Morris, i you as a

private citizen had submit a notice of intention back in
! ¢ . : . s
July that you wanted to participate in this proceeding and
i
ever. i& you hadn’'t submﬂ::ed,any:hing but you came to the

groceeding, you would have just representing yourself at

least ten minutes to quéstion any witness who got up.on thi
. ...’
A

podium and cestified. |

So the fact that they have withdrawn their
rascimony does not prevent’ them Irom participating in the

proceeding and I do not pelieve prevents them from engaging

in examination of wicnésses.
Now, I shoulé add to this that the other day I

recsived a motion from an organization called Action on

Smoking and Health sigﬁed by Mr. John Banzaf objecting to

reicipation and questioning thelir right toO

'
1)
-
¢
| o
‘g
=
o
3!
H
l»J
w
s
1]

cross-examine., Well, let me see. I'm trying to remember.

sasically, they were requesting that in the interests of

airness that Philip Merris put their people back in the

h

proceeding to be examined and that all records of
cross-examination conéuc:ed by Philip Morris or other
t¢chacco industry intarests should be struck from the record
unless such parties are themselves willing to submic %0

cross-axamination.

BAYLEY RZDORTING, INC.
(202) z34-7787  (800) 368-88¢3
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this proceeding. They have nct cfficially filed the way

—semm
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everybody else has a nctice of inter

13
s that true, Ms. Sherman?

MS. SHIRMAN: That is true.
vUOGE VITTONE: Under the rules, as I understand

the rules, there is a question abour whether they have
scanding to file the motion. 5

MS. SHERMAN: I have that very questi®n myself.
It would seem to me that at most, ASH'S metion.could be
construed to be a late comment. But as far as I understand
iv, ASH is no::a participant at this hearing.

JUDG% VITTONE: I haven’t taken it up because, @ e
one, I just gce it the other day and I wanted to give
everybody an opportunity.

But with respect to your motien, I'm not going

]
1ing right now, but with respec: to your
if you're asking me to strike them from questioning;

T think the way -- not I think, I know the way these

preceedings have always been conducted and the interest of
the agency is to have maximum public §ar:icipa:ion and it's
not dependent upon submitting testimony and then
wishdrawing.

My undarstanding is the fact that they withdrew

heir testimony, I do not believe, stops them Izom

"
“se

‘ BAYLEY REPORTING, INC.
(202) 234-7787 (800) 368-8953

L6£S6E9F 0z 7



I 108y
1 centinuing tO be an aciive participant in the procsed:in
2 I've been talking a long time. D0 you underscand
3 what I'm saying? f

i
4 MK. MCNE?LY: I understand what you're saying. I

5 wanzed o have that on the record so that the record wouid

6 know. And I agreeias a matter of fundamental fairness --

7 I do net underscané that ruling kut if that’s the way it’'s

8 going to go =-- é '

9 JUDGE VITTONE: Well, it's simply the fitz that in
10 these kinds of prcéeedings, the agency wishes to have as
11  many people par:icépate as possible at whatever -- almost at
12 whatever level thef want to. And we have pecple who have
13 come here, submittéd testimony, been on the stand for five
34 minutes and then leit. We have had people who have been
15 here every day.
. -6 The participation is varied and it's not reguired
=7 that you actually have to submit testimony in crder to be an
18 active participant in this proceeding.
by} As I said, I think any individual, any citizen,
20 could file a statement and come to these proceedings and
2. just as a private citizen participate in cress-examining
22 witnesses as they cSme to the po&ium.
z3 MR. McNEE;Y~ All right. But, like I said, I

24 wanted o put our objection on the record and we have your

25 nelding. Thank you.

SAVYLEY REPORTING., INC.
(202) 234-7787 {800) 368-83¢3
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. TudGE lITTC'E: Okay. Just to be clear, my
. 2 hoiding is that they can participate. If they have
3 examination, I am going to allow them as long as it's
4 relevant and matérial to this proceeding.
5 MR. MCNEZLY: That's very clear. And I will not
§ withdraw from :hé proceedings. |
7 MR. ANDRADZ: Your Honor, so we are clear, Philip

8 Morris will fully participate with respect to its.own docket

[

L4

9 number and also &e continuing to represent a number of other
10 entities, sciencilsts, individual businesspeople, who have
o uthorized PhilipEMorris and/or Philip Morris’ designee to
12 cross-examine on their hehalf.

b CUDGE VﬁTTONE: Qkay. Let me jusﬁ ~- since I

14 brought up this tﬁing, are you going to respond to this

15 thing Zrom Ac:ion?on Smoking and Health? »

. 16 MR. ANDRADE: Well, I think I can resspond righ
i7 =now. I share Your Honor’'s view that there’s a serious
18 question of snanding. Quice frankly, I £ind it incredible
19 :zha: this motion ér this objection was filed by an entity
20 chat's £iled no wﬁit:en comments in the whole process, no
21 wrizcan :eszimonyé no notice of intent to appear and
22 testify. Indeed, ‘Mr. Banzaf has never set £oot in the
23 hearing room for these several months, or perhaps one day,
24 Ms, Sherman -- |
25 MS, SHETRMAN: I saw him one day.

1

| BAYLIY REPORTING, INC.
(202) 234-7787  (800) 368-8593
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dyemmrme . 1o -
MR. ARNORADZ: He certainly has net parzicipated.
! E
. 2 Does not have a docket number for ASH cor himself
3 individually, and in the cbiecticn doesn’: purpcrs o be
1 T

4 regresenting anyone who does have a legitimate docke:z
i

6 I :hi'lnk that, again, the prehearing guidelines,
7  the way Your Hopor has conducted the hearing makes it
§ abundantly clea? that those pecple who file legitimate
9 notices of inteﬁ: to testify and who have been—£¢ )
10 participating, %ho have been making serious efforcs to held
11 OSHA develop an extensive record, as I believe we have,
12 chrough wi:ness%s, through Eur own extensive written
13 comments and w:i:zen testimony, that if anyone has a right
4 TOo continue to Qarticipace. it would be Philip Morris. And,
15 as I said, I just see no merit whatsoever in this motion.
. 16 JU?JGEEVITTONE: Ms. Sherman, do you hgve any
7 comments that ydu wantc to add?
-8 MR. TYSON: While she's gathering her thougats,
19  Your Honor, because the letter was addressed to me, may I
20 also just seccn§ the objections and response made by
2. Mr. Andrade and Philip Morris?
z2 JUDGE VITTONE: Thank you, Mr. Tyson.
23 MS. SHERMAN: I guess that my perscnal position
34 would be that as long as somebody is representing somebody

25 at the hearing they have the right to go on and I don’'t

-

i
| BAYLEY REPORTING, INC.
(202) 234-7787 (600) 368-8993
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Washington, DC 20006 .

Re: Nouq: of Proposed Rulemaking
Docget No. H122

DerBansz

. |
. US. Der of Labor ?é’é“x'é'& KW, e oot
Washingon, D.C. 20001-8002
: January 6, 1995

John F. Banzhaf III
Executive Director md Chief Counsel
Action on Smokm,g'and Health
2013 H Street, N, V{

bt 207

This letter mponds’ to your Dmher 23, 1994 correspondence xczudmg the above

referenced mlmkmg proceeding,
Your request to mFe

from the record of the proceeding "all records of cross examingtion

conducted by Philip Morris or other tobacco industry interests® is denied. The Prebearing
Guidelimsforzhispmcacdingmabitclmthnﬂnluﬁng'u!obeinfomnnndﬂvonhe
inclusion of all releyant testimony and evidence.! I agree thwt it would have been preferable
for Philip Morris to provide its witnesses for croes examination, However, 10 grant your
requests would alsol fail to promotz the development of & complete record. The fact finding
body will, at the apk:mpmte time, decide how much weight to give all testimony and
evidence in light ofithe everts that have transpired throughout the entire proceediag.

I will place your requescs In the record at the hearing.

M. Vittone,

Deputy Chief Judge
MV/ea ;
c:  Ambony Anirade, Exq.
Patrick Tyscn, Exq,
The Honorable Joseph A. Dear
© Susan Smmm. Esq.

L The Prebeiring Guidelines um, ks relevank pact:

smmmhmmmwnmndcmmnuumm
, m:muvepmmdm raber than ao adjudicative coc, The wechaicd] sules of evidenze,
for example, 60 Dot xpply. The procadural rules that govera the hearing and these guidelines
mm:ndadmmhkumddumnddmcfmemcmmpmou
clear, mmmmm Mmlund;mddmwmmbemmdha
mnu.-.'mnmi;bt thwan that development, Thus, questions of relevance ;u:nuywiub:

decidud libenlly, in faver of inclusion.

l

f
!

oo yoon e el s et e ¢



21

2046395403



" U.S. Department of Labor Office of Administrative Law Judges

800 K Street, N.W.
Washington, D.C. 200018002

September 14, 1995

In the Matter of: | OSHA
PARTICIPANTS IN THE OSHA DOCKET OFFICER -,
HEARING ON THE PROPOSED DATE SEP 21 1995
STANDARD ON INDOOR AIR . TIME
QUALITY -

(Docket No. H-122)

ORDER DENYING MOTIONS TO DISQUALIFY THE WRITTEN
PHILLIP MORRIS TESTIMONY AND ALL CROSS EXAMINATION

PERFORMED BY PHILLIP MORRIS’S REPRESENTATIVES

On September 1, 1995, I received two motions from the Virginia Group to Alleviate
Smoking in Public, Inc. (GASP). The first motion requests that I exclude all written
testimony submitted by Phillip Morris USA because Phillip Morris did not testify publicly
and, therefore, other parties participating in the hearings were not given the opportunity to
cross examine their witnesses. '

The second motion requests that I exclude from the record all cross examination
questions propounded by any attorney hired by Phillip Morris or the Tobacco Institute and the
answers thereto as well as any post hearing comment and responses from Phillip Morris and
their attorneys. In support of this motion, GASP states that although Phillip Morris cross
examined other witnesses who appeared at the hearing, they did not produce witnesses
themselves at the public hearing. Accordingly, other parties were denied the opportunity to
cross examine Phillip Morris.

At the public hearing in this matter, Phillip Morris did not produce its witnesses to
testify and be cross examined. At least on two occasions, similar motions were made at the
hearing to exclude Phillip Morris’s written materials and the examination by its attorneys of
other witness participants. I denied those motions at the time they were proposed.

Vovseggpgg
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As stated in the Pre-Hearing Guidelines, the public hearing is primarily for information
gathering and clarification and is not an adjudicative proceeding. It was stated in the
guidelines that questions of relevance, procedural questions and questions of participation
would be decided liberally, in favor of inclusion and development of the record. With these
principles in mind, the failure of Phillip Morris to testify and be cross examined is a relevant
factor in what weight OSHA may give the written testimony and cross examination of Phillip
Morris, but it does not warrant the exclusion of the testimony and cross examination.

Accordingly, the Motions to disqualify the written testimony, cross examination and
written comments of Phillip Morris are hereby DENIED.

QI»&% (R Toin_

JOHN M. VITTONE
cting Chief Administrative Law
Judge

JMV/sls
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SERVICE SHEET

Case Name:

Participants in the OSHA Hearing on the Proposed

Standard on Indoor Air Quality

Case No.: 94-0O8SH-1

Title of Document:

ORDER DENYING MOTIONS TO DISQUALIFY THE

WRITTEN PHILLIP MORRIS TESTIMONY AND ALL
CROSS EXAMINATION PERFORMED BY PHILLIP
MORRIS'S REPRESENTATIVES

A copy of the above docugggt was mailed to the following

individuals on

Joseph A. Dear

Assistant Secretary of Labor
U.S. Department of Labor
OSHA

Room S2315, FPB

200 Constitution Avenue, N.W.

Washington, D.C. 20210

Susan Sherman
Solicitor’'s Office

U.S. Department of Labor
OSHA

Room S-4004, FPB

200 Constitution Avenue, N.W.

Washington, D.C. 20210

Deborah James

OSHA Health Standards
U.S. Department of Labor
OSHA

Room N-3718, FPB

200 Constitution Avenue, N.W.

Washington, D.C. 20210

Docket Office

Docket No. H-122

U.S. Department of Labor
OSHA

Post Hearing Comments
Room N-2624, FPB

200 Constitution Avenue, N.W.

Washington, D.C. 20210

Philip Morris USA

Philip Morris Co.

Dr. Richard A. Carchman
Director of Scientific Affairs
4201 Commerce Road

Richmond, vA 23234

Dr. George J. Patskan
Senior Research Scientist
4201 Commerce Road
Richmond, VA 23234

Dr. Thomas J. Borelli

Director of Science and
Environmental Policy

Philip Morris Management Coxp.

120 Park Avenue

24th Floor

New York, New York 10017

John Rupp, Esqg.

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

Pat Tyson, Esq.

Constangy, Brooks & Smith
230 Peachtree Street, N.W.
Suite 2400

Atlanta, GA 30303-1557

0V S6E9V 03



Virginia Group to Alleviate
Smoking in Public, Inc.
GASP

4856 Haygood Road

Virginia Beach, VA 23455

Tom Hall

Division of Consumer Affairs

Occupational Safety and Health Administration
200 Constitution Avenue, N.W.

Room N-3649, FPB

Washington, D.C. 20210
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Karen A. Tanavage
Secretary
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CONSTANGY, BROOKS & SMITH
. ATTORNEYS AT LAW
SUITE 2400 %QZ ’/
230 PEACHTREE STREET, N.W.
ATLANTA, GEORGIA 30303-1557

TELEPHONE (404) 525-8622
FACSIMILE (404) $25-6955

September 26, 1995

The Honorable John Vittone

Acting Chief Administrative Law Judge
Office of Adminis-rative Law Judges
800 K Street, N.W.

Washington, D.C. 20021-8002

Re: OSHA’s Proposed Rulemaking on Indoor Air
Quality, 59 F.R. 15968, April 5, 19954
OSHA Docket No. H-122

Dear Judge Vittone:

We are writing on behalf of Philip Morris [Docket No. 10-
74] and Constangy, Brooks & Smith [Docket No. 10-51] to request an
extension of the November 13, 1995 deadline established in your
order of June 14, 1995, a copy of which is attached for ease of
reference. (See Attachment A)

I. OSHA's "Sub-Docket" of Continuing Submissions of Data and
Information.

Although the period for the filing of additional data and
information closed on September 1, 1995, OSHA is still
systematically filing additional data and information in Docket
H-122. After "reserving" Exhibit 340 for its ongoing submission,
OSHA has filed over 2,000 individual documents throughout the month
of September (it is now at Exhibit 340-2078) and is still filing.
Moreove¥, although OSHA has designated these almost 2,100 new items
for the public record, ?QQEQEEEEEEAJL_SQ% of the materials so
designated by OSHA for inclusion in Docket H-122 are not available
for public examination and copying as of this writing. Thus, not
only is OSHA systematically adding items to the docket on a daily
basis, but significant portions of the material OSHA has designated

for late addition to the docket are simply unavailable to the
public for review.

OSHA’'s untimely docketing of approximately 2,100 items
(all of which appear to have been available to OSHA for some time
well in advance of the September 1 deadline) will effectively
thwart any opportunity for parties to consider OSHA’s submissions
in the context of rebuttal in post-hearing briefs. Even more
problematic, however, until OSHA actually makes all filings

SUITE 1410 SuITE 810 SUITE 1080 SUITE 1200 SUITE 300

1901 SIXTH AVENUE NORTH 1301 GEAVAIS STREET 200 WEST END AVENUE 1018 PIFTECNTH STREET, NW. 101 SOUTH STRATFORD ROAD
BIRMINGHAM, AL 35203-2602 COLUMBIA, SC 29201-3328 NASHVILLE, TN 372023-523!  WASHINGTON, D.C. 20005-2685  WINSTON-SALEM, NC 27104-42(3

TELEPHONE (205! 232 9321 TELEPHONE (803) 296-3200 TELEPHONE (615) 320-5200 TELEPHONE 202) 789-8670 TELZPHONE (S10) 7211001

FACSIMILL 203} 2506330 FACSIMILE (803} 258-8277 FACSIMILE (8:18) 321-5891 FACSIMILE (202) 789-708 FACSIMILE (910) 7489112
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available to the public, we will have no opportunity whatsoever to
review, analyze and comment upon these documents in our briefing.

II. OSHA's Requests For Witness Information.

In questioning witnesses, OSHA tendered at least 104
pages of oral requests for data and information during the public
hearings on the proposed rule. (See Attachment B) Because OSHA has
created its own "sub-docket" under Exhibit 340, there is no way to
determine whether some of this material has been or will be
submitted directly to OSHA, and hence to the docket.! Because the
public has no method for determining the source of the material
OSHA is filing under Exhibit 340, OSHA could receive requested
material and simply docket the information.? Interestingly, it
appears that OSHA is treating all 2,078 documents filed under its
Exhibit 340 "sub-docket" as filed on September 1, 1995 because that
is the date OSHA appended to underlying Exhibit Number 340.

III. Anonymous Submissions.

Many of the post-hearing docket submissions have been
made without accompanying correspondence or transmittal.® Thus,
for all intents and purposes it appears as if these submissions are
not from individuals or entities with docket numbers, but rather
are truly anonymous. Therefore, it is not possible to determine
who sponsored these materials or how they came to the docket.

Accordingly, they may have been docketed in violation of your
order.

IV. The "1995 Meridian Report" to OSHA.

If the material requested by OSHA has not been submitted to
the docket, at least two questions arise: whether the
material was really necessary in the first place; or if the
data were necessary, whether OSHA’s record is complete?

2 The generic problem with promised additional data is
highlighted by the NHANES material. Originally promised for
January 1995 (See Attachment C), the complete package of six
diskettes of data was made available to the docket by OSHA in
the third week in September, 1995 -- roughly three weeks after
the close of the period for filing of additional data and
information.

See for example Exhibit Numbers 309, 310, 311, 312, 358, 359,
360, 361, 363, 364, 365, 366, 367, 368, 369, 370, 371, 372,
373, 374, 375, 376, 377, 378, 383, 384, 386, 387, 388, 390,
391, 392 and 460,

0T¥S6E€9703
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On September 14, 1993 the Department of Labor approved a
set of contracts to conduct reviews to assess the scientific data
on workplace exposure to environmental tobacco smoke and lung
cancer and heart disease risk. The contracts required reports to
be submitted to OSHA by September 1994.

Following the close of the September 1, 1995 comment
period for the submission of additional data and information, OSHA
submitted to the public docket deliverables from the September 1993
contracts concerning alleged health effects in nonsmokers exposed
to environmental tobacco smoke in the workplace.*

Although more than 400 witnesses appeared at the public
hearing on OSHA’s proposed rule, none will have the opportunity to
provide additional data and information in response to either the
"1995 Meridian Report" contracted for by OSHA, or the claims
asserted therein.

From the standpoint of our client, although Philip Morris
was present every day of the hearing, and although the Company has
filed extensive comments and post-hearing submissions, it obviously
will not have the opportunity to thoroughly review the "1995
Meridian Report" under the existing deadlines, because of OSHA's
untimely £filing of the document (which OSHA must believe is
relevant to indoor smoking issues). In addition, no_one will have
the opportunity to docket additional data and information in
response to OSHA'’s "1995 Meridian Report," because the report was
not submitted to the docket until after the September 1, 1995
deadline had passed. )

V. Extension of the Existing Deadline is Justified.

In these circumstances, we respectfully urge (i) that
OSHA should be directed to file all additional data and information
by a specific date and, upon doing so, expressly advise Your Honor
that all such information designated for the docket is in fact
available in the docket and available to the public; (ii) that
additional time, in the amount of 120 days, should be granted for
participants in the public hearing to review and evaluate OSHA's
untimely, onaoing submissions to OSHA’s "sub-docket" (including the
"1995 Meridian Report") and to file rebuttal briefing, as may be

4. The deliverables, authored by Kenneth Brown, will be referred
to as the "1995 Meridian Report." The official report
rendered under OSHA contract No. J-9-F-1-0065 is titled
"Epidemiologic Studies of the Association Between
Environmental Tobacco Smoke and Disease: Lung Cancer and
Heart Disease." The report (which runs hundreds of pages)
contains eleven chapters and three appendices.

YIvseg9rgy
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appropriate; and (iii) that in carrying out the provisions of the
prior orders of your Honor and Judge Litt, OSHA should ensure that
each post hearing comment that is filed in the docket can be
attributed to a person or entity with a docket number. In no event
should materials be filed anonymously.

It is clearly prejudicial to the public interest for OSHA
to actively and intentionally® withhold information from the public
docket until the comment phase has closed, and then to file
material in support of OSHA’s rule in a manner that essentially
makes public review or response within the allotted time frame for
the filing of additional data and information impossible.f®
Consequently, OSHA’s tactics deprive those with docket numbers of
the entire post-hearing briefing period to analyze OSHA's
voluminous submissions and to address them in the post-hearing
briefing period presently scheduled to close on November 13, 1995.

We respectfully request that Your Honor grant OSHA a
specified period of time within which to enter into the docket all
documentation in support of its proposed rulemaking. When OSHA
verifies to Your Honor that all OSHA submissions have been made;
that all of OSHA’'s documents are in fact physically in the docket;
and that all material is available to the public, we respectfully
request that the date for £filing post-hearing briefing be
established to run 120 days from the date of the OSHA verification.

Thank you for your attention to and consideration of the
foregoing.

5. © Of the 2,078 separate items which OSHA is docketing in an
untimely manner, any and all significant portions could have
been filed by OSHA months ago. As for the contractual

- documents, either OSHA has had them for two months or OSHA did
not have them when OSHA's extension of the prior deadlines was
discussed. In the latter event, OSHA should have agreed to
further extend the then-existing comment period deadlines to
allow for submission of the contractual documents well in
advance of the close of the public comment period.

6. This prejudicial effect is particularly evident when it is
noted that many commentors filed data and information early,
or filed multiple filings over time to get the material in the
record as soon as possible. If private parties can file in a
manner reasonably intended to get materials in the docket as
soon as possible (but in all cases at least on time), there is
no valid, logical explanation for OSHA's untimely, bulk filing
of materials.

2046395412
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cc:

Respectfully submitted,

CONSTANGY, BROOKS & SMITH

)4/ '23//10( /§ Q/?”}V‘G’/\

Patrick R.: Tyson

D el H L Orasen

Neil H. Wasser

The Honorable Joseph A. Dear
Assistant Secretary of Labor

for Occupational Safety and Health
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, D.C. 20210

Ms. Sue Sherman

Office of the Solicitor
Department of Labor - OSHA
Room S-4004

200 Constitution Avenue, N.W.
Washington, D.C. 20210
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800 K Street, NW,

U.8, Department of Labt Ofiice of Administrative Lav. Juggis
‘ wastungisn, O ¢ 20001-60L

June 14, 1985 -

IS 222222222223 22X EASSRSR SRR XS 2 2%
In the Mattcer of:

*
: 4
PARTICIPANTS IN THE QSHA HEARING +
ON THE DPRODPOSED STANDARD ON INDOOR *
AIR QUALITY *
(Docket No. H-122) *
]
(X222 222X 2L 2222223223 X222 22202 2

| Qrdey Extending Post Heaxing Camment Period

Pursuant to the provisions of 29 CFR Section 1911.16, at the
end of the public hearing on OSHA's proposed indoor air quality
standard, I set a two part poat hearing comment peried. The
firet part of the comment pericd was to be until July 3, 1995,
followad by the second part wherein the record weuld remain open

until September 11, 1995.

The Occupational Safety and Health Administration and other
parties have reguested that I extend the post hearing comment
period, believing that such extension will positively contribute
to the building of a more complete record in this proceeding.

This reguest is granted,

Aceordingly, the first part of the pest hearing comment period ig
hereby extended until Seaptember 1, 1395. In view of this
extenslon, it is necessary to also extend the second part of the
post hearing comment pericd. The second part of the post hearing
comment period is hareby extended until Novembez 13, 1995.

Anyone who has filed a timely Notice of Intention to Appear is
eligible to file post hearing comments and briefs, During the
first part of the post hearing comment period the record remains
open for tha raceipt of written information and‘additional data.
such infoxrmation would include answers to questions you were
asked at the hearing by the OSHA panel or by others in the
audience, additional scientific evidence, and recommendations and
supporting reasons which you believe to be relavant to the

subjecrt of the hearing.

buring the post hearing brief period, which will close on
November 13, 1995, the record will remain open for the receipt of
position statements, briefs, recommendationa and rebuttal of

material that has been submitted during the post hearing comment

peried.




It is neither necessary nor.desirabl= to gubmit information as a
post hearing comment which is already in the record.

Post hearing comments and briefs should be labelled as such and
gent in quadruplicate to the Docket Office, Docket No. H-122,
Room N«2624, U. S. Department of Labor, Oc¢cupational safety and
Health Administcration, 200 Cons:itution Avenue, N. W. ,

Washington, D.C. 20210.
. . '

I have also decided to extend the peried for filing motions to
correct the transcript.

Tha Rulag of Procedura for Promulgating . . . Occupaticnal
Safsty and Health Standards (2% CFR 1911.15(b) (3}) require that
the hearing shall be reported verbatim. Those testifying ac the
hearing should examine a transcript of theix own tesfimony (ox
crogs axamination, as the case may be) for reporting errors. Any
errora shall be called to my attention, with a motion to

carrect,

Copias of motions to correct shall bs sent by the party wishing
to correct thia transcript to: Judge Vittone, Susan Sherman, the
Docket Office, and the person with whom the dialeogue containing -
the srror took place. These motions must be made by the close of
the first post hearing comment period, September 1, 1595,

Replies to motions to correct must be £iled by October 6, 1995
and sent to those listed in the previous sentence.

This procedurs shall only be used when there is a reporting
mistake, auch as wrongly identifying the spsaksr, inadvertently
deleting the word "not* fzrom s sentence, et¢. Inartfully phrased
Or esrronecus answers may not be corrected using the procedurc
outlined here--these things were actually said and therefore it
would be improper to claim they were a typographical error.

while inartfully phrased or erronecus answers cannot be remedied
by correcting the transcript, they may be addressed in post

hearing comments.

cting Chief Administrative
Law Judge
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e ¢/ Tobacco Company

MARY E. WARD
Senier Counsel
Research and Development

Winston-Salem, NC 27102
910-741-5376

Fax 910-741-3753

September 27, 1995
VIA HAND DELIVERY

The Honorable John M. Vittone
Acting Chief Administrative Law Judge
Office of Administrative Law Judges
800 K Street, NW

Washington, DC 20001-8002

Re:  Request for Extension of Post-Hearing Briefing Period, OSHA Proposed Rulemaking
on Indoor Air Quality, Docket H-~122'
Dear Judge Vittone:

By this letter, R. J. Reynolds requests a 120-day extension of the briefing period for the
above-referenced docket. The requirement that good cause be shown for an extension of the briefing
period is met by R. J. Reynolds’ lack of a fair and sufficient opportunity to review the extensive

post-hearing comments entered into the record since the conclusion of the first stage of the comment
period.

At the end of the public hearing in this matter, Your Honor set a two part post hearing
comment period, wherein new information was to be submitted by July 3, 1995, and post-hearing
briefs, including responses to any new information, were to be submitted by September 11, 1995.
At the request of the Occupational Safety and Health Administration {OSHA] and by Order dated
June 14, 1995, Your Honor granted an extension of the first part of the comment period until
September 1, 1995, and extended the second part of the comment period until November 13, 1995.

During the first comment period, Your Honor received five requests for an additional
extension of the comment period. By Order dated August 29, 1995, Your Honor denied the requests

for extension of the comment period and stated that further extensions would be granted only for
good cause shown. The Order stated also that:

One of the purposes of the second portion of the comment period is to provide interested
parties with the opportunity to rebut the information contained in submissions by others.

e
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[Parties] will have the second portion of the comment period to respond to anﬂhmg new in
the findings ... (Emphasis added.)

R. J. Reynolds seeks an extension of the briefing pcnod to provide it (and other parties) an
adequate “opportunity to rebut the information contained in the submissions by others” and to
respond to “anything new” in the post-hearing comments, including those of OSHA.

Since conclusmn of the public hearing on March 13, 1995, R. J. Reynolds has received over
170 exhibits in the above-referenced matter, including a substantxal number of documents which
were received after the September 1, 1995, submission deadline for the first stage of the comment
period. Many, if not most, of these exhibits are lengthy documents with numerous attachments.
Each document requires separate analysis to determine what, if any, information requires rebuttal
in the briefing phase. OSHA's submission alone originally consisted of over 1650 documents.
Moreover, OSHA continues to add additional exhibits. Each additional submission by OSHA
necessitates further review by R. J. Reynolds to determine whether there is “anything new” which
requires rebuttal in the briefing period. At present, OSHA's submission totals over 2000 documents,
and it is unclear when OSHA will cease submitting additional documents to the record.

Approximately 50% of the documents submitted by OSHA are listed on the docket but currently
unavailable to the public.

In addition, delays in the docketing office are depriving R. J. Reynolds of a fair opportunity
to review the comments of other parties to this rulemaking. As recently as Monday, September 18,
1995, an additional six diskettes from the Centers for Disease Control and the National Center for
Health Statistics (“NCHS™) were first made available by the OSHA docket office. Originally,
NCHS submitted one diskette in its post-hearing comments. That diskette contained the data
analyzed and reported on in ChemRisk’s post-hearing comments. Analysis of the previously
submitted diskette was a lengthy process. Now, in addition to reanalyzing the adjusted diskette, R.
1. Reynolds is faced with the task of analyzing five additional diskettes in less than two months. The
briefing period is simply insufficient for this task and, unless the briefing period is extended, R. J.
Reynolds will be deprived of an opportunity to comment on this large amount of new information.

R. J. Reynolds has been confronted with a mountain of new information from OSHA and
other interested parties which has continued to grow each day. Without an extension of 120 days or
more from the date on which the docketing of new information is closed, R. J. Reynolds will not
have “an opportunity to rebut the information contained in the submissions by others,” as provided
for by the August 29, 1995, Order. We respectfully request that the briefing period be extended by

l
|
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September 27,1995 -
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an additional 120 days to enable us to adequately respond to the post-hearing comments submitted
by OSHA and other parties i this matter.

Your consideration of this request is greatly appreciated.

1
1

: Sincerely,
!

Py Z bl

Mary E. Ward
v MEW:kc

cc:  Susan]. Sherman, Esquire

 03§9689?03
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COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE, N. wW. l %ZZ -— 5

P.0. BOX 7566
WASHINGTON, D.C. 20044-7566

1202 882 -sI152

202 8682-6000 LECONFIELD HOUSE
— CURZON STREGT
TELEFAX (202! 662-829 LONDON wiY a3
CLAUSEN ELY. JR, TELEX 85:593 ICOVLING WSH) EnGang
OIRECT DIAL NUMBLR ' CABLE COVLING 'E:::;::E ::h‘;??“
44175495+ 3101
BRUSSELS CCRRESPCNDENT OFFICE
44 AVENUE QLS ARTS
October 3, 1995 g
TELEFAX 32.2.%03.598
VIA MESSENGER OSHA
_ DOCKET
Judge John M. Vittone CKET OFFICER - .
Acting Chief Administrative Law Judge DATE ___
Office of Administrative Law Judges TIME —

U.S. Department of Labor )
800 K Street, N.W.
Washington, D.C. 20001-8002

Re: OSHA Proposed Rulemaking on Indoor Air
Quality; Docket H-122

Dear Judge Vittone:

We write on behalf of the scientific consultants who
testified at the request of the Tobacco Institute¥ to ask
for an extension of the post-hearing briefing period in the -
above referenced matter. Such an extension is required to
provide these consultants and other interested parties with a
full and fair opportunity to review and respond to the
information in the administrative record.

Administrative agencies have a responsibility "to
allow [interested parties] a sufficient time to raise issues"
during an administrative proceeding. Exhibit A, Al Tech
Specialty Steel Corp. v. United States, 661 F. Supp. 1206,
1210 (Ct. Int'l Trade, 1987) (refusing to apply exhaustion
doctrine where agency failed to provide sufficient time for
submission of post-hearing brief). This principle is
expressly incorporated in the OSH Act's implementing
regulations, which provide for a "reasonable" time for the
submission of post-hearing data, views and arguments

¥ These scientific consultants are: Dr. Gio Gori (181),

Dr. Larry Holcomb (82), Dr. Maxwell Layard (218}, Dr. Maurice
LeVois (135), Price Waterhouse (164), Gray Robertson (84),
Dr. Paul Switzer (193), Dr. Kip Viscusi (70), Dr. Phil
Witorsch (120), Dr. Raphael Witorsch (126), and Dr. John

Todhunter (96). :

2375689703
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concerning a proposed safety and health standard. Exhibit B,
29 CFR § 1911.16.

In.the instant proceeding, Your Honor initially
provided for'a post-hearing comment period ending July 3, 1995
for the receipt of written information and additional data,
and a post-hearing briefing period ending September 13, 1995
for the receipt of briefs and rebuttal of new information
subnitted during the post-hearing comment period. See Exhibit
C, Order dated April 25, 1995. At OSHA's -request, Your Honor
subsequently extended the post-hearing comment and briefing
periods until September 1, and November 13, 1995,
respectively,? gee Exhibit D, Order dated June 14, 1995, and
stated that an additional extension of the post-hearing
submission periods would be granted only upon a showing of
good cause. See Exhibit E, Order dated August 29, 1995.

In the four weeks since September 1, 1995, the
deadline for the submission of post-hearing comments, OSHA has
added a large amount of new material to the already vast
docket. Much of that material remains inaccessible to the
public. Moreover, OSHA has not indicated that it has
completed its submissions or that it intends to do so by a
certain date. Under these circumstances, we submit that the
November 13, 1995 deadline fails to provide a "reasonable"
time for the submission of briefs and rebuttal of post-hearing
comments and, therefore, that good cause exists to extend that

deadline.

By any measure, the size of the administrative
record in the instant proceeding is unprecedented. The oral
hearing, which lasted more than six months and involved in
excess of 500 witnesses, fills approximately 15,000 transcript
pages. Furthermore, the record currently contains more than
480 pre-hearing submissions and more than 2,200 post-hearing
submissions. Most of the post-hearing submissions were filed
after Your Honor’'s extension of the post-hearing comment and
briefing periods, and the volume of these submissions was
likely not contemplated at the time Your Honor determined the
appropriate length of that extension.

The staggering amount of material in the
administrative record cannot be reviewed and addressed in any

2/ Although Your Honor extended the deadline for the post-
hearing briefing period, Your Honor did not extend the length
of the post-hearing briefing period, which remained only ten

weeks,
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meaningful fashion within the time constraints imposed by the
current ten-week briefing schedule. That schedule simply does
not afford aisufficient opportunity for appropriate experts to
review and rebut all of the new information submitted during
the post-hearing comment period, much less the large amount of
additional information submitted by OSHA after the post-
hearing comment period was to have concluded.

That the current briefing schedule is unreasonable
given the size of the administrative record is highlighted by
the briefingi:periods provided in other OSHA proceedings. More
than nine weeks were permitted for post-hearing briefs in
connection with OSHA's Final Rule on Occupational Exposure to
Hazardous Chemicals in Laboratories, 55 Fed. Reg. 3300 (Jan.
31, 1990), even though there were only 25 witnesses and 466
pages of transcript testimony in that proceeding. Similarly,
more than eight weeks were permitted for post-hearing briefs
in connection with OSHA’s Final Rule on Personal Protective
Equipment For General Industry, 59 Fed. Reg. 16334 (Apr. 6,
1994), even though the proceeding involved only 20 witnesses
and 577 pages of transcript testimony. As-these examples
demonstrate, the instant briefing period is nearly the same as
those deemed reasonable and appropriate in proceedings with
20- to 25-fold fewer witnesses and 26- to 32-fold fewer pages
of transcript testimony.¥ This disparity suggests that the
sheer size of the administrative record, separate and apart
from OSHA's untimely submission of its post-hearing comments,
would constitute good cause for extending the November 13,

1995 deadline.

As has been noted, however, difficulties engendered
by the size of the administrative record have been compounded
by OSHA's failure to comply with the post-hearing comment
deadline. Since the close of the post-hearing comment period
on September 1, 1995, OSHA has docketed more than 2,000
documents and continues to do so on a daily basis. Nearly 50%
of the docketed items are not yet available to the public,
Among the documents belatedly submitted by OSHA is a 300-page
report authored by Kenneth Brown at the agency’s request (the
"Meridian Report") that purports to be a comprehensive review
of the health effects associated with workplace exposure to
environmental tobacco smoke. This is but one example of the
large amount of new material that has been docketed by OSHA

since September 1, 1995,

¥ A list of additional proceedings with comparable briefing
periods, and the scope of the administrative record in those
proceedings, is attached as Exhibit H.

{
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Because of OSHA’s untimely filing of its post-
hearing comments, interested parties will effectively be
precluded from considering and responding to these comments.
Even if all o6f OSHA’'s post-hearing comments were submitted and
made available to the public today, parties would have little
more than half of the original ten-week briefing period to
review and respond to these submissions. This is simply not
enough time to address all of the new information contained in
these thousands of documents. Furthermore, there is no
indication at present when OSHA will complete its submissions
and make them all available to the public., Conceivably, this
might not occur before the end of the current post-hearing

briefing period.

For the foregoing reasons, we request that the post-
hearing briefing deadline of November 13, 1995 be extended by
at least 120 days. We further request that Your Honor
establish a specified date by which OSHA must complete its
post-hearing submissions and make them available to the
public, and that the 120 day extension begln to run from that
date, or from November 13, 1995, whichever is later.

Thank you for your consideration of our request.

Slncerely,

Clausen Ely, ré/

Michael G. Michaelson
Michael D. Granston

Attachments

cc: OSHA Docket Office (Docket No. H-122)
Ms. Sherman
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3RD CASE of Level 2 printed in FULL format,

Al Tech Specialty Steel Corp.: Armco Stainless Steel Division. Armco. Inc.: Carpenter Technology
Corp.: Colt Industries. Inc.. Crucible Materials Group: Guterl Special Steel Corp.: Joslvn Stainless Steel:
Republic Steet Corp.; Universal-Cyclops Specialty Steel Division. Cyclops Corp.. Plaintiffs v. United

States. Defendant '

Al Tech Specialty Steel Corp. v. United States

Consolidated Court No. 83-1-00107

UNITED STATES COURT OF INTERNATIONAL TRADE

I1 C.ILT. 372: 661 F. Supp. 1206: 1987 Ct. Intl. Trade LEXIS 94: SLIP OP. 87-59

May 22, 1987

DISPOSITION: [***[]

[TA's final determination affirmed in part and re-
manded in part.

COUNSEL: Collier, Shannon, Rill & Scott (David A,
Hartquist and Lawrence J. Lasoff) for plaintiffs.

Richard K. Willard, Assistant Attorney General;
David M, Cohen, Dirsctor. Commercial Litigation
Branch. Civil Division. United States Department
of Justice (Sheila N. Ziff) for defendant; Linda
Concannon. Office of Deputy Chief Counsel for Import
Administration. Department of Commerce, of counsel.

JUDGES: Tsoucalas, Judge.
OPINIONBY: TSOUCALAS

OPINION: [*373] [**]207] Opinion and Order

Tsoucalas, Judge: Plaintiffs. domestic stainless steel
bar producers, have filed an appeal contesting the fi-
nal affirmative countervailing duty determinations of the
International Trade Administration of the Department of
Comuerce (ITA or Commerce) in Certain Stainess Steel
Products from Spain, 47 Fed. Reg. 51,453 (1982). This
action is preseatly before the Court on plaintiffs' mation
for judgment on the agency record pursuant to USCIT
R. 56.1. nl

n! The International Trade Commission (ITC) has
determined that an industry in the United States is
not matertally injured nor threatened with material
injury by reason of imports of hot-rolled stainless
steel bars and cold-formed stainless steel bars from
Spain. 48 Fed. Reg. 540 (1983). Plaintiffs' actions

challenging the ITC's final negative determination
and the ITA's final affirmative determination were
consolidated by court order. Additionally, it was or-
dered that plaintiffs' challenge to the [TA's determi-
nation be resolved prior to the challenge to the [TC's
determination. Order of Feb. 27, 1984 (Ford. 1.).

[***2]

Background

The ITA began a countervailing duty investigation in
response to a petition filed on behalf of domestic manu-
facturers concerning hot-rolled stainiess stesl bars, cold-
formed stainless steel bars and stainless steel wire rod
imported from Spain. 47 Fed. Reg. 10,268 (1982). On
August 31, 1982, the [TA published a preliminary deter-
mination that, with respect to various Spanish steel pro-
ducers. short-, medium-, and long-term loan programs
conferred benefits which constituted subsidies within the
meaning of 19 U.S.C. § 1677(5) (1982). 47 Fed. Reg.
38,375 (1982). After verification. the ITA published,
on November 15, 1982, its final affirmative countervail-
ing duty determination. 47 Fed. Reg. 51,453 (1982).
The ad valorem estimated net subsidy for Olarra, S.A.
(Olarra), a Spanish steel producer subject to investiga-
tion, was zaro percent. /d. at 5/,459.

Olarra received short-term working capital loans in
1979 pursuant to the Privileged Circuit Exporter Credit
Program. This Spanish Government program mandates
that commercial banks [***3} make available funds to
exporters under preferential terms. On July 5, 1979,
Olarra declared voluntary bankruptey, and in June.
1981, a Spanish court approved a receivership plan for
the firm. This plan provided for the aggregation of all
pre-bankruptey debt including various short- and long-
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term commercial credits as well as the privileged circuit
working capital loans. The [TA had preliminarily deter-
mined that the ad valorem subsidy for medium- and long-
term loans to Olarra was zero percent. 47 Fed. Reg, at
38,377, At that time, the ITA noted that before issuing
a final determination. it would seek further details con-
cerning Olarra's pre-bankruptey [*374] loans. [d. In
verifving the data supplied by. Olarra, the ITA uncov-
ered new information concerning the details of Olarra's
bankruptcy. purchases of Olarra's stock by the Bank of
Spain. and the terms of repayment of Olarra’s loans.
Administrative Record at 1272-77 (hereinafter "A.R. at

“), The [TA learned that the pre-receivership debt was
payable. unless extended to 1989, in monthly install-
ments for the seven years following Olarra's declaration
of bankruptey. without further accrual [***4] of inter-
est. A.R. at 1273. In accordaice with Spanish law. no
payments were made on Olarra's debt between the dec-
faration of bankruptey and the formal approval of the
receivership [**1208] plan, In its final determination.
the [TA concluded that while Olarra had received bene-
fits from the working capital loans, these benefits ceased
to exist when the loans were incorporated in the receiver-
ship plan, 47 Fed. Reg. at 51,455, Moreover, these
loans were of short duration -- no longer than one year --
and would have been repaid but for Olarra's bankruptey.
Id. Despite these conclusions. the ITA did not exclude
Olarra from the final determination since Qlarra had "re-
ceived benefits in the past and may qualify for and obtain

preferential loans under the Privileged Circuit Program
in the future.” Id. ar 51,458.

The Parties' Claims

Plaintiffs contest both the substance of. and the ad-
equacy of the explanation for. the ITA's determinatioa
that certain benefits conferred on Olarra do not consti-
tute countarvailable subsidies. In particular, plaintiffs
object to the ITA's treatment of information concern-
ing (a) short-term working [***5] capital loans made to
Olarra in 1979 (b) the terms of the receivership plan al-
{owing repayment of Olarra's debt without interest and
ic) the Bank of Spain's purchases of an equity interest in
Olarra, See Plaintiffs' Motion for Judgment Upon the
Agency Record at 6 (hereinafter "Plaintiffs' Motion"),

Plaintiffs view the benefits assaciated with the operat-
ing capital loans as extending beyond the year of receipt
into the year of the [TA's investigation, 1981, since the
loans were not repaid as originally scheduled. Plaintiffs’
Reply to-Defendant's Response to Motion for Judgment
Upon the Agency Record at 5-6 (hereinafter "Plaintiffs'
Reply"). They also dispute. Plaintiffs' Reply at 9-11,
Commerce's contentions that the relief afforded Olarra
under the bankruptcy law is a "generally available"

LEXIS-NEXIS

benefit that is noncountervailable and which terminates
any benefit flowing .from the preferential loans made
prior to Olarra's voluntary declaration of bankruptey.
Defendant's Memorandum in Opposition to Plaintiffs'
Motion for Judgment Upon the Agency Record at 17
(hereinafter “Defendant’s Opposition*). Finally. plain-
tiffs reject, Plaintiffs' Motion at 18-20. defendant's
[***6) argumeat that Commerce considered. and prop-
erly discounted. information discovered at verification
that the Bank of Spain's equity investment in Olarra
may have provided a subsidy to the firm. Defendant's
Opposition at 20. Defendant contends [*375] that this
Court is barred from reviewing plaintiffs' objections.
and in any case, those objections are legally irrelevant
since government stock purchases from private share-
holders on the open market cannot amount to a counter-
vailable subsidy. Defendant's Opposition at 20, 37.

Discussion

Judicial review in the instant action, commenced pur-
suant to 19 US.C, § 1516a(a)(3) (1982 & Supp. 1T
1984), is governed by the standard contained in /9
US.C. § 1516a(b)(1)(B) (1982) which directs the Court
to hold unlawful any determination, finding, or conclu-
sion "unsupported by substantial evidence on the record,
or otherwise not in accordance with law.” Substantial
evidence "means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. "
Marsushita Elec. Indus. Co. v. United States, 750 F.2d
927,933 (Fed. Cir. 1984) [***7] (quoting Consolidated
Edison Co, v. NLRB, 305 U.S. 197, 229 (1938)). As
explained in numerous decisions. and as correctly noted
by defendant:

An agency's interpretation of a statute which it is au-
thorized to administer is "to be sustained unless unrea-
sonable and plainly inconsistent with the statute, and
(is] to be held valid unless weighty reasons require oth-
erwise.” An agency's "interpretation of the statute need
not be the only reasonable interpretation or the one which
the court views as the most reasonable.”

[CC Indus. v. United States, 812 F.2d 694, 699 (Fed.
Cir. 1987} {(citations omitted). With that established,
the Court turns to a consideration of the questions pre-
sented.

A. Exhaustion of Remedies

As a threshold matter, defendant insists that the Court
may not propetly consider plaintiffs' objections to the
ITA's treatment of information, first revealed at verifi-
cation, [**1209] concerning (a) the repayment terms of
preferential loans to Olarra and (b) the Bank of Spain‘s
stock purchases. Plaintiffs’ alleged failure to raiss these
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objections "in a timely manner, or even in time to (>8]
allow Commerce to address their untimeliness in the fi-
nal determination. constitutes a fatlure to exhaust their
administrative remedies, and an effective waiver of the
nght to contest these issues on appeal.” Defendant's
Opposition at 21-22. Plaintiffs counter that their claims
were timely raised before the administrative agency by
virtue of a letter to Mr. Gary Horlick, then the [TA's
Deputy Assistant Secretary for Import Administration.
More fundamentally, plaintiffs allege that the exhaus-
tion requirement is not applicable since no new issues
were raised by the comments, which "solely concern the
agency's failure to give sufficient consideration to issues
the agency itself uncovered.” Plaintiffs' Reply at 1.

[*376] The chronology of events relevant to this is-
sue can be summarized as follows. At the hearing con-
cerning the ITA's preliminary determination heid on
September 30, 1982, the hearing examiner set October
14, 1982 as the deadline for the submission of post-
hearing briefs. A.R. at 1087. Plaintiffs' counsel ex-
pressed concern at the hearing, A.R. at 104445, that
there might be insufficient time to comment on the forth-
coming report of Commerce's verification [***9] team.
These concerns were reiterated, in more detailed fashion,
both in a letter dated October 12, 1982 to Mr. Horlick,
A.R. at 1101-03. and in the post-hearing brief submit-
ted on October 14, 1982. A.R. at 1150-52, In the
letter to Mr. Horlick, plaintiffs’ counsel requested that
the deadline for the submission of post-hearing briefs
be extended by approximately ten days after release of
the verification report. A.R. at 1102. The Court is
not aware of any response to this request but notes, as
stated above, that the brief was filed on October 14,
1982, which was the date of the original deadline. By
telephone call on October 21, 1982, A.R. at 1312, the
ITA notified several parties, including plaintiffs' coun-
sel, that the public version of the verification report,
dated QOctober 20, 1982, was available. A.R. at 1250-
91. On October 27, 1982, an ITA case handler phoned
plaintiffs’ counsel inquiring whether comments would
be submitted concerning the verification report. A.R.
at 1313, Counsel indicated, inter alia, that their consul-
tants had comments. n2 By letter to Mr. Horlick, dated
November 2, 1982, plaintiffs commented on the veri-
fication report. A.R. at 1356-59. The [***10] ITA's
final determination was signed on November 8, 1982
and was published in the Federal Register on November
15. 1982, A.R. at 1508, 47 Fed. Reg. 51,453 (1982).

n2 The full text of the memo to the file prepared
by the ITA case handler is as follows:

Courtesy call re R.O.V, -- Petitioners had not ex-

pressed opinion on them -- indicated in their post
hearing briefs they wanted opportunity to do so.
[Petitioners' counsel] said if anything immediately
struck them [ would be advised -- Since they hadn't
called -~ this conversation was a precautionary one --
to make sure they hadn't been trying to get the team.
[Petitioners’ counsel] indicated consultants had com-
ments -- Would talk to them tomorrow to determine
if anything needed pursuing.

AR. at 1313,

The usual statement of the exhaustion doctrine is that
to preserve an issue for judicial review it must have
been raised at the adminjstrative level "at the time ap-
propriate under [the agency's] practice. " United States v.
L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952).
[***11] In the instant type of action, the Court is statuto-
rily directed to apply the cxhaustion requirement *where
appropriate.” 28 U.5.C. § 2637(d) (1982). n3 In light of
this quoted language, Congress did not intend § 2637(d)
to be jurisdictional in nature. United States v. Priority
Prods., Inc., 793 F.2d 296, 300 (Fed. Cir. 1986) (dic-
tum); Timken Co, v. United States, 10 CIT 86, 93,
630 F. Supp. 1327, [**1210] 1334 n.2 (1986); Philipp
Bros. v. United States, 10 CIT 76, 78, 630 E Supp.
1317, 1320, appeal dismissed on motion of appellee,
App. No. 86-1122 (Fed. Cir. July 18, 1986): Rhone
Poulenc, S.A. v. United [*377] States, 7 CIT 133, 136,
583 F. Supp. 607, 611 (1984). n4 While notions of the
integrity of the administrative process, as embodied in
the statute, suggest that exhaustion should be the "gen-
eral rule,” Allen v. Regan, 9 CIT 615, 618, Slip Op. 83-
126 at 5 (Dec. 10, 1985), the courts must resist [***12]
inflexible applications on the doctrine -- characteristic
of jurisdictional rules -- which frustrate the abifity to
apply exceptions developed to cover "exceptional cases
or particular circumstances * * * where injustice might
otherwise result” if it were strictly applied. n5 Rhone
Poulenc, 7 CIT at 134, 583 E. Supp. at 609 (quoting
Hormel v. Helvering, 312 U.S. 552, 357 (1941)); see
also McKarr v. United States, 395 U.S. 185, 201 (1969)
{exhaustion doctrine need not be "applied blindly in ev-
ery case"); of. Kokusai Elec. Co. v. United States, 10
CIT 166, 172, 632 F. Supp. 23, 28 (1986) (holding that
neglect to raise an issue prior to the close of Commerce's
investigation will not be excused absent "extraordinary
circumstances™).

n3 § 2637(d) provides:

In any civil action not specified in this section, the
Court of International Trade shall. where appropri-
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ate, require the exhaustion of administrative reme-

dies.
[ron13]

né It should be noted that even statutes which
facially admit of no exceptions to the exhaustion
doctrine have been construed as codifying judi-
cially creatad axceptions fo that doctrine. See. e.g..
Washington Ass'n for Television & Children v. FCC,
712 F2d 677, 681-82 & 1.6 (D.C. Cir. 1983).

nS Given the holding with regard to this issue. [
need not attempt to catalogue nor discuss the excep-
tions to the exhaustion rule. Therefore, [ do not
consider. to what extent, if any. an exception which
may be recognized for issues not properly raised but
in fact considered by the, administrative body, see,
e.8.. Natural Resources Defense Council, Inc. v
EPA, 804 E2d 710, 714 (D.C. Cir. 1986), is rele-
vant to the case at bar.

Concomitant with the respect for values of judicial
economy and “"administrative autonomy” inherent in
the application of the exhaustion doctrine, McKar,
395 U.S. ar [94 (quoting L. Jaffe, Judicial Control of
Administrative Action 425 (1965)), lies a responsibility
for the agency, [***14] necessarily vested with control
over the administrative proceedings. to allow a suffi-
cient opportunity to raise issues. Thus, in determining
whether questions are precluded from consideration on
appeal. the Court will assess the practical ability of a
party to have its arguments considered by the adminis-
trative body. né See American Maritime Ass'nv. United
States, 766 F.2d 545, 566 n.30 (D.C. Cir. 1985) (ex-
haustion should not operate to prevent a reasonable op-
portunity to abject to significant agency action): Philipp
Bros., 10 CIT ar 76, 630 F. Supp. ar 1324 (issue not
precluded from judicial review where there was no op-
portunity to preseat it at the administrative level); f.
L.A. Tucker Truck Lines, 344 U.S. at 35 (" Appellee did
not offer * = * any excuse for its failure to raise the
objection * * * during the administrative proceeding.
Appelles does [¥378] not claim to have been misled or
in any way hampered in ascertaining the facts * * *.").

n6 Unlike another type of case involving the ex-
haustion rule. see. e.g.. United States Cane Sugar
Refiners' Ass'n v. Block, 69 CCPA 172, 175 n.5,
683 F,2d 399, 402 n.5 (1982) (protest remedy need
not be exhausted where "manifestly inadequate®):
Springfield Indus. v. United States, 11 CIT 123,
124, Slip. Op. 87-19 at 3 (Feb. 24, 1987) (fil-
ing of protest would be futile), there is no question
here concerning a "premature resort to the courts”

because all administrative remedies are now closed
to plaintiffs. McKarr, 395 U.S. ar 196-97. For this
reason. in the instant type of case. claims improp-
erly raised below are generally subject to dismissal.
This Court recognizes that both types of cases po-
tentially implicate similar -- though not necessarily
identical -- considerations underlying the exhaustion
doctrine. and does not declare that one type of case
represents 2 more compelling candidate for the ap-
plication of that doctrine. Butcf. McKarz, 395 LS.
at 197, 199 (suggesting that, in the context of a sub-
sequent criminal prosecution. the termination of the
administrative process is a factor to be considered in
deciding whether to require exhaustion). The fact
remains, however, that review herein is limited to
the administrative record, and. as stated earlier, un-
exhausted claims are normally unreviewable. This
underscores the need, not only for private parties to
properly raise issues before the agency, but also for
the agency both to allow a suitable opportunity to
raise those issues and to clarify the procedures for so
doing.

[***15]

(**1211] Defendant does not suggest. nor could it,
that plaintiffs were delinquent in submitting the post-
hearing brief. Nor does defendant specifically dispute
that new information was presented in the verification re-
port that could not have besn commented on by October
14, 1982, Instead, defendant would have the Court treat
the request by plaintiffs' counsel for approximately ten
additional days to submit a post-hearing brief as a ju-
risdictional bar to consideration of commeats submitted
twelve days after the verification report became avail-
able.

In the instant case, judicial review of plaintiffs’ claims
is not barred. The Court is uawilling to transmute an
appareatly unanswered request for additional time into
a deadline imposed by the administrative agency. n7
Commerce did not attempt to fix a deadline for the
submission of comments to the verification report. n8
Furthermore, the agency's scheduling of the hearing on
its preliminary determination and the timing of the re-
lease of the verification report placed plaintiffs in a posi-
tion whers it was exceedingly difficult to generate mean-
ingful commentary on the report prior to a few days
before the date of completion of the [***16] investiga-
tion. In any event, plaintiffs commented on informa-
tion initially uncovered in the verification report before
Commerce signed the final dumping determination. Cf.
Kokusai, 10 CIT at 171, 632 F Supp. at 27 (claim
first raised before publication of duty order where rel-
evant information was available to plaintiff at initiation
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of Commerce's {nvestigation)! Plaintiffs have not “slept
on [thetr] rights.” id.. and this Court may proceed to
consider the arguments presented.

n7 Additionally. it works o perversion on the
English language to interpret the twelve days taken
by plaintiffs to comment n the report as within the
ambit of their request to extend the deadline for the
submission of post-hearing briefs by a “period of ap-
proximately ten (10) days.” A.R. at 1102. after the
release of the verification report.

n8 The Court does not view the telephone call to
plaintiffs’ counsel. see infra at n.2, as establishing
any deadline,

B. Operating Capital {***17] Loans

Defendant concedes that the original working capital
loans wers subsidies but argues that its decision to ex-
pense the benefits of the working capital loans at issue
herein in the year of receipt. 1979, and not in the year
of investigation. 1981, is fully consistent with prior ¢x-
pressions of its methodology concerning the allocation
of benefits of short-term loans. Defendant's Opposition
at 7, 10. The Court agrees.

As a general proposition, since a [oan has a read-
ily identifiable effect on the recipient over time,
Commerce allocates loan benefits over the life of the
Joan. Subsidies Appendix, Cold-Rolled Carbon Steel
Flat-Rolled Products From Argentina, 49 Fed. Reg.
18,016, 18,019 (Dep't Comm. 1984). With respect to
short-term loans which are to be "received and repaid
within a year. [the ITA] [allocates] [*379] any benefits
toone year only." /d. at [8,020. n9 The [TA determined
that the benefits from the subject short-term loans. con-
sistent with its treatment of such loans in general, should
be fully recognized in the year of receipt. Plaintiffs
have not challenged Commerce's stated methodology
nor [***{8] demonstrated that its application here dis-
torts the economic reality of the transaction. See British
Steel Corp. v. United States, 10 CIT 244, 236, 632 F.
Supp. 59, 69-70 (1986) (citing Michelin Tire Corp. v
United States, 6 CIT 320, 321 (1983), vacated as moot
based on submission of staternent of agreed facts, 9 CIT
38, Slip. Op. 85-11 (Jan. 28, 1985)) (subsidy should
be expensed in a [**1212] manner that provides a basic
correspondence between subsidy and benefit).

n9 This accords with a prior methodological state-
ment by the agency:

We continue to believe that benefits of loans are
most appropriately allocated over the life of the loan.
Unlike grants, loans reflect the period of tirae in
which the company has undertaken to repay the prin-
cipal plus interest. Therefore, we will allocate loan
benefits over the life of the loan. even for loans given
expressly to purchase costly capital equipment.
Appendix [I, Certain Carbon Steel Products from
Mexico. 49 Fed. Reg. 5148, 5150 (Dep't Comm.
1984).

[***19]

The parties have directed this Court to the deciston in
British Steel Corp. v. United States, 9 CIT 85, 605 £.
Supp. 286 (1985). To the extent that British Steel may
be relevant at all. the Court perceives no conflict with the
instant decision. The British Steel court held that sub-
sidies. in the form of equity infusions. that are used to
acquire capital assets, may be countervailed after those
assets have been prematurely retired, British Steel, 9
CIT ar 98, 605 F. Supp. at 296. nl0 That court agreed

. with the [TA's position that "the competitive benefits

of fuuds used to acquire assets” may continue beyond
the period of actual use of those assets. Id. In con-
trast, the operating capital loans at issue herein did not
have long-term effects and were expensed in the year of
receipt. The ITA's positions in both the investigation
reviewed in British Steel and in the instant investigation
are consisteat with its methodology.

10 [n a later decision. British Steel Corp., 10 CIT
ar 236, 632 F. Supp. at 70-71, the court determined
that it was unreasonable to allocats the benefits of
subsidies, not used to acquire long-lived assats, over

a 15 year period (the average useful life of integrated -

steel-producing assets as determined by the United
States Internal Revenue Service).

[++20]

Plaintiffs stress that upon Olarra's declaration of
bankruptey in 1979, it ceased to make payments on its
loan obligations, Plaintiffs’ Reply at 5, at least uatil
formal adoption of the receivership plan. This does not
dictate that Commerce alter its methodology in the in-
stant case. Furthermore, the Court rejects the notion that
the benefits conferred in the instant case by bankruptey
- extended repayment of principal without interest -
may be countervailed.

The parties' contentions on this issue involve the
"general availability” test. According to defendant.
the general availability of the bankruptcy process to
Spanish firms renders its benefits noncountervailable.
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Defendant's Opposition at 17. Recently. the court in
PPG Indus. v. United States, |1 CIT 344, 352, Slip.
Op. 87-57 at [3-17 (May 15, [987), carefully consid-
ered the doctrine of general availability and concluded:

{~380] Although general availability may be a manifes-
tation that a program has not conferred a benefit upon a
specific recipient. general availability is not the statutory
test. It is merely one of several relevant factors to be
considered in determining [***21] whether or not a ben-
efit or competitive advantage has been conferred upan a
“specific enterprise or industry, or group of enterprises
or industries.” See § 1677(5).

PPG Indus., 11 CIT ar 352, Slip Op. 87-57 at I5-
16, nll Applying the statutory standard. this Court
believes that the benefits conferred an Olarra in the in-
stant case by virtue of reorganization do not represent a
subsidy. Bankruptcy laws, like tax laws, see Bethlehem
Steel Corp. v. United Stares. 7 CIT 339, 348, 590 F.
Supp. 1237, 1245 (1984), do not confer countervailable
benefits so long as, in their actual operation, they do not
“result in special bestowals upon specific enterprises."
Cabor Curp. v, United States, 9 CIT 489, 498, 620 F.
Supp. 732, 732 (1985), appeal dismissed on motion of
appellee. 788 F.2d 1539, 1540 (Fed. Cir. 1956).

nll 19 US.C. § 16775) (1982) defines subsidy
in pertineat part as follows:

The term “subsidy” * * * includes. but is not Jim-~
ited to. the following:

nNow o

{B) The following domestic subsidies. if provided
or required by government action to a specific en-
terprise or industry, or group of enterprises or in-
dustries, whether publicly or privately owned. and
whether paid or bestowed directly or indirectly on
the manufacrure, production, or export of any class
or kind of merchandise:

ti) The provision of capital, loans, or loan guaran-
tees on terms inconsistent with commercial consid-
erations.

(i} The provision of goods or services at preferential
rates.

(iiiy The grant of funds or forgiveness of debt to
cover operating losses sustained by a specific indus-
try.

{iv) The assumption of any costs or expenses of man-
ufacture, production. or distribution.

(=22
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The ITA verified that the bankruptcy was in accor-
dance with Spanish law and that the receivership plan
was approved by [**1213] at least three-quarters of
Olarra's creditors and the Spanish court. Moreover. it is
not required. and may be inappropriate, for the [TA to
“lock behind” the actions of the Spanish tribunal in the
absence of facts tending to establish the existence of "a
discrete class of beneficiaries." PPG Indus., 1! CIT ut
497, Slip. Op. 87-57 at 17, to whom benefits accrue.
There is nothing to suggest that the bankruptcy provi-
sions, designed to assist financially troubled debtors.
operate in practice to benefit specific enterprises or in-
dustries. The mere fact that bankruptcy allows repay-
ment of debt on favorable terms -- which is the essence of
giving debtors a "fresh start” -- does nothing to establish
that only specific recipients have access to its benefits,

In sum, based on the record with regard to the treat-
ment of working capital loans and the benefits flowing
from Olarra's declaration of bankruptcy, the Court is
satisfied that the ITA's position is "sufficiently reason-
able,” American Lamb Co. v. United States, 785 F.2d
994, 1001 (Fed. Cir. 1986) [***23] (quoting Federal
Election Comm'n v. Demaocratic Senatorial Campaign
Comm., 454 US. 27, 39 (1981)). and that substantial
evidence exists for its conclusion, See also Asahi Chem,
Indus. v. United States, 4 CIT 120, 123, 548 £ Supp.
1261, 1264 (1982) (methodology need oot be the most
reasonable one available {*381] nor the one that the court
would have selected). Under the appropriate standard of
review, this is all that is required of the agency.

C. Equity [nvestments by the Bank of Spain

Plaintiffs present the following concerns with respect
to the Bank of Spain's purchases of shares of Olarra's
stock:

(a) that such purchases may operate as an implied guaran-
tee by the Spanish government allowing Olarra to obtain
preferential commercial loans:

(b) that the presence of the Bank of Spain might en-

able and encourage the company to provide returns to
its shareholders which are lower than would otherwise

be acceptable;

(c) that such purchases may have occurred at a time when
dividends were in arrears thus allowing Olarra to avoid

its preferred stock obligations:

(d) that if the market [***24] possessed information con-
cerning the Bank of Spain's plans to acquire stock ptior
to Olarra's issuance of stock in 1976, the price paid by
private ipvestors directly to the company for the stock
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would be greater than it otherwise would be. If so. the
benefits of the purchases would then flow to Olatra. even
if made several years after thé 1976 stack issuance.

Plaintiffs’ Motion at 17-18.

The [TA's final determination makes no mention of the
information uncovered upon verification concerning the
aforementioned stock purchases. Notwithstanding the
efforts of defendant's counsel to explain for purposes of
the instant appeal why such purchases cannot amount to
a countervailable subsidy, the Court holds that it was
error for the [TA not to explain. assuming it so con-
cluded. its rationale for rejecting the possibility that the
stock purchases in the instant case conferred 2 subsidy

on Olarra.

In so holding, the Court seeks to affirm its dedication
to the tenet that “the orderly functioning of the process
of review requires that the grounds upon which the ad-
ministrative agency acted be clearly disclosed and ade-
quately sustained,” SEC'v. Chenery Corp., 318 U.S. 80,
94 (1943). [***25] This Caurt will judge "the propriety
of [the administrative] action solely by the grounds in-

voked by the agency.” SEC v Chenery Corp., 332 U.S.

194, 196 (1947}, and not by "counsel's post hoc rational-
izations for agency action." Moror Vehicle Mfrs. Ass'n
of the United States, Inc. v. State Farm Mur. Auto.
Ins. Co., 463 U.S. 29, 50:(1983) (citing Burlington
Truck Lines, Inc. v. United States, 371 U.S. 156, 168
(1962)}; Maine Potato Council v. United Siates, 9 CIT
293,298,613 F, Supp. 1237, 1245 (1985) (counsel's ex-
planation inadequate substitute for clear statement from
agency concerning [**1214] treatment of information).
The Court is aware that a “decision of less than ideal
clarity [can be upheld] if the agency's path may rea-
sonably {*382] be discerned.” Ceramica Regiomontana,

S.A. v. United States, 810 £2d 1137, 1139 tFed. Cir.
1987) {per curiam) (quoting Bowman Transp., Inc. v
Arkansas-Best Freight Sys., 419 U.S. 281, 286 (1974)).
The [TA's [**=26] proferred explanations for its deter-
minations as to the other issues raised in this appeal
are adequate. albeit less than ideal, to illuminate the
agency's decisionmaking path. In contrast. the ITA's
complete failure to address the stock purchase question,
which was raised by plaintiffs during the administrative
proceedings. is not in accordance with law. and requires
a remand to the agency to allow further consideration of
the issue. See Portable Elec. Typewriters from Japan.
40 Fed, Reg. 27,079 (Int'l Trade Comm'n 1975) (final
neg. injury determination). remanded sub nom.. SCM
Corp. v. United States, 84 Cust, Ct, 227, 243, C.R.D.
80-2, 487 £ Supp. 96, 108 (1980}, remanded, 2 CIT
1, 7, 519 F Supp. 911, 915-16 (1981), decision on
remand aff'd, 4 CIT' 7, 16-17, 544 F. Supp. 194, 201-
02 (1982) (action remanded twice for agency to provide
a more specific and explicit statement of its determina-
tions); Budd Co., Ry. Div. v. United States, | CIT
67, 76, 507 E. Supp. 997, 1004 (1980) [***27] (action
remanded where basis of agency's findings of fact un-
clear and no statement of reasoning offered for resulting
determination).

Conclusion

This action is remanded to the [TA to allow it to con-
sider and explain fully whether the stock purchases by
the Bank of Spain amount to a countervailable subsidy.
The ITA's determinations with regard to the other issues
raised for the purposes of this appeal are affirmed. The
agency is directed to submit the results of its decision
on remand within thirty days from the date of this or-
der. Plaintiffs will then have fifteen days to respond and
defendant may reply within ten days thereafter.

LEXIS-NEXIS  LEXIS'NEXIS'  LEXIS*NEXIS
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26 CFR Ch, XV (7-1-94 Ecltion)

. $0sed ruls to which objection is taken,
atid must state tha grounds therefor:

{4) Each objection must be separately
stated and gumbered: and

{5) The objections must be accom-
Janied by & summary of the evidence
proposed to be adduced at the re.
quested hearing,

(d} Within 30 days after the last day
for filing objections, if objections are
flled in substansial compliance with
paragraph (c) of this section, the As-
sistan; Secretary shall, and In any
other case may, publisk in the FEDERAL
REGISTER a notice of informal hearing.
The notice shall contain: .

(1) A statement of the time, Diace,
and nature of tha heating;

(2) A reference to the suthority under
which the hearing is to be held: .

(3) A specification of the provisions
of the proposad rule which have been
objected to, and on which an informal
hearing has been requested; )

(4) A specification of the issues on
which the hearing is to be had, which
shall include at least all the {ssues
raised by any objections properly filed,
on which s hearipg has been requested:

(5) The requirement for the filing of
an intention to appear at the hearing
together with s statement of the poasi-
tion to be takan with regard to the is-
sues specified and of the evidence to be
adduced {n support of the position;

(6) The designation of a presiding of-
ficer to conduct the hearing: and '

{7) Any other appropriate provisions
with regard to the proceeding,

(e) Any objector requesting & hearing
an proposed rule, and any interssted
person who flles a proper intention to
appexr shall bs entitled to participats
at 2 hearing.

§1011,12 Emergency standarde.

(aX1) Whenever an emergency stand.
ard {s published pursuant to section
6{c) of the Act, the Assistant Secretary
must commence & proceeding under
section 6(b) of the Act, and the atand-
ard as published must serve a5 & pro-
posed rule. Any notice of proposed rule-
making shall aiso give notice of any
appropriate subsidiary proposais.

{2) Aun emergency standard promuls
gated pursuant to section 6(c) of the
Act shall be considersd issued at the
time when the standard {s officially

occupaﬂond Safety and Hedlth Admin,, Lobor

fied in _the Offics of the Federal Reg-
{gter. The time of official filing in the
gice of the Federal Registar is estab-
(shed for the purpose of determining
¢ prematurity. timeliness. or late.

o Of patitions for judicial reviaw.

(b) 1f the Assistant Secretary wishes
¢o consult an advisory committee on
any of the proposals as permitted by
gection 7(b) of the Act, he shall afford
ipterested persons an opportunity to
{nspact and copy any recommendations

¢ the advisory committes within a
reasonable time before the commence-
ment of any informal hearing which
may be held under this part, or before
che termination of the period for the
submission of written comments when.
ever an informal hearing {8 not {nf-
¢ially noticed under §1910.11(bX4) of
this chapter.

(¢) Section 6(c) requires that any
standard must be promuligataed follow.
ing the rulemaking proceeding within 6
months after the publication of the
emergency standsrd, Because of the
shortness of this period, the conduct of
the proceeding shall be expedited to
the extent practicable,

(31 FR 8664, Apr. &, 1972, as amended av 42
FR 65166, Dec. 30. 1977)

HEARINGS

§191L15 Nature of hearing,

(aX1) The legialative history of sec-
tion 6 indicates that Congress intended
informal rather than formal rule.
making procedures to apply. See the
Conference Report, H. Rept. No. 91-
1765, 91st Cong., second sess., 34 (1970).
The informality of the procesdings is
also suggestad by the fact that ssction
&b) permits the making of a decision
on the basis of written comments alone
(unless an objection to a rule is made
and a hearing is raquested), the use of
advisory committees, and the inherent
legislative nature of the tasks in-
volved. For thess reasons, the proceed-
ings pursusnt to $1911.10 or §1S11.11
shall be informal.

(2) Ssction 6(dbX3) provides an appor-
tunity for a hearing on objections to
proposed rulemaking, snd ssction &f)
provides {n connection with the judi.
cial review of standards, that deter-
minations of the Secretary shall be
concluaive if supported by substantial

§1911.46

evidence in the record as a whole. Al-
though these sections are not read as
requiring a rulemaking proceeding
within the meaning of the last sen-
tence of 5 U.8.C. 85%c) requiring the
application of the formal requirements
of 5§ U.S.C. $56 and 557, they do suggest
a congressional expectation that the
rulemaking would be on the basis of a
record to which a substantial evidence
test. where pertinent, may be applied
Lnl d:he eveat an informal hearing is
eld.

(3) The oral hearing shall be legisla-
tive {in type. However, fairness may re-
quire an opportunity for cross-exams-
ination on crucial {ssues. The presiding
officer is empowered to permnit cross-
examination under such circumstances,
The essential intent is to provide an
opportunity for effective oral presen-
tation by interested persons which can
be carried out with expedition and in
the absence of rigid procedures which
might unduly impede or protract the
rulemaking process.

(b) Although any hearing shall be in-
formal and legislative in type, this part
is intended to provide more than the
bare essentials of informal rulemaking
under 5 U.8.C, 553. The additional re-
quirements are the following:

(1) The presiding officer shall be a
hearing examiner appointed under 5
U.8.C, 3106.

(2) The presiding officer shall provide
an opportunity for cross-examination
on crucial {ssues,

(3) The hearing shall be reported ver-
batim, and & transcript shall be availe
able to any interested person on such
terms as the presiding officer may pro-
vide.

{37 FR 8664, Apr. 29, 1972, as amended at 37
FR 12231, June 21, 1972]

$191L18 Powers of presiding officer.

The officer presiding at a hearing
shall have all the powers necessary or
appropriate to conduct & fair aad full
hearing, including the powers:

(2) To regulats the course of the pro-
ceedings;

(1) To dispose of procedural requests,
objections, and comparable matters;

(c) To confine the presentations to
the issues specified in the notice of
hearing, or, whers no issues are speci-




g1911a7

fied, to matters pertinent to the pro-
posed rule;

(d) To regulate the conduct of those
present at the hearing by appropriate
means;

- (e) In his discretion, to permit cross-
examination of any witness:

) 'To take official notice of matarial
facts not appearing in the evidence in

.the record, so long as parties are enti-

tled, on timely request, %o an oppor-
tunity to show the contrary; and

() In his discretion, to keep the
record open for a reasonable, stated
time to receive written recommenda-
tions, and aupporting reasons, and ad-
ditional data, views, snd arguments

‘from any person who has participated
in the oral proceeding.

§1911,17 Certification of the recard of
& bearing.

Upon completion of the oral presan-
tations, the transcript thereof, to-
gathar with written submissious on the

. proposad rule, exhibits filed during the

hearing, and all posthearing comments,
recommendations, and supporting rea-

. sonn shall be cortified by the officer

prosiding at the hearing to the Assist~
ant Secretary.

§1911.18 Decision,

(aX1) Within 60 days aftar the expira-
tion of the period provided for the sub~
mission of written dats, views, and ar~
guments un & proposed rule on which
no hearing is held, or within 60 days
aftar the certification of the record of
s hearing, the Amsistant Secretary
shall publish in the FEDERAL REGISTER
sither an appropriate rule promulgat.
ing, modifying, or revoking a standard,
or & detormination that such a rule
shauld not be issued. The action of the
Assistant Secretary ahall be taken
after consideration of all relevant mat-
ter presented in written submissions

and in any hearings held under this

part.

(2) A determinstion that & rule
should not be issued on the basis of ex-
{sting relevant matter may be accom-
panied by an invitation for the submis-
sion of additional data, visws, or argu-
ments from interested persons on the
{ssus or issues involved. In which
event, an appropeiate rule or other de-
termination shall be made within &0

29 CFR Ch. XVIi (7-1-94 Eclition)

days following the end of the perfod al.
lowed for the submission of the addi.
tional comments.

(b) Any rule or standard adopted
under paragraph (a)} of this saction
shall incorporate & concise genera]
staternent of its basis and purposs. The
statement i{s not required to {nelude
apecific and detailed findings and con.
clusions of the kind customarily asse-
ciated with formal proceedings. How.
ever, the statement will show the sig-
nificant issues which have been faced,
and will articulate the rationale for
their solution.

{c) Where an advisory committee hag
been conaulted in the formulation of &
proposed rule, the Assistant Secretary
may seok the sdvice of the advisory
committee ss to the diaposition of tha
proceeding, In giving sdvice to the As.
sistant Secretary, an sdvisory commit-
tee shall conaider all mattar presented
to tha Assistant Secrstary. The advice
of an sdvisory committee shall take
the form of written recommendations
to be submitted to the Assistant Sec-
ratary within a period to be prescribed
by him, When the recommendations
are contained in the transcript of the
meeting of an advisory committss,
they shall be summary in form. See
$§1512.33 and 1912,94 of this chapter.

(d) A rule promuligating, modifying,
or rovoking s standard, or & detsrmins~
tion that & rule should not be promul-
gated, shall be considered issued at the
time when the rule or determination is
officially filed {n the Office of the Fed-
eral Register. The time of official filing
{n the Office of the Federal Register is
established for the purposs of deter-
mining the prematurity, timeliness, or
Iatenees of petitions for judicial re-

view.

(37 ¥R 085, Ape. 29, 1972, »s amonded at 42
FR 65188, Dec, %0, 197T)

PART 1912—~ADVISORY
COMMITTEES ON STANDARDS

Sec,
19121 Purposes and scops.
ORQANTZATIONAL MATTERS
19123 Types of standards advisory commit-
taes.
19138 Advisory Committee on Conswructlon
Safety and Healtd.

10

19124
'.912.5‘
9128
gy
9128
1912.9 .

m
1912.10
1912.1%

be
1912.10

1912.2
1912.2
1912.7
1912.2
1912.2
1913.3
1912.
1912.C
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S, Departmant of Labor " Offies of Administratve Law Judges
v 8- 800 K Street, 'N.W.
Washington, 0.C. 20001-8002
LI I B BN ) .. . ] o w ’ [N ;
In re .

PARTICIPANTS IN THE OSHA HEARING : Case No. 95-OSH-1
ON THE PROPOSED STANDARD ON :
INDOOR AIR QUALITY :

OSHA DOCKET NO. H-122 :
OALJ DOCKET 95-08H-1

44 08 50880 0P LTI IALEILIPIIENVTIETIIIOESEL

NOTICR

Thank you for participating in the public hearing 6n OSHA's
proposed standard for Indoor Air Quality. As you know, the
hearing was a long and informative one, beginning on September
20, 1994 and coneluding on March 13, 1995, with saveral short

interim recesses.
Popt Hearing Comments and Briefs

Some of you may not have been at the hearing on the day it
concluded. Pursuant to the provisions of 29 CFR Section 1911.16;

I have set the following post hearing comment and briefing
periods:

The post hearing comment period will remain open until July
3, 1995 for the receipt of written information and additional
data. Such information would include answers to questions you
were asked at the hearing by the OSHA panel or by others im the
audience, additional scientific evidence, and recommendations and
gupporting reasons which you balieve to be relevant to the
subject of the hearing,

During the post hearing brief pericd, which will close on
September 11, 1995, the racord will remain open for the receipt
of position statements, briefs, rscommendations and rebuttal of
matcrial that has been submitted during the post hearing comment
peried. ‘

Anyone who has filed a timely Notice of Intantion to Appear
is eligible t& file post hearing comments and briefs. It is
neither necessary nor degirable to submit information as a post
hearing comment which is already in the record, '

Pogt hearing comments and briefs should be labelled as such
and gent in quadruplicate to the Docket Office, Docket No. H-122,
Room N-2624, U. S. Department of Labor, Occupational Safety and
Health Administration, 200 Conatitution Avenue, N. W. ,
Waghington, D.C, 20210,

QEVG6EI9TVO0G



Transcript Corrections
A brief review of the transcripts from this proceeding

indicates that there are some reporting mistakes included in the
tranacripte. This is inevitable in procsedings such as these.

The Rules of Procsdure for Promulgating . . . ‘Q¢cupational
Safety and Health Standards (29 CFR 1911.15(b) (3)) require that
the hearing shall be reported verbatim. Those teatifying at the
hearing should examine a Lranscript of ghelr own testimony (or
croas examination, as the case may be) for reporting errors. Any
urrors shall be called to my attention, with a motion to
correct.

Copies of motlons to correct shall bs seant by the party
wishing to correct the transcript to: Judge Vittene, Susan
Sharman, the Docket Office, and the person with whom tha dialogue
containing the error tock place., These motions muat be made by
the close of the first post hearing comment pariecd, July 3, 1995.
Replies to motions to correct must be filed by July 24, 1995 and
Bent to those listed in the previous sentence.

This procedurs shall only be used when there is a reporting
misztake, such as wrongly identifying the speaksr, inadvertantly
deleting the word “not* from a sentende, etc., Inartfully phrased
or eyroncous answers may not be ¢orrected using the procedure
outlined here--these things were actually said and therefore it

would be iwmpropsr to elaim thay ware a typographical error.
while inartfully phrased or erroneous answers cannot be remedied

by correcting the transcript, they may be addressed in post
hearing comments. .

ting Chief Judge

IMV/kat

Dateds April 25, 1995 °

6EVS6E9T 0T
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OHicar of Admunistratve Lav. Juog-

800 K Steeal, N.W.

U.8, Lepartment of Labot
' Wastungten, O C 20001008

June 14, 1995

I E22 2222232 2222282 XRAR 22X X2 22X 222 )
In the Matter of:

*
. ; 4
PARTICIPANTS IN THE OSHA HEARING *
ON TIIE DRODPOSED STANDARD ON INDOOR *
AIR QUALITY *
{Docket No. H-122) *
b

*

XX 2222222222222 222X 222 R XX 22 X227
. ,
Qrder Extending Pogt Hearing Comment Perind

i

Pursuant to the provisgions of 29 CFR Section 1911.16, at the
end of the public hearing on OSHA's proposed indoor air quality
standard, I set a two part post hearing comment peried. The
first part of the comment peried was to be until July 3, 1938,
followad by the second part wherein the rscord weuld remain open

until September 11, 1555,

The Occupational Safety and Health Administration and other
parties have requested that I extend the post hearing comment
period, believing that such extension will pogitively contribute
to the building of a moxe complete record in this proceeding.

This request is granted.

Accordingly, the f£irst part of the pest hearing commcnt period is
hereby extended until September 1, 1885. In view of this
extension, it is necessary to also extend the second part of the
post hearing comment period., The second part of the post hearing
comment period is hareby extended until Novembexr 13, 1995.

Anyone who has filed a timely Notice of Intention to Appear is
eligible to file post hearing comments and briefs, During the
first part of the post hearing comment periocd the record remains
opan for tha reacaipt of written information and additicnal data.
Such information would include answers to questions you were
asked at the hearing by the OSHA panel or by others in the
audience, additional scientific evidence, and recommendations and
supporting reasons which you believe to be relavant to the

gubject of the Rearing.

During the post hearing brief period, which will close on
November 13, 1995, the record will remain open for the receipt of

position statements, briafs, vecommandations and rebuttal of
material that has been submitted during the post hearing comment

pericd.




It is neither necessary nor.desirable to submit information as a
post hearing comment which is already in the record.

Post hearing comments and briefs should be labelled as such and
gent in quadruplicate to the Docket Office, Docket No. H-122,
Room N=2624, U. S. Department of Labor, Occupational Safaty and
Health Adminisztration, 200 Constitution Avenue, N. W. ,
Washington, P2.C. 20210,

; I 1 : I .

I have also decided to extend the peried for filing metiocns to
correct the transcript.

Tha Rules of Procedure for Premulgating . . . Occupational
Safsty and Health Standards (29 CFR 1911.15(b) (3}) require that
the hearing shall be reported verbatim. Those testifying at the
hearing should examine a transcript of their own testimony (o2
cross examination, as the case may be) for reporting errors. Any
errora shall be called to my attenticn, with a motion to

correct.

Copies of moticns to correct shall be ssnt by the party wishing
to correct the transcript to: Judge Vittone, Susan Sherman, the
Docket Office, and the parson with whom the dialogue containing -
the error tock place. These motions must be made by the close of
the first post hearing comment period, September 1, 1595,

Replies to motions to correct must be filed by October 6, 1995
and sent to those listed in the previous sentence.

This procedure shall ealy be used when there is a reporting
mistaka, such as wrongly identifying the spesaksr, inadvertently
deleting the word *act' from & sentence, etc., Inartfully phrased
or erronecus answers may not be corrected using the procedurc
outlined here--these things were actually said and therefore it
would be improper to claim they wars a typographical error,

while inartfully phrased or errcnecus answers cannot be remedied
by correcting the transcript, they may be addressed in post
hearing comments.

cting Chief Administrative
Law Judge

2PVS6E97 02
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U:S. Dapartment of Labior

i ' ‘\
, 428G-2
QOffice of Administrative Law Judges

800 K Straet, N.W.
Washington. D.C. 20001-8002

August 29, 1955

In the matter of:

PARICIPANTS IN TEE OSEA
HEARING ON TEE PROPOSED
STANDARD ON INDOOR AIR
QUALITY

(Docket No. H-122)

Pursuant.to the provisions of 29 C.F.R. § 1911.16, at the
end of the public hearing in this matter, I set a two part post
hearing comment period. The first part of the comment period was
to he until July 3, 1895, followed by the second part wherain the
record would remain open ungil September 11, 1995.

The Occupational Safety and Health Administration and other
varties recquested that an extension of the pocst hearing comment
period be granted, Accordingly, on June 14, 1995, an Order was
issued extending the first part of the post hearing comment
periadsgo Septamber 1, 1995 and the second part until November
13, 19395, b

Recently I have received five requests that the comment
period again be extended by sixty (60) days, By filing dated
August 25, 1995, the Occupational Safety and Health
Administration has objected to the requested extension. Since
there has alréady been one extension of the comment period,
another will only be granted for good cause.

The Michigan Licensed Beverage Association, the Ohio
Licenged Beverage Association and Chwat & Company, Inc. have zll
requested a gixty day extension of the public comment period
without explanation. Since no cause was stated for theixr
raquest, these three requests do not support granting a further
extension.

The Clean Air Device Manufacturars Association statements
contained in their request that they are a fairly new
organization and that it is taking a long time to integrate

u9-26/95  15:21  P202 219 5048 0SEA/TDC @003 004
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thirty member:responses into one unified version are alsc not
adequate to warrant another extension. As pointed out in OSEA's
response to the motions, this organization has had clese to one
year to prepare its filing.

Finally, a rather lengthy request was received from
ChemRisk, in which their representative, William Butler requests
a sixty day extension to the comment period as well as the
briefing period to finish analyses of two epidemiologic data sets
from the National Health and Nutrition Examination Survey III and
the National Caenter for Health Statistics, Dy, Butler has stated
that both of these organizations will be submitting further data
and information regarding their studies by the preseant deadline,
September 1, 1995. OSHA has stated that the information te be
submitted is merely an update of the prior information submitted
and does not substantially alter the prior findings. As
represented by both ChemRisk and OSHA, these organizations intand
to submit this information in accordance with the public comment
deadline. One of the purposes of the second portion ¢of the
commant periocd is to provide intarested parties with the
opportunity to rebut the information contained in submissions by
others. ChemRisk will have the second portion of the comment
period to respend to anything new in the findings of these two
organizations. Therefore, Chemrisk also has not provided
sufficient cause for the comment period to be extended.

Accordingly, the five requests for extension of the public
comment period are hereby DENIEBD. Tha deadline for submissions
in the firgt portien of the public comment periocd is September 1,
1995 and for the second porticn is November 13, 1985.

peting Chief Administrative Law
Judge

SYVS6E970¢C
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OSHA RULEMAKINGS WITH COMPARABLE
POST-HEARING BRIEFING PERIODS

P o e e e
Length of
Post-Hearing # of
Briefing Period #of Transcript

Proceeding (weeks) Witnesses Pages
OSHA'’s Final Rule on
Occupational Exposure to
Methylene Chloride, 59 Fed. 8% 38 2,716
Reg. 11567 (Mar, 11, 1994)
OSHA’s Final Rule on
Occupational Exposure to
Asbestos, 59 Fed. Reg. 40964 13 53 4,578
(Aug. 10, 1994)
OSHA'’s Final Rule on
Occupational Exposure to
Cotton Dust, 50 Fed. Reg. 7 70 1,500
51120 (Dec. 13, 1985)
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JBl MICHIGAN LICENSED BEVERAGE ASSOCIATION

Retailers dedicated to the responsible sale and service of beverage alcohol

August 15, 1985

el
Wi

~ 301449

Mr. John M. Vittone

Acting Chief Administrative Law Judgs
Office of Administrative Law Judges
800 K Strest, Northwest

Washington, D.C. 20001-8002

A

PETRTVE
P S

00: Gd

RE: Indoor Air Quality, H-122

Dear Judge Vittone:

122, the National Licensed Beverage Association, the Ohio Licensed Beverage
Association, and the Michigan Licensed Beverage Assaciation, | raquest 4 sixty day
extension for the public comment period on the Indoor Air Quality Ruls. Again, the

docket number for this Rule is H-122. Your consideration of this matter is greatly
appreciated.

Respectfully,

MICHIGAN LICE BEVERAGE ASSOCIATION

Louis H. Adado
C.E.O.

cc: John Chwat

|
l
I
|
]
|
|
i
I On behalf of my clients who testified last Fall (1994) before OSHA on Dogket No. H-
i
i
|
i
|
i
i

i
LIMITED I\
l LIABILITY 920 N. FAIRVIEW, LANSING, MICHIGAN 48912 .
M pooL (517)374-9611  (800) 292-2896  FAX(517) 374-1168
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Onio Licewsen Bavenace Association

408}5 95

Philip A. Craig, Executive Director
An Affiliate of The National Licensed @average Association

August 14, 199§

Mr. John M. Viitone

Acting Chief Administrative Law Judge
Office of Administrative Law Tudges
800 K Street, Northwest

Waskington, D.C. 20001-8002

RE: Indoor Air Quality, H-122
Dear Judge Vittone:

On behalf of my clients who testified last Fall (1994) before OSHA on Docliet No.
El&thmmmmmwnw
mmmmmmmlmamm
exteasion for the public comment period on the Tndoos Air Quality Rude. Again, thé

docket number for this Rule is H-122. Your considecation of this matter is greatly
sppreciated.

Chio Liccosed Beverage Association

37 West Broad Street, Suite 480 ¢ Columbus, Ohio 43215

¢ 1-800-678-5995 FAX(614) 241-2215

0SVS6E9708




08/22/95 12:586 > — @ 003/004

479 D -

R L SRR
ﬁ ‘ ADM 4031 University Drive, Suite 400
. Fairfax, VA 22030

5 1 4 Clean Air Device Manufacturers Assaciation , Phone: 703.691.4612

Fax: 703.691.4615 23
August 18, 1995 %
P

é
(SN L
(A -~

Honorable John M. Vittone
Acting Chief Administrative Law Judge U
U.S. Department of Labor : -3,

Office of Administrative Law Judge ’ =
800 K Street, N.W., "
Washington, DC 20001-8002 | >
Dear Judge Vittone, |

I am writing on behalf of CADM's 30 members to respectfully request that the Occupational
Safety and Health Administration (OSHA) extend the post hearing comment period.

As you may recall, CADM presented its testimony before the OSHA panel on October 14,
1994, At that time, the agency requested thit CADM submit additional technical data to
answer the numerous questions posed by the- OSHA panel. As [ stated, the group was
relatively young and had been specifically formed because the proposed rule completely
omitted clean air devices as an alternative for good indoor air quality. However, as you can
imagine, the influx of new members, coupled with CADM's other members, added to the
difficult task of coordinating an additional 24 responses, in addition to the origindt 6 members
that testified. “

Therefore, due to the laborius task of integrating 30 member responses into one unified
version, CADM would be extremely grateful if the deadline was extended for an additional
30-60 days. We feel strongly that this extension will not only benefit CADM, but the agency
in the long run as well. .

Judge Vittone, CADM takes its responsibilities to OSHA very seriously, and is excited tp be
part of the process to achieve good indoor air quality. I also would like to stress that we look
forward to continuing to work with the agency and will do our very best to meet the current
deadline. Thank you in advance for your time and consideration. We appreciate it and look
forward to hearing from you soon.

W. Dennis Lauchner
Senior Legislative Director

cc:  Richard A. Allegrati, CADM Chairman
Honeywell Environmental Air Control, Inc.
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1135 Atlantic Avenue
Alameda, CA 94501
(510) 521.5200

FAX (510) 521-1547

August 15, 1995

The Honorable Judge John M. Vitione SENT VIA FAX: 202-565+5325

Acting Chief Administrative Law Judge Original to Follow by Mail

[Office of Administrative Law Judges

0K St NW fﬁ// 7 ~/
Washington, DC 20001-8002

Re: unnhﬂhmﬂmdnnngmuﬁmmmnﬁlﬁhuhﬂdm
OSHA Proposed Rulemaking on Indoor Air Quality, Docket H-122

Dear Judge Vitone:

I request a sixty (60) day exwension of the comment period for the above refefenced docket. 1
also request a sixty (60) day extension and 3 sixty (60) day incresse for the brfefing period for
this docket, for a total briefing period of one hundred and twenty (120) days.

The extended time for the comment period is needed to0 complate analyses of data from two
epidemiologic data sets that were first made public only recently and for which substantial,
additional information is still being received. Partof this additiona] information s the asricipated
submission to OSHA in the next three of 2 new NHANES 1N diskette that corretts errars
conuinedonthepuvwnslymbmmd . The additions) and extended for the briefing
pwﬁumudmnwwuﬂwmmﬂmmnmmudﬁunmwumMuwaums
that are anticipated to be submitted by otiers to the OSHA docket.

The first epidemiologic data set w0 which I refer is from the National and Nutrition
Examination Survey Il (NHANES III). It was submitied on May 4, 1995 to the OSHA docket
by the National Center for Health Statistics (NCHS). As presented by Drs. Niemeier, Mauer
and Pirkle (all of NCHS), NHANES I provides a unique and extensive datd set to examine
exposure to environmental tobacco smoke (ETS) in the workplace and the correlates of that
exposure.
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Specifically, NHANES II is the only statistical source to estimate the distribution of serum
cotinine levels in'the U.S. population. It is also the only nationaily representative data source
that allows the examination of the absolute and relative contributions of workplace and houschold
ETS exposures to cotinine levels. This lattet issue is central 10 the validity of the qualitative and
quanritative extrapolation of the results of epidemiologic studies of spousal smoking to workplw:
ETS exposure. As such, it is central to OSHA's proposed rulemaking.

As you recall, the validity of the extrapolation of the results of spousal smoking stadies w0
workplace ETS exposure has been hotly debated and consumed many hours duting the public
hearings. Much of the testimony addressed either the absence of valid staristical information to
support the extrapolation or to the manner in which the extrapolation could be exacuted with the
limited available data. The NHANES III data set can make substantial contributions to the
clarification of this issue if sufficient time is allowed for its valid and complete analysis.

My request for an extended comment period is motivatad by a desire i) 10 make full use of the
unique data contained in NHANES III that was obtained ar great expemse to the federal
government and, ultimately, the public; and ii) to reduce the time needed in the future to address
the dawa and methods to be used for extrapolation based on limited epidemiologic data when more
complete and substantial studies are available but, because of a September 1 time constraini,
could not be analyzed and submitted to the OSHA record.

My request for an extended comment period is also needed bacause the analysis of the first
diskewre submitted to OSHA is taking more time than would be expected due 10 the limited
documentation provided by NCHS. Specifically, the documentation accompanyisg the diskette
contained only a limited description of the subset of subjects and data variabiles that were

included on the diskette. The amount of written documentation accompanying this diskette is
much, much, much less than is provided by NCHS for its other publicly availablé data sets. In

June when I first learned that the NCHS had submitted these data to the docket, It:kphonedthc
NHANES III data analysis staff and requested additional documentation for certain varjables.
The staff expressed surprise that the documentation I requested (regatding codes for accupation
and industry of employment) had not been submitted. I was told that the NCHS ‘would submit
this additional documentation 1o the OSHA docket but, to date, they have not done so. During
a subsequent phone call, NCHS told me that resources were available neither o provide
additional docurnentation for the diskette nor to respond to inquires regarding the finterpretation
and use of these data. The absence of access to NCHS staff for such questions has mcmsadthc
time needed 10 analyze these data.

ChemRisk'

A Division of McLaren/Hart
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_The Honorable Judge John M. Vittone
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Funher,llearmd;uﬂthlsweck&omDr Mauer of errors on the NHANES I disketts
submitted by NCHS in May, 1994. These errors are substantial and could affegt a wide range
of the statistical analyses. This data set which has now been identified as being flawed is the
same data set which I and, presumably othérs, have been analyzing and would be the basis for
our September 1 submissions 1o the OSHA docket. Per Dr. Maurer, the NCHS plans to submit
to the OSHA docket a corrected diskene by the September 1 deadline. However, Dr. Mauer
informed me that the NCHS does not now have the corrected diskette and tha the corrected
diskerre may not be available until September 1.

It is imperative that the docket remain open so thar the extensive analyses already completed by
me and, presumably, others using the pajtially flawed diskette can be re-executed on the
corrected data set. If the docket is not kept open, then some submissions will be based on the
data from the partially flawed diskette while others will be based on the corrected disketie. The
uncertainty in the interpretation of the subtnissions during the briefing period will add to the
confusion because some analyses based on the partially flawed diskeite may be respopded

using the daua from the corrected diskette. Failure to keep the docket open can only adtl to the

uncernainty of all the findings from this unique study and, thus, 2dd to the length of the whole
rulemaking process.

Dr. Mauer also informed me that the NCHS will submit to OSHA by September 1 an additional
diskette containing NHANES III data not previously available to the public. Dr. Mauer said that
this diskerte, which is not yet available, will include substantial additional informption related to
that contained on the previously submitted diskette. Based on the information provided to me
by Dr. Mauer, I believe that this additional information will add greatly to the iterpretation of
the data contained on the first diskette submitted by NCHS. I will also provide data to address
issues conmained in OSHA's proposed rulemaking that could not be addressed with the data

provided on the first diskette. The availability of this additional data set also rexquizes éat the

comment period be extended. If not extended, then these supplemenral daws from NHANES I
can not be properly analyzed and their full contribution not made available to OSHA.

The second epidemiologic data set to which I'm referring is the hung cancer snxdy conducted by
Brownson and others from the National Cancer Institute (NCI). This is one of the two largest
epidemiologic studies of ETS and lung cancer ever conducted. Pursuant w NCI policy, the data
from this study are eligible 10 be made public because the NCI has completed andl published its
planned analyses of them. Though a substantial amount of the data and informatibn has 3lready
been transferred, additional relevant documentation has been requesied from NCJ and has been
promised for delivery. Indeed, just this week I received substantial documentation and computer
code which, when inciuded in my submission to OSHA, will provide a greater understanding of
the contribution from this important smdy. :

ChemRisk
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The Honorable Judge Johm M. Vittone
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Part of the information that was requested from NCl is for the purpose of specifically responding
1o comments from Dr. Steven Bayard of USEPA and others regarding my Aungust 1994
. submission to OSHA on the Brownson study. My earlier submission was based 1 a partial data
set provided by NCI and allowed only certain analyses that could not address the quegtions raised
by USEPA, OSHA and others. Now that the full dara ser is becoming avpilable and the
questions raised by others can be answered, it would be most unfortunate and codmerpraductive
if time prevented a full examination of the data and response o USEPA, OSHA and others.

It is not likely that NCI will be able to provide all the relevant information in thme for it to be
incorporated into submissions to OSHA by September 1. Because of the imporance of the
Brownson study to OSHA's rulemaking and the unavoidable delays in acquiring and compieting
analyses, I request that the commene period be extended for sixty (60) days $o that a more
thorough and intensive analysis of these data can be provided.

The sixty (60) day uwnsionofthebﬁcfmgpeﬁbdismqumdpmnumtothasixty(w)day
extension of the comment period. The sixty (60) day increase in the briefing period is needed
to review and to respord to the analyses of these two epidemiologic data sets thatiare anticipated
to be executed and submined 1o OSHA by others. Specifically, as more of the data become
available from the NHANES I study, more time is needed to plan and 0 execute the
multivariate apalyses that are required to pbtain valid statistical estimates of ymagnitades of
association that are as low are those reported for workplace ETS exposure. Faifure to execute
complete and valid statistical analyses of these data will only add to the frugtration of the
rulemaking process and delay OSHA in completing its stated mission.

Though you may not be aware of it, data sets as large and complex as the ES I usually
require years of data analysis to understand and to extract all the relevant and useful ibformation
on research questions like those being addressed for indoor air quality. For example, NHANES
II, completed in 1980, is still being analyzed and generating peer reviewed research reports.
Thus. the request for an additional sixty (60) days (for a total of one hundred and twenty (120)
days) for the briefing period is substantially less than is typically utilized for a study such as this.

In summary, an extension in the comment and briefing periods is necessary 1o allow the
submission of new analyses regarding two epidemiologic data sets. Both data sets were collected
and originally analyzed using federal funds for the purpose of examining the exactquestions that
are central to OSHA's proposed rulemaking. A partially flawed version of one of the daa sets
(NHANES ) has been submitred to OSHA and will introduce confusion and undertainty if not
corrected.  An analysis of part of the other data set (Brownson) was submitted to OSHA and
generated questions that can be addressed only by the full data set for which additional material
promised by NCI is forthcoming. Failure to extend the time period to allow the epidemiologic

ChemRisk 2046305155 |
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analyses described here will not only result in ignoring the information that was so costly to the
federal government to collect but could also result in OSHA having to deal with the
"misinformation” contained on the partially flawed data set. Further, failure to extend the
comment and briefing period will add to the cost to OSHA for these rulemaking proceedings
because many issues and questions will need to be revisited again when the analyses of these two
epidemiologic data sets are finally allowed into the docket.

Thank you for your consideration of this request.
Sincerely,
 William J. Butég

Managing Principal .
Biostatistics & Epidemiology

cc:  Ms. Suc Sherman, Esq. via FAX: 202-219-7147
OSHA Docket H-122, via mail

9SPS6L950z
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August 25, 1995

The Honorable Judge John M. Vittone
Acting Chief Administrative Law Judge
Office of Administrative Law Judges
800 K Street, N. W.

Washington, D. C. 20001-8002

Dear Judge Vittone:

We are writing to oppose the granting of the pending petitions
for extension of the first part of the post-hearing compent
period in the OSHA Indoor Air Quality rulemaking, currently set
to expire on September 1, 1995. This opposition is submitted in
response to the four requests for further extensions of time,
which you forwarded to us earlier this week!. Good cause has not
been shown by any of the requesters as to why the post-hearing
comment period, which has already been extended for 60 days,
should be extended further.

At the conclusion of the public hearings on Indoor Air Quality on
March 13, 1995, a two-part post-hearing comment period was
established, totalling 6 months. The purpose of the first part
of the post-hearing comment period (approximately 4 months) was
to enable participants to submit to the docket answers to
questions asked during the hearing, additional scientific
evidence, and recommendations and supporting reasons relevant to
issues which were the subject 0f the hearing. The purpdse of the
second part of the post-hearing comment period (approxijately 2
months) was to enable participants to submit position statements,
briefs, recommendations and rebuttal of material that was
submitted during the first part of the post-hearing comment
period.

On June 14, 1995, you granted a 60 day extension of the first
part of the post-hearing comment period at the request of OSHA
and others. Thus, instead of ending on July 3, 1995 as
originally scheduled, the first part of the post-hearing comment
period was extended until September 1, 1995, with the deadline
for the second part of the post-hearing comment period heing
extended from September 11, 1995 until November 13, 1995.

1 Requests for an extension of time in which to file post
hearing comments were received from the Ohio Licensed Baverage
Association (OLBA), the Clean Air Device Manufacturers
Association (CADM), the Michigan Licensed Beverage Association
MLBA), and William Butler, Ph.D. of ChemRisk.

LEVCEE9T 0L
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As stated above, the Department of Labor is opposed to any
further extensions of the first part of the post-hearing comment
period beyond September 1, 1995. 1In opposing these requests, we
would point out that, in addition to the fact that the comment
period has already been extendled once for an additional 60 days,
good cause has not been shown why any further extension should be
granted.

Two of the four pending motions, one from the Ohio Licgnsed
Beverage Association and the other from the Michigan Licensed
Beverage Association, request a 60 day extension, but state no
justification for the request. Another, from the Clean Air
Device Manufacturers Association (CADM), merely cites an influx
of new members and "the laborius task of integrating 30 member
responses into one unified version" [of a response] as a reason
for a 30-60 day extension. Any further extensions on this basis
would be unwarranted in view of the fact that the CADM gave its
testimony on October 12, 1994; thus by September 1, 1995 it will
have had almost a year to work on its post-hearing submission.
Increased convenience to one participant to have more time to
integrate its members' comments is not a sufficient reason to
extend the comment period. While we are grateful for the
interest that these groups have shown in this rulemaking, and the
information that they have provided, in view of the already
generous amount of time which has been allowed for the submission
of post-hearing comments, we believe that these requests for
extensions should be denied.

ChemRisk, through its representative Mr. Butler, is requesting a
120-day extension ! in order to allow for the "submission to OSHA
in the next three weeks of a ngw NHANES III diskette that
corrects errors contained on the previously submitted diskette."
The NHANES III data file was submitted to the docket by the
National Center for Health Statistics (NCHS) in May. It is our
understanding that in the data file submitted in May the
statistical weights were calculated based on the best available
data at the time. Therefore, to characterize them as containing
errors is inappropriate. Since then, however, NCHS has received
updated information on the adjusted 1990 census figures and has
updated the sampling weights for the NHANES III data files
accordingly. Other minor changes were made to this data set.
These changes are not expected to have any effect on the cotinine
levels or on any other environmental tobacco smoke (ETS) related
variables in the file. 1In point of fact, it is our undarstanding
that analyses done by NCHS staff on both versions of the file
show no substantial change in results.

2 The ChemRisk reguest focusses on the difficulties of getting

material and analyzing it by the September 1 deadline; no reasons
appear to be given in support of the additional 60 day axtension,
presumably to be added to the second post-hearing comment period.

2
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Mr. Butler also states that "data sets as large and complex as
the NHANES III usually require years of data analysis to
understand and to extract all the relevant . . . information on
research questions like those being addressed for indoor air
quality."” He also points out that "as more data become available
from the NHANES IXI study, more time is needed . . .". Under
this rationale, there would never be a point in time when it
would be appropriate for the record to close.

Mr. Butler also requests additional time in which to analyze data
requested from the National Cancer Institute on the Brownson
study. The data to which Mr. Butler refers has been requested
not of OSHA, but from a third party over whom OSHA has no
control. As Mr. Butler himself admits, he has already received
"substantial documentation and computer code" from NCI. While
more may have been requested, it is extremely unclear when it
will be produced or how beneficial it will be to the rulemaking
proceeding as a whole. It should be remembered that the Brownson
study is just one of hundreds of pieces of evidence that must be
considered and analyzed in this rulemaking. Science is a
continually evolving process; new data will always become
available.

In closing, we would note that the foregoing requests for
extensions of time have been submitted by only four of the 274
participants who filed notices of intention to appear, which
indicates that the time already allotted for the first part of
the post-hearing comment period has been sufficient. This period
of approximately 6 months is as long or longer than the amount of
time normally provided in other major OSHA rulemakings; no
further extension is warranted based on the submissions discussed
above.

Respectfully submitted,

S L)

Susan J. Sh an
Assistant sel for Standards

|
|
|
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William J. Butler, Ph.D.

Managing Principal, Biostatistics & Epidemiology
ChemRisk

1135 Atlantic Avenue
Alameda, California 94501

Mr. Phil Craig
Executive Director
Ohio Licensed Beverage Association

37 West Broad Street, Suite 480
Columbus, Ohio 43215

Mr. W. Dennis Lauchner
Senior Legisladative Director
Clean Air Device Manufacturers Association

4031 University Drive, Suite 400
Fairfax, Virginia 22030

Mr. Louis H. Adado
Chief Executive Officer

Michigan Licensed Beverage Association
920 North Fairview

Lansing, Michigan 48912
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Hyattavite. Maryland 20782
Septasber 1, 1998

Ms. Demstra Collia
Departmant of Labor
Roem N 3718 '
200 Constitution Avanue
Washington, D.C. 203210

Dear Ms. Collia:

Thank you for making me avaras of the request f£or an egtension ot
the comment period in the OSHA indoor air quality rul¢ making
proceeding which you have eived from William Butleg, Ph.D. of
ChamRisk. As I understand it, Dr. Butler states thations of the
reasons he wants the extensipn is in order to allowv fér the
subuission of "new NEANES IIE diskette that corrects ¢rrors
contained on the previcusly mubmittad diskette." e aryors
vers characterized as tantial and the data file vés maid to
be flaved. This is a misrepresentation of the facts., The file
that the National Center for Health statistics (NCHS) submitted
to the dockst in May vas not flaved: the statistical weigiits
vere calculated based on the bast available data at the .
Since then, NCHS has received updated information on tha adjusted
1990 census figures which inpluded the latest adjustaents to
account for the undercount of young male minarity ps. in the
1990 census and has updated the sampling weights for ghe NHANES
III data files. In addition, minor changes wers made:to the data
set to make it easier for tha public to use. Thess ifications
to the originally submitted data set are mindr and estimates made
based on the revised data set will not differ in a ningful way
from those obtained from the: data set submitted on May 4,1995. I

personally informed Dr. Butlar of this fact.

Dr. Butler also noted that the dooumentation ucoog:a ing the
diskette contained only a limited description of th
variables that vere included on the diskatte. The tation
provided to the docket is more limited than that provided for
gensral releass to the public under the NCHS Data Tapg Rulease
Program. However, ths provided data set is such ssaljer and less
complicated than that ord ily provided to the genesal public
and included many enhancements that vould make it easjer for Dr.
Butler to analyse the data. Many of the variables vere soded so
that they could be used direptly in his analyses. In adiition, I
and 'I staff have spent several hours assist . Bytlar. All
questions posed by Dr. Butler vers ansvered fully by je and
another staff membar at NCHS. It vas only after sevetal hours

| lll"l Y

"y
g DEPARTMENT OF HEALTH & HUMAN SERVICS Pubic Heatn Bervice
“ Centers for Dipsass Control and Pravertar
S National Center for Health Statisucs
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Page 2 -~ Ms. Demetra Collis

helping Dr. Butler that I realized that hs nesded a level of
support that we were not able to provide his. Nor vas the level
of support resquasted by him appr iate for us to provide. I
told Dr. Butler that we could no longer ansver his quedtions
bacause it becams apparent to ms that he did not have substantive
knowledge at the level that would allov him to analyse:the data
wvithout substantial support. . For example, he did not jaem %o
understand distary intervievinhg methodology and I did sot think
it was appropriate for staff at NCHB to train him to ujpderstand
thess methods. I suggested tob Dr. Butler that he may vant to
hire consultants, e.¢., & nutritionist, that undat-eao* the many
complicated data collection msthods used in the NHANES' III.

Dr. Butler states in his lattar that the staff sember §t ucgs
that he spoke vith wvas surprimed that extensive documentatidn of
the ooccupation and indus codes vas not provided with the data
tiles. The staff member that Dr. Butler spoke vith vas the same
one that put the data files thgether and provided the :
doocumantation and coculd not have been surprised. I also
personally told Dr. Butler t the occupation/indus
vere the standard codes used the Jursau of the Cans
books ware widely available tp the public and could bejobtal
from the Bureau. These codas are used in other studies. I
naever told Dr. Butler that we would provide hia with the Bureau
of Census code book. This code book can be purchased by Dr.

Butler or any other member of the public from the u of

Census. While NCHS tries to amsist the public in usingiits data,
this assistance must be tempered by our available resources.

Dr. Butler also commented on my offer to make available to the
Dockat additional data not praviously released to the public. An
interin release of additional Phase 1 WMANRS III data is also
being submitted to the Docket and simultansously being:
distributed directly to tha 1ic by the NCHS. Althotgh many of
thase data will net be of relsvance to the OSNA proposed rule ,
making they are being submitted nonstheless because the filgs are
being distributed directly to the public as part of the NCHS Data
Taps Release Frogram and there ::{ be some information of
Telavance to the proposed rule ing.
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Page ) - Ns. Dematya Collia

As a point of clarification, Dr. Nismeler does not vork for the
National Center for Health Statistiocs,

8incerely yours,

L7 He.

Xurt R. Maurer, Ph.D.

ncput¥ Dixecter,
Division of Health Examination Statistics
Nationul Center for Health Statistics

ce! Nr. Robert 8. Nurphy
Mr. Jack Anderson
Dr. Jennifer Madans
Dr. Lavrencs Reed
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ChemRisk®

A Division of McLarer/Hart

1135 Adantic Avenue
Alameda, CA 94501 4 DZ - 2,
(510) 521-5200

FAX (510) 521-1547

September 27, 1995

The Honorable Judge John M. Vittone
Acting Chief Administrative Law Judge
Office of Administrative Law Judges
800 K St. NW

Washington, DC 20001-8002

SENT VIA FAX: 202-565-5325
Original to Follow by Overnight Mail

Re:  Request for Extension of Briefing Period, OSHA Proposed Rulemaking on Indoor
Air Quality, Docket H-122

Dear Judge Vittone:

I request that the briefing period for the above referenced docket be extended by a minimum of
a one hundred and twenty (120) days.

The extended time for the briefing period is needed to execute analyses of two epidemiologic
databases submitted this month to the OSHA docket by the National Center for Health Statistics
(NCHS). The current briefing period does not provide sufficient time to complete analyses of
these two databases in the detail needed to address the complex scientific issues contained in
OSHA's proposed rulemaking. Additional information on the need for moré time became
available after my first request for an extension (dated August 15, 1995) was denied in your

Honor's Order dated August 29, 1995. The additional information is described below.

1)  New data comprise 96% of the information contained on the computer diskettes
submitted by NCHS to the OSHA docket on September 1, 1995. At the time of my
first request for an extension, NCHS was not expected to submit any new data to the
docket on September 1, 1995. Your Honor premised the denial of my first request (pg
2 of the Order) on the fact that "OSHA has stated that the information to be submitted
(by NCHS) is merely an update of the prior information submitted and does not
substantially alter the prior findings.” This is, in fact, not the case. The vast majority
(96%) of NCHS' submission is unanalyzed data that is new to OSHA and that has never
before been released to the public. Specifically, the new data provide information on
1,528 variables in three computer files. The prior information submitted by NCHS

.
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contained only 68 variables in a single computer file. The computer files for the new
data are approximately 20 times larger than the files included in NCHS' earlier
submission. The documentation for the contents of the three new computer files
(Aunachment A) files is 2 1/2 inches thick, compared to the seven pages of documentation
(Attachment B) for the prior information submitted by NCHS. These data are new to the
OSHA docket and not "updates" as previously presumed. Because of the complex design
of the NHANES IIT study and the huge volume of new information in NCHS's new
unexpected submission, ChemRisk requires at least one hundred and twenty (120)
additional days to analyze these data.

Dr. Kurt Maurer of NCHS states (Docket # 428H, pg 2) that "there may be some
information of relevance to the proposed rule making" contained in this new database.
He also states that "many of these data (in the new database) will not be of relevance to
the OSHA proposed rule making." Thus, per Dr. Maurer, ChemRisk will first need to
examine each component of this enormous new database to determine what part or parts
are relevant to OSHA's proposed rule. Only after completing this process can ChemRisk
begin to examine the selected parts to prepare a submission to the docket.

Your Honor's Order denying my earlier request states (pg 2) that "(o)ne of the purposes l
of the second portion of the comment period is to provide interested parties with the

opportunity to rebut the information contained in the submissions by others. ChemRisk l
will have the second portion of the comment period to respond to anything new in the

findings of these two organizations.” However, because of insufficient time in the

briefing period, ChemRisk and others do mof have the "opportunity to rebut the l
information” or "to respond to anything new" contained in the 1,528 variables of an

entirely new database that is approximately 20 times larger than that previously submitted

by OSHA. In fact, the current comment period may be insufficient for ChemRisk even l
to determine whether or not to respond to NCHS' new submission.

The computer file containing the "updated" information of NCHS' prior submission
is corrupted. The sixth computer diskette, which contains 4% of the data submitted by
NCHS on September 1, 1995, is what has been described as an "update” of NCHS' May
4, 1995 submission. The computer diskette containing these "updated" data is corrupted.
The source of the error appears to be related to the use of a file-transfer command in a
statistical package called "SAS" that was used by the NCHS to transfer this database
between machines. Iobtained two different copies of this computer diskette from OSHA.
The two copies are identical, and both are corrupted. ChemRisk sent the computer
diskette to the technical support personnel of software company "SAS", and SAS
confirms that the data file provided by OSHA is corrupted. (Attachment C) I contacted

T

OSHA regarding this problem. OSHA stated that they had not yet attempted to use this
computer diskette though they had attempted to contact NCHS regarding my questions.
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Séptember 27, 1995
The Honorable Judge John M. Vittone
Page - 3

Today, OSHA requested that I also contact NCHS to resolve this problem and to report
back to OSHA. I contacted Dr. Kurt Maurer of NCHS and discussed this problem with
him and his computer staff. NCHS agreed to examine the diskette submitted to OSHA
and the methods used to generate it. NCHS also agreed to provide a corrected diskette
if appropriate but did not provide a date by which this would be done. The computer
"glitch" that is the source of the corrupted NCHS computer diskette is, I believe, minor
and will be easily corrected by NCHS staff. However, the time delays required to
correct this problem (which may extend to a month after submission) reduces the time
available to ChemRisk and others to evaluate this "updated" database. Until NCHS
provides a corrected version of this sixth computer diskette, ChemRisk can not even
begin to analyze these data.

In summary, I request that the briefing period be extended by a minimum of a one hundred and
twenty (120) days so that ChemRisk and others will have the opportunity to review the contents
and findings of the two databases recently submitted by NCHS. Both databases were collected
at substantial public expense and provide new information on the health and exposure issues
addressed in OSHA''s proposed rulemaking. Without the requested extension, ChemRisk will not
have the opportunity to respond to this huge volume of new information as contemplated in Your
Honor's previous Order.

Thank you for your consideration of this request.

Sincerely, ) .

William J. Buﬂer,W

Managing Principal
Biostatistics & Epidemiology

Attachments (Attachment A not included in the FAX) )

cc:  Ms. Sue Sherman, Esq. via FAX: 202-219-7147 and Overnight Mail
OSHA Docket H-122, via mail
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October 31, 1995

VIA FACSIMILE (202) 565-4094 AND REGULAR MAIL

Hom?r?ble John Vitrone ggléAKET OFFICER
Administrative Law Judge NV 3 1995
U.S. Department of Labor DATE

Office of Administrative Law Judges TIME

800 K Street, N.W., Suite 400
Washington, DC 20001-8002

RE:  Extension of the Comment Period to OSHA's Proposed Rule-making
on Indoor Air Quality

Dear Judge Vittone:

On behalf of the ETS victims, public health groups, educators, and trade unions |
represented for the purposes of the Indoor Air Quality Hearings, I write to voice opposition
to the extension of the comment period granted 1o the tobacco industry. The tobacco
industry has once again succeeded in further delaying and perverting the rule-making process,
at the continued expense of the health of the American worker. This is an intolerable and

unjustified situation.

Every day that continues to pass, American workers are unwittingly cxposed to ETS
and numerous other indoor air toxins. They are forced to breathe in contaminants and
passively smoke a known carcinogen. This wil] result in more suffering and disease, and
OSHA cannot sit idly by and allow the continuarion of this blatant attempt 1o delay the
inevitable at the expense of che health of innocent workers and bystanders, Make no miggake:
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Honorable John Vittone
Administrative Law Judge

U.S. Department of Labor

Office of Administrative Law Judges
October 31, 1995

Page 2

the tobacco industry will miss no opportunity to delay this pracess indefinitely if allowed to

do so. On behalf of sick Americans everywhere, ] respectfully request that you deny the
tobacco industry any future delays or extensions which only serve to ensure the continued

opportunity to avoid any regulation to safeguard against the ill effects of these products.

As a procedural matter, it is an outrage that no notice was given to the hearing
presentors or participants that an extension of the comment period was being requested.
While this may technically be an informal rule-making process, the reality is that the tobacco
industry has turned this into a litigious sctting. As a matter of fairness, all incerested parties,
especially those representing the American worker, or those commenting on their behalf,
should have been notified by the tobacco industry of this request. T trust that any future
requests will be trcated more openly and formally, with a chance for notice, hearing, and

opposition.

This is another in a series of calculated manuevers by the industry that have dominated
this process. T ask that you not allow this process or this agency to be further bulldozed by
an industry with no concern for the health of the American worker.

oild (12

Ronald L. Motley

RLM/crb

cc:  Robert B. Reich, Secretary of Labor (via facsimile & regular mail)
Joseph A. Dear, Asst. Secretary for OSHA (via facsimile & regular m.il)

89¥ 6689708
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U.S. Department of Labor Office of the Solicitor

Washington, D.C. 20210

October 20, 1995

The Honorable Judge John M. Vittone
Acting Chief Administrative Law Judge
Office of Administrative Law Judges
800 K Street, N. W.

Washington, D. C. 20001-8002

Dear Judge Vittone:

On behalf of the Occupational Safety and Health
Administration, I am writing to oppose the granting of a 120-day
extension of the second part of the post-hearing comment period
in the Indoor Air Quality rulemaking, currently set to expire on
November 13, 1995. Requests for at least a 120-day extension
have been received on behalf of Philip Morris, "the scientific
consultants who testified at the request of the Tobacco
Institute", and from R. J. Reynolds Tobacco Company and Mr.
Butler of ChemRisk. As we demonstrate below and in the enclosed

response document, a 120-day extension is not justified by the
facts in this case.

At the conclusion of the public hearings on Indoor Air
Quality on March 13, 1995, a two-part post-hearing comment period
was established, totalling 6 months. The purpose of the first
part of the post-hearing comment period, which lasted
approximately four months, was to enable participants to submit
to the docket answers to questions asked during the hearing,
additional scientific evidence, and recommendations and
supporting reasons relevant to issues which were the subject of
the hearing. The purpose of the second part of the post-hearing
comment period, approximately two months, was to enable
participants to submit position statements, briefs,
recommendations and rebuttal of material that was submitted
during the first part of the post-hearing comment period.

After reviewing the four petitions for an extension of time,
it is clear that good cause has not been shown for extending the
comment period an additional 120 days. Many of the assertions in
the Philip Morris petition, repeated in less detail by R. J.
Reynolds and the Tobacco Institute, are inaccurate or are the
result of their misunderstanding of the OSHA docketing process
and a miscommunication between OSHA's Health Standards section
and the Docket Office. Much of the confusion could have been
eliminated if Philip Morris had articulated their concern to
either the Project Officer or the Project Attorney at the time
these issues arose, rather than waiting to include the assertions
in a petition for a 120-day extension.

0LPGEEIVOT



Regardless of their failure to bring this matter to our
attention, it is apparent that some confusion occurred. Our
investigation shows that as of October 4, 1995 the Docket Office
stopped "filling in the gaps" (i.e. finding and inserting into
the docket materials that were included on a diskette the
entirety of which was mistakenly included in the docket list).

It would appear that this confusion may have resulted in a little
over a month not being used as efficiently as possible by some of
the parties to this proceeding. In view of this fact, the
Occupational Safety and Health Administration would not be
opposed to the granting of a 41 day extension (accounting for the
period from September 1 until October 12) to make up for time
which may have been lost due to this misunderstanding.

As discussed in the enclosure, only about one third of the
NCHS data is potentially relevant to the IAQ rulemaking. A short

extension would also give Mr. Butler additional time to analyze
the NCHS disks.

The Tobacco Institute argues that the size of the record as
well as past history in other OSHA proceedings entitles them to
at least an extra 120 days in which to file post hearing briefs.
It is not always true that the length of the post hearing comment
period extends in logarithmic relation to the size of the record.
For example, in the Hazard Communication rulemaking, hearings
were held in four cities; approximately one month was given for
the first post hearing comment period, and two months was given
for the second post hearing comment period. In the Cancer Policy
proceeding, which had a hearing that included some 145
participants, approximately two months was given for the first
post hearing comment period, and a three month period (including
extensions) was given for the second post hearing comment period.

The Occupational Safety and Health Administration, in good
faith and after consultation with many of the parties involved in
the rulemaking proceeding, recommended a very generous period for
post-hearing comments. The tobacco companies agreed to this time
period last March. Certainly they knew that additional materials
would be submitted to the record. There is nothing in the number
or complexity of the materials submitted that would justify the
granting of the requested 120-day extension. If you were to
grant the full amount of time requested, 120 days, the amount of
time allowed for post-hearing comments would far exceed the
amount of time taken by the hearing itself! Indeed, the granting
of this latest extension request would result in a post-hearing

comment period of a year. This amount of time is clearly not
justified by the facts of this case.
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The original amount of time allowed for the second post-
hearing comment period, some two and a half months, is more than
adequate in which to file post-hearing briefs, especially for
participants, such as petltloners with a vast amount of
substantive knowledge in the field. In view of the fact that
there was some confusion in the docket, we think that, at most, a
41-day extension would be appropriate. We reach this conclusion
because this is the amount of time that elapsed from the
beginning of the second post-hearing comment period (September 1)
until a corrected list was available in the Docket Office
(October 12). Thus, if you do agree with this reasoning and
grant the 4l1-day extension, petitioners would have almost four
months in which to file their briefs.

In closing, we would note that the foregoing requests for
extensions of time have been submitted by only four of the 274
participants who filed notices of intention to appear, which
indicates that the time already allotted for the second part of
the post-hearlng comment period has been sufficient. The amount
of time is as long or longer than the amount of time normally
provided in other major OSHA rulemakings; no extension greater

than that agreed to herein is warranted based on the submissions
discussed above.

Respectfully submitted,

Gtol] Gotima

Susan J. rman
Assistant \Qounsel for Standards

Enclosure
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Response to Petitioner's Motion for Extension of Tinme

I. OSHA's 'sub-Docket'" of Continuing Submissions of Data and
Information.

Philip Morris claims that "OSHA is still systematically filing
additional data and information in . . . reserv[ed] Exhibit
340." This assertion is based on a miscommunication within OSHA
and may also be based on a misunderstanding on the part of Philip
Morris of the OSHA docketing procedure.

A. The Miscommunication Within OSHA

OSHA did a literature search for relevant articles as background
for the IAQ final rule. The Project Officer submitted to the
docket office two cartons of documents sometime in August. These
documents were among those identified in the literature search.

Accompanying the documents was a master reference list on a
diskette, which listed all of the documents revealed in the
literature search. The Directorate of Health Standards intended
to submit to the docket only those articles which were in the two
cartons submitted to the Docket Office in August. The diskette
was given to the docket office with the intention that it would
help them avoid duplicative typing; the thought was that in
logging in the documents in the carton, they would f£ind the
appropriate entry on the diskette and transfer that information
from the diskette to the docket office list of exhibits.

The Docket Officer believed that the Project Officer wanted
the docket office to obtain all of the articles listed on the
diskette that were not in the cartons and submit them to the
docket. This belief was based on the experience of the Docket
Office in some other rulemakings where the project officer had
expected the docket office to fill in "gaps" in materials
submitted by health standards.

The Docket Office did, in fact, begin to "£ill in the gaps",
trying to find hard copy and place it in the docket where the
diskette listed an article that had not been submitted.

B. OSHA Procedures

It is common practice to assign an exhibit number separate
from that of the post hearing comments to documents put into the
record by the Agency. See, for example, the rulemaking dockets
in Ergonomics (Docket S-777) and Asbestos (Docket H-033E).

As a matter of*procedure, the Docket Office processes
submissions as follows: First, the Docket Office date stamps
documents and comments when they are received. If too many
materials are received at one time (as was the case when comments
to the proposal were requested), the timely ones are segregated
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and at least date stamped in as of the closing date of the
comment period. Second, exhibit numbers are assigned to the
documents. Third, the dated and numbered exhibits are logged in
to the docket office computer system. Sometimes all three steps
are done at once. However, when the Docket Office is busy the
three steps are sometimes done separately (or steps one and two
are combined). Therefore, there may be a hiatus between the time

a document is date stamped in and the time it is logged in to the
Docket Office computer system.

C. What Happened

When the Project Officer submitted the documents to the
Docket Office during the end of August, the Docket Office
assigned a new exhibit number, number 340, for these documents.
The items on the diskette (not those in the carton) were
subsequently numbered sequentially by the Docket Office. This
was in accordance with their understanding that they were to
"£ill in the gaps".

In addition, during the last week of August 1995 and on
September 1, 1995, another standards staff person also brought to
the Docket Office a series of exhibits. These materials included
articles, books, and reports relevant to the rulemaking. Unlike
the material submitted by the Project Officer, there was no
accompanying diskette with the titles already typed. The
material that the OSHA staff person brought in was sequentially
numbered by the Docket Office (beginning after the material on
the diskette which had already been sequentially numbered).

All of the material in Exhibit 340 was date stamped to show
the date it was received. Numbers were assigned sequentially.
However much of the material was not logged in at the time it was
date stamped. This is because there was not time. The Docket

Office logged in the exhibits in number 340 on a time available
basis.!

! The logging in of Exhibit 340 was done on a time available

basis because the Docket Office was trying to respond to
criticism during the beginning of the IAQ hearing that the Philip
Morris comments had*not been logged in. Therefore, during the
post hearing comment period an attempt was made to log in all
"outside" comments first.
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D. Solution

I have met with those involved to ascertain the facts, as
recounted above. An attempt was made to ascertain exactly which
documents had been submitted by the Project Officer in the
cartons. Unfortunately the Docket Office did not keep track of
them in this manner?.

As soon as the facts were ascertained, on October 4, the
Docket Office stopped adding material to fill in any more "gaps"
in Exhibit 340. The Docket Office also prepared a list showing
which of the items mistakenly listed as part of Exhibit 340 are
not now in the Docket Office. This list will be made available
as part of Exhibit 340 to avoid further confusion (see
attachment). Items not presently in the Docket Office in hard
copy as part of Exhibit 340 will not become part of Exhibit 340
now or ever. This seems to be the most practical way of dealing
with the situation; it leaves what is there alone since it is not
possible to identify which documents the Docket Office "filled
in", and it does not further compound the problem by expending
further time and energy putting documents into the docket that
were never intended to be in the docket.

II. OSHA's Requests for Witness Information

Philip Morris appears to be concerned that "because OSHA has
created its own "sub-docket" under Exhibit 340, there is no way
of determining the source of the material. As stated above,
Exhibit 340 is a repository for various articles and materials
which OSHA felt might be germane to the proceeding. To the
extent possible, submissions sent to OSHA in answer to questions
raised at the hearing have been given separate exhibit numbers
(see, for example, Exhibit 333 and 336).

III. Anonymous Submissions

Philip Morris also complains that many of the post hearing
docket submissions have been made without accompanying
correspondence or transmittal. The exhibit numbers whose origin
was questioned have been examined. In a few instances, such as
Exhibits 310, 311, and 312, these represent responses to

2 If a list were*available, the obvious solution would be to
remove these materials from the docket, since they were never
intended to be entered in the first place.

3
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questions raised at the hearing’. A number of others were
documents sent to the project attorneys over the past year and
thought to have some relevance to the proceeding; they perhaps
should have been labeled as such (or made part of Exhibit 340) by
the Docket Office when they were submitted. Several others, such
as Exhibits 369, 370, 371, and 392 were submitted by government
witnesses to the Solicitor's Office as relevant background
material ‘. Another document, Exhibit 460, was apparently part
of a submission by the National Restaurant Association, a
participant at the hearing.®

IV. The '"1995 Meridian Report" to OSHA.

Philip Morris implies that OSHA had the Meridian Report for
over a year, sat on it and then submitted it to the docket late,
in a plot to keep them from commenting on the report. The facts
show otherwise.

It is true that the Meridian Report was supposed to have
been completed by September 1994. The report was not finished by
that time and a contract extension was obtained through June 30,
1995. A draft was received in May of 1995, but it was not
complete. Further money was needed to finish the report and it
was submitted to the Agency at the end of August 1995.

This report was submitted to the docket by OSHA on
September 1, 1995. The only change to the report after that date
was that a new cover page was submitted to the Docket Office,
showing that the contractor was Toxichemica, a subcontractor of
ERG, which was the successor to Meridian (which is no longer in
business).

If Philip Morris believes that the report was submitted
after September 1, it perhaps misunderstood the OSHA docketing
procedure explained above (I.) whereby documents may be date
stamped and numbered before they are actually entered into the
Docket Office computer. Moreover, Philip Morris is not being
denied an opportunity to comment on the report since they, as
well as other hearing participants, may do so during this second

3 These exhibits appear to have been material requested from

Tri Data, a participant at the hearing. Whether there was a
transmittal letter or not is unclear.

4 These articles were submitted by Peggy Jenkins, an OSHA
witness during the proceedings at an earlier date and thought to
possibly be of some‘interest in the proceeding.

5 An explanatory note has been added to the docket list,
noting this fact.
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post hearing comment period, which includes a chance to rebut

material submitted during the first part of the post hearing
comment period.

Moreover, it should be noted that a significant part of the
Meridian report, dealing with the association between passive
smoking and lung cancer, is not new to the tobacco companies.
The tobacco companies have demonstrated great familiarity with
this material both in their written comments and in testimony at

the hearing.® Therefore no additional time will be necessary to
respond to it.

v. The S8ix Additional Diskettes

R. J. Reynolds claims that "as recently as September 18,
1995, an additional six diskettes" from the CDC and NCHS
(National Center for Health Statistics) were first made available
by the OSHA docket office. Our information indicates, and Mr.
Butler of ChemRisk admits, that the additional diskettes were
submitted to the Docket Office on September 1, 1995, not
September 18, 1995. It is true, however, that R. J. Reynolds

only requested copies of these diskettes on or about
September 18.

VI. The Data on the S8ixth Disk is "“Corrupted".

Mr. Butler, in his request for an extension of the briefing
period, makes much of the fact that the disk containing the
updated data is "corrupted" apparently due to a file transfer
command used by NCHS to transfer the database between machines.
According to Mr. Butler, he contacted NCHS and discussed the
problem with Dr. Maurer and his computer staff. NCHS agreed to
provide a corrected diskette if appropriate. In his request for
an extension which was dated September 27, 1995, Mr. Butler makes
much of the fact that NCHS did not provide a date by which the
correction would be done. According to NCHS, at the time of his
request for more time, Mr. Butler had been told that he would
have the corrected disk within a day. Dr. Maurer verifies that

the corrected disk was in fact sent to Mr. Butler on
September 28.

Y
v

6 The other half of the report deals with the association

between passive smoking and heart disease.

5
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VII. New data comprise 96% of the information contained on the
NCHS diskettes.

Mr. Butler makes much of the fact that "the vast majority
of NCHS' submission is unanalyzed data that is new to

OSHA and that has never before been released to the public."
NCHS, on their own, and without any prlor knowledge of OSHa,
decided to submit to the OSHA docket, in addition to the updated
cotinine data, the Phase 1 NHANES III survey file’. This was
submitted to the OSHA docket contemporaneously with it being
released to the public. The relevance of the entire survey to
this rulemaking is very unclear. It would appear that at most
only one third of the data would be even potentially relevant to
any of the issues raised in this rulemaking.

Mr. Butler has helpfully xeroxed the code book and variable
dictionary for the NHANES III, Phase 1 data set and submitted it
to the Department as well as to Judge Vittone. Contrary to Mr.
Butler's assertion, the examination of these variables to
determine what part or parts are relevant to OSHA's proposed rule
is neither a complicated nor a time consuming task. It took our
biostatistician one day, .not weeks, to review the Butler document
and determine that approximately 500 out of the 1500 of the
variables (30%) in the data files might be relevant to this
proceeding®.

- 7 Phase 1 of the NHANES III data contains the data from the

first three years (1988-1991) of the survey questionnaire on
overall health and nutrition of some 12,000 subjects.

8 In the part of the questionnaire covering information
collected on adults, a large number of the 975 variables (55%)
are not pertinent to tobacco or ETS exposure. For example
variables in this section include information on health
insurance, and conditions such as diabetes and gall bladder
disease. Another sBction of the questionnaire with some 500
variables deals with children up to sixteen; again providing
information not relevant to this proceeding.

-

6



