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INTRODUCTION

In recent years, two forces have driven the spread of international
accountability instruments in postconflict situations. First, foreign states
and an emerging global civil society are lobbying for judicial accountabil-
ity in order to foster peace by rendering justice to the victims and deter-
ring potential wrongdoers. Second, the states concerned are developing an
interest in postconflict justice. For these actors, the increased attention of
worldwide media provides distinct benefits for victims by recognizing their
suffering. Concrete advantages include easier access to donor money and
the prospect of increased economic and infrastructure development.

The latest plans for postconflict justice concern Burundi. By its rat-
ification of the Rome Statute of the International Criminal Court in 2004,
Burundi has exhibited a positive approach toward postconflict justice. In
June 2005, the United Nations Security Council gave the secretary-general
a mandate to negotiate the establishment of revelant mechanisms with the
Burundian authorities.' For a fragile state like Burundi, postconflict justice
needs to foster peace, o, at the very least, not endanger it. After a brief
overview of the Burundian conflict and a presentation of the current plans
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for postconflict justice, this paper will question whether the envisaged
mechanisms meet the goal of promoting peace. To a large extent, the
analysis of Burundi’s case will be based on past experiences with postcon-
flict justice mechanisms. '

ANAMNESIS: BURUNDI AT THE CENTER
OF A CRISIS-RIDDEN REGION

Burundi has much in common with its northern neighbor, Rwanda.?
Both countries have pre-colonial histories as powerful kingdoms, followed
by a period of German and, subsequently, Belgian colonial leadership, and a
blood-soaked recent past. Today, both face massive problems of poverty,
overpopulation, and threats emanating from groups operating in the terri-
tory of the neighboring Democratic Republic of the Congo. Both countries’
populations are composed of a majority of Hutu (about 85 percent), a
minority of Tutsi (15 percent), and a dwindling number of a pygmy people
called Twa. Nevertheless, there are substantive differences between Rwanda
and Burundi. In contrast to pre-colonial Rwanda, which had a strong army
loyal to the Tutsi king, pre-colonial Burundi was characterized by conflicts
between the king, known as the Mwami, and several competing royal
princes, known as Ganwa, who were neither truly Tutsi nor Hutu. Each
party to these struggles was constrained by necessity to mobilize all segments
of the population under his control, without regard to their ethnicity.?

Ethnicity continues to dominate the debate over conflicts in Burundi
and Rwanda. While media outlets worldwide usually explain the regular
outbursts of violence as the result of ethnic differences, experts reject such
a reading of the conflicts as overly simplified.” It has lately been suggested
that discussion of ethnicity in Rwanda and Burundi is unproductive and
should cease because combatants use talk of ethnicity only to disguise ulte-
rior political ends.> And indeed, it is not so much ethnic hatred that is the
basis of current conflicts as it is the desire of certain groups to stay in power.
In countries with almost hopeless poverty, political power often appears to
be the only way to accumulate wealth. In the struggle for power, ethnicity
serves as a powerful factor for mobilizing one’s supporters.°

It can be said with some certainty that colonialism increased ethnic
awareness and exacerbated ethnic tensions.” The colonial powers did not
remove the Mwami, but practiced an “indirect rule” over Rwanda-Urundi,
as it was then called. The monarchy also survived Burundi’s transition to
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independence in 1962, as politics, thus far dominated by struggles
between different royal lines, became more ethnicized. Those struggles
eventually led to the elimination of the Hutu political elite in a massacre
in 1965, effectively ending the political participation of the Hutus for
some decades. In the following year, Burundi became a Tutsi-led republic
with the Union for National Progress (UPRONA) as the single party.® At
this point, political parallels with Rwanda, where the monarchy was over-
thrown by a Hutu rebellion in 1959, may seem to come to an end, but
wrongly so; in fact, the relationship
between the two countries resembles
that of a photograph and its negative. In The relationship between

Burundi, Hutu fell victim to massacres the two countries resembles
just as the Tutsi would become the vic-  4},,¢ of a photograph and

tims of genocide in Rwanda. The

] its negative.
Burundian pogroms occurred in large- g

scale waves. One of the most deadly
pogroms took place in 1972 as a reaction to a Hutu upheaval. The Hutu
intelligentsia were the main target, and 100,000 to 200,000 people were
killed. No one was ever held accountable.

Outbreaks of violence in Rwanda and Burundi were often interre-
lated. Violence against an ethnic group in one country gave the leaders (or
rebels) that identified with the targeted group in the other country a pre-
text to respond with violence against members of the other ethnic group
in their own land. In the mid-1970s, the pressure on Hutus in Burundi
decreased after Jean Baptiste Bagaza took power in a military coup d’état
in 1976. Bagaza’s regime grew increasingly autocratic and was brought to
an end in 1987 by a military putsch led by Major Pierre’ Buyoya. Severe
ethnic tensions ensued. A desperate situation at home and pressure from
abroad eventually prompted Buyoya to initiate reforms, and multiparty

democracy was introduced in 1992.

Presidential and parliamentary elections in 1993 resulted in a win for
the opposition, and the leader of the Front Démocratique du Burundi
(FRODEBU), Melchior Ndadaye, became president. Although neither
Ndadaye’s FRODEBU nor UPRONA were exclusively Hutu or Tutsi in
composition, the former was perceived as predominantly Hutu and the
latter as Tutsi, a fact which did little to attenuate growing ethnic tensions.
In October 1993, Ndadaye was killed in a plot devised and executed by
the Tutsi-dominated army. An uncontrolled outbreak of violence through-
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out the entire country followed, costing the lives of an estimated 50,000
people, more or less equally dispersed among Hutu and Tutsi, and dis-
placing thousands of others.

These events exacerbated animosities against Tutsi in Rwanda. The
1994 Rwandan genocide occurred only six months later, killing an esti-
mated 1 million people. Again, a single event affected both Burundi and
Rwanda, when Burundian interim President Cyprien Ntaryamira and
Rwandan President Juvénal Habyarimana died together in a missile attack
against the Rwandan president’s plane. Burundi sank into a civil war, pit-
ting the army and Tutsi militias against “established” Hutu rebel groups
like Palipehutu Forces for National Liberation (PALIPEHUTU-FNL) as
well as new ones, such as the Conseil National pour la Défense de la
Démocratie (CNDD) and its armed wing, the Forces pour la Défense de
la Démocratie (FDD).

As civilian power faded, another military coup was inevitable. It
occurred in July 1996 and restored Buyoya to power. Confronted with world-
wide condemnation and embargoes imposed by neighboring countries,’
Buyoya agreed to hold peace talks in 1998. The vigorous intervention of
Nelson Mandela was necessary to conclude a peace agreement, the so-called
Arusha Accords of August 2000." The predominantly “Tutsi” parties," how-
ever, signed with reluctance, wary of ceding power. Pursuant to the Arusha
Accords, a transitional period of three years began in November 2001, based
on an interim constitution. During this period, UPRONA leader Buyoya at
first continued to hold office as president, with FRODEBU leader Domitien
Ndayizeye, a Hutu, as vice-president, before the two switched positions after
18 months. Thus, Ndayizeye became president in 2003.

Negotiations over a post-transitional constitution were stalled by
outbreaks of violence and disagreement over the future partitioning of
power. Some parties represented in the transitional institutions felt lictle
desire to bring about a new constitution which would expose them to elec-
tions; that is, to the risk of losing influence, posts, and privileges. But pres-
sure from the former rebel group CNDD-FDD, which had become part
of the transitional system only in November 2003," eventually drove the
process forward. In August 2004, a formula for power sharing under the
post-transitional constitution was stipulated in the Pretoria Agreement,”
according to which 40 percent of the seats of the national assembly and of
the cabinet should be reserved for ethnic Tutsi, irrespective of their party
affiliation. The second chamber of parliament, the senate, would be evenly
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divided among Tutsi and Hutu. Provision was also made for the represen-
tation of both groups in the administration and the security forces. Most
“Tutsi” parties, however, subsequently opposed this compromise, claiming
that instead of ethnicity, affiliation to a certain “ethnic” party should be
the relevant criterion for the establish-
ment of quotas. The driving force

behind this tactic was the desire to retain In addition to pressing

power, rather than true concerns about economic and social

the security of the Tutsi minority. On problems, the last

November 1, 2004, the transitional con- remainin T rebel group,

the PALIPEHUTU-FNL,

has not disarmed or been

stitution expired and the new constitu-
tion entered into force on a provisional
basis. Slowly, opposition to the new
constitution dissipated as the ethnic Zntegrated into the new
repartition stipulated in the new consti- system.

tution became a fait accompli. The con-
stitution was eventually adopted in a

referendum in February 2005.

After a delay of some months, elections were carried out first on the
communal and subsequently on the national level. Yet the campaigns were
not free from violence, nor the elections from irregularities. The CNDD-
FDD won landslide victories," and its leader, Pierre Nkurunziza, was con-
sequently elected president on August 19, 2005." It is still too early to
assess whether Burundi will become more peaceful and stable following
these changes to the political landscape. In addition to pressing economic
and social problems, the last remaining rebel group, the PALIPEHUTU-
ENL, has not disarmed or been integrated into the new system. This con-
stitutes a major potential for instability, which the new government must
deal with urgently.

THERAPY: BURUNDIAN PLANS FOR POSTCONFLICT JUSTICE AND
THE RECOMMENDATIONS OF THE UNITED NATIONS

The rise in prominence of postconflict justice since the beginning of
the 1990s and, in particular, since the example set by Burundi’s neighbor,
Rwanda, made it impossible to exclude the issue of postconflict justice from
the negotiations of the Arusha Accords. Remarkably, parties to the Arusha
Accords recognized that genocide, war crimes, and “other” crimes against
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humanity had been committed against both ethnic groups since indepen-
dence and stipulated the fight against impunity as a political principle for
the future.® However, this did not require a sacrifice from any of the par-
ties to the agreement because questions of individual accountability were
left unresolved at the time.

Negotiators agreed that the task should be endowed to an International
Judicial Commission of Inquiry and, should the commission find that such
crimes were committed, to an International Criminal Tribunal. Both institu-
tions would be established by the UN Security Council.” In addition, a
National Truth and Reconciliation Commission (NTRC) would be launched
to investigate and classify crimes, identify perpetrators and victims, promote
reconciliation, and clarify the national history. To avoid overlaps with the pro-
posed International Judicial Commission of Inquiry, genocide, crimes against
humanity and war crimes would be excluded from its competence.” In
December 2004, without much debate, a law on the implementation of the
National Truth and Reconciliation Commission was adopted. The commis-
sion would be composed of 25 Burundians of high moral regard. Procedures
before the commission would be of a quasi-judicial, adversarial nature and
would include the examination of witnesses."” As of this writing, the law has

yet to be implemented.
The Arusha Accords raise the

An International Judicial question of whether a National Truth

Commission of Inquiry is and Reconciliation Commission that is
an institution without - not responsible for genocide, crimes
precedent, whose mandate against humanity, and war crimes can be
>
- effective. Also, an International Judicial
would need further o J

Luri ) Commission of Inquiry is an institution
clarification. without precedent, whose mandate
would need further clarification. To

explore these and other questions, the secretary-general dispatched an

assessment mission after the government of Burundi requested the estab-
lishment of an International Judicial Commission of Inquiry.*® The assess-
ment mission conducted its field research in May 2004, but its report was
not released until March 2005, roughly two weeks after the post-transi-
tional constitution was adopted by referendum.” Undoubtedly, the secre-
tary-general chose this timing to avoid upsetting progress during the
sensitive phase preceding the referendum on the new constitution.

In its report, the assessment mission advised against the establishment
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of an International Judicial Commission of Inquiry in addition to a National
Truth and Reconciliation Commission. The report argued that the added
value of such a Commission of Inquiry would be minuscule because its man-
date to investigate incidents of individual criminal responsibility in the time
since Burundi’s independence might prove to be a never-ending endeavor.
Moreover, there would be no guarantee that the findings of the commission
would not be rejected by a subsequently established court.”” Instead the
report recommended the establishment of a single NTRC of mixed compo-
sition, similar to the commissions for
Sierra Leone or East Timor. The NTRC
would be established by a national law in
furtherance of an international agree- ¢ m])/m&ized that be” past
ment to be concluded between the commissions of inquiry in

United Nations and Burundi. It would B4 were all ineffective,
be composed of two national and three

T/%’ assessment mission

) . = not least because their
international members, the latter prevail-

ing in number in order to guarantee inde- rep eated recommendations

pendence, while the participation of the 20 end the culture of
former should ensure a sense of national  zmpunity had never been
ownership of the commission. The com- implemented,.

missions mandate would exceed mere

fact-finding and would include the deter-

mination of the causes and the nature of the conflict, the classification of

crimes committed since 1962, and the identification of those responsible for
crimes violating international law throughout the conflict. Technical support
for the NTRC would be provided by investigative and research units, both
composed of national and international experts. The UN Mission in
Burundi would be charged with providing security.

The assessment mission emphasized that four past commissions of
inquiry in Burundi had all been ineffective, not least because their repeated
recommendations to end the culture of impunity had never been imple-
mented.” At the same time, the international community was certainly not
prepared to shoulder the financial burden of a third a4 hoc tribunal. The
financial and operational difficulties of the Special Court for Sierra Leone
also made this type of tribunal seem an unattractive alternative. As a result,
the assessment mission recommended the establishment of a Special
Chamber within the national judiciary, comparable to the War Crimes
Chamber within the court of Bosnia and Herzegovina. Like the NTRC, the
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Special Chamber would form part of the national legal order, established
pursuant to an agreement between Burundi and the UN. The Special
Chamber would have jurisdiction to try those bearing the greatest respon-
sibility for genocide, crimes against humanity, and war crimes, with its tem-
poral jurisdiction limited to specific periods, including at a minimum the
events between 1972 and 1993. Amnesties would be invalid before the
Special Chamber,* which would consist of trial and appellate panels with
three and five judges, respectively. The majority of the judges, as well as the
prosecutor and registrar, would be international. The office of the prosecu-
tor and the supporting staff of the judges would also include international
personnel. Compared to the envisaged NTRC, the personal and temporal

jurisdiction of the Special Chamber

would be much more limited. As a crim-
Each institution would cast  inal tribunal, it would focus on the acts
a dzﬂérent [ig/gt on of specific persons during specific events
with greater intensity than the NTRC’s
resources would allow. At the same time,

Burundi's history.

it would be unable to consider the
entirety of the conflict, including its causes and course. Each institution
would therefore cast a different light on Burundi’s history, though both
would overlap in as far as they would be mandated to make pronounce-
ments on the criminal responsibility of individuals.
The UN Security Council adopted the recommendations of the
assessment mission and requested the secretary-general to enter into negoti-
ations with the Burundian authorities to bring about their implementation.”

LEARNING LESSONS FROM PAST EXPERIENCE

It was certainly not the purpose of the assessment mission to produce
a draft of postconflict mechanisms for Burundi that would be ready for
signature. But in light of the upcoming negotiations, some remarks on the
proposal seem appropriate, addressing three points of concern that are to
a large extent based on past experiences and debates about the parallel
operation of judicial and non-judicial accountability mechanisms.

Information Sharing and the Rights of the Accused

The report of the assessment mission recommends that the NTRC
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and the Special Chamber share information and evidentiary material and
that cases be referred from the commission to the Special Chamber when
appropriate. This recommendation might have been made in light of the
negative experiences of the Sierra Leone case. The relationship between the
Sierra Leonean Truth and Reconciliation Commission (TRC) and the
Special Court for Sierra Leone proved to be cumbersome. In two cases, the
Special Court for Sierra Leone refused to authorize an accused to testify
before the TRC for Sierra Leone. While in one case it was not convinced
that the accused had voluntarily agreed to testify, in the other case the
Special Court feared the testimony would end up as a “spectacle” that
might compromise the case against the accused.” With the envisaged insti-
tutions for Burundi, such a problem could be overcome by better timing.
If the NTRC finishes its work before the Special Chamber begins, the
operation of one institution would not interfere with that of the other.

Such timing, however, raises concerns regarding the right of the
accused to refrain from self-incrimination, a right that forms part of major
human rights instruments and is considered customary international law.”
Individuals called before the NTRC to give testimony on their own activ-
ities, and who are later accused before the Special Chamber, must be pro-
tected against the use of self-incriminating material from NTRC
proceedings by the Special Chamber. There are several ways out of this
dilemma. The simplest solution would be for the Special Chamber to cat-
egorically refrain from using self-incriminating testimony from the
NTRC. This might cause certain accused who admitted crimes before the
NTRC to be fully or partially acquitted by the Special Chamber for lack
of evidence. It is doubtful whether the general public in Burundi will
understand such a maneuver, and so this solution risks undermining
public confidence in the Special Chamber.

Alternatively, persons indicted by the prosecutor of the Special
Chamber could be exempted from testimony before the NTRC. This solu-
tion, however, seems largely theoretical. Not only would it be impossible
for the NTRC to predict who will eventually be accused by the prosecu-
tor, but such an approach would deprive the NTRC of many of its most
prominent witnesses. Predictably, the leaders of the main rebel groups will
be among the principal addressees of the Special Court. Not hearing their
testimony would be at odds with the envisaged mandate of the NTRC to
establish the truth independently and in an unbiased way, and reconcilia-
tion by truth-telling would be significantly hindered.
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One can argue that no one should be prevented from incriminating
himself if he wishes to do so. Nevertheless, if a potential accused volunteers
to testify before the NTRC, he might be reluctant to reveal the full truth
and create the sort of “spectacle” that the Special Court for Sierra Leone
feared. In addition, even if he testifies before the NTRC in a spirit of true
remorse and cooperation, he might be deprived of the option to decide
whether he wants to incriminate himself even before he is notified of
charges brought against him by the Special Chamber’s prosecutor. For all
these reasons, it seems advisable that persons who might later be indicted
before the Special Chamber should only be examined by the NTRC in con-
fidential hearings. The NTRC should not share this information with the
Special Chamber, and it should ensure
that its reports do not allow the identifi-
Not hearing the rebel cation of self-incriminating information
leaders’ testimony would be  received in such hearings. As an addi-

at odds with the envisaged tional safeguard, such testimony should

mandate of the NTRC occur on a voluntary basis.
10 establish the truth There are certain pitfalls with this

solution. In Sierra Leone, for example,
independently and public hearings and, in particular, cere-
in an unbiased way. monies of reconciliation that went along
with the hearings were among the most
powerful means of the TRC to foster
peace.” With respect to those potentially accused, such means of reconcilia-

tion would not be available to the NTRC. This solution also requires a care-
ful guess of the NTRC as to who might be indicted, unless the Prosecutor’s
Office of the Special Chamber is established at a very early point, ideally
before the NTRC commences its operation, and decides as soon as possible
who will be indicted. Even though it would raise practical difficulties, this
proposal seems the least problematic of the available options. In the laws set-
ting up the NTRC and the Special Chamber, provision should therefore be
made for confidential hearings of potential accused on a voluntary basis and
early determination of the accused by the prosecutor.

The National Truth and Reconciliation Commission:
Reconciliation by Truth-Telling?

As the name “National Truth and Reconciliation Commission” sug-
g
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gests, it is intended that the establishment of facts and responsibilities by
the commission promotes national reconciliation. The conditions for a full
determination of truth in the NTRC seem promising;: the Arusha Accords
are quite straightforward regarding the nature and causes of the conflict
and do not shy away from explicitly saying that it “stems from a struggle
by the political class to accede to and/or remain in power.”” It should,
however, be carefully considered that any truth-telling mechanism bears
certain risks for victims. If perpetrators do not fully and voluntarily avow
their crimes, the fate of victims is denied, and they run the risk of being
victimized a second time.* The experience of the Commission for Sierra
Leone and other truth commissions shows that a full and voluntary reve-
lation of the truth cannot be taken for granted.”’ However, if the perpe-
trators face enough pressure to tell the truth—in the form of being
exposed to the threat of criminal prosecution and sanction if the commis-
sion has doubts about the sincerity of their confessions—they are far more
inclined to comply with the process of truth-telling.

Certainly, criminal sanctions are, in principle, always available from
the Special Chamber, but the Special Chamber normally tries only those
most responsible. At present, the vast majority of perpetrators who might be
called before the NTRC do not need to fear criminal sanctions for not
telling the truth before the NTRC. Some thought must therefore be given
to preparing for criminal procedures or alternative sanctioning mechanisms
against individuals who do not reveal the full truth as determined by the
NTRC. The report of the assessment mission is quite frank on the inability
of the Burundian legal system to cope with a large number of criminal cases.
But the involvement of a traditional institution of dispute settlement, called
ubushingantabe, as an alternative was not even considered. This is a short-
coming of the report, in light of the fact that in Rwanda, traditional gacaca
courts are used for perpetrators involved in the 1994 genocide. Though they
are not satisfactory in all respects, gacaca courts do systematically encourage
perpetrators to reveal the truth: confessors can expect a significant reduction
of their sentences.”

Unlike the Rwandan gacaca courts, colonialism and the postcolonial
state somewhat superseded the ubushingantabe, although it did not fall into
complete disuse. Ubushingantahe consisted of panels on various levels, com-
posed of respected men of the community (bashingantabe), both Hutu and
Tutsi, who obtained this status after a long learning and initiation proce-
dure. The panels were responsible for all sorts of dispute settlement.” The
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transitional constitution and Burundi’s current constitution envisage the

revitalization of the ubushingantabe as an instrument of peace and social

cohesion, and the Arusha Accords recognized the bashingantabe as a factor

in promoting cohesion.* If reactivated, the wbushingantahe may be well
placed to function in complementarity
to the NTRC, sanctioning low-level per-

Ubushingantahe consisted petrators unwilling to come clean.

of ])zmelf on various levels, The Arusha Accords foresaw that

composed of respected men the NTRC should be competent to
implement measures likely to promote

of the community, who

obrained this status dﬁ er measures to the government.” This pro-

a long lear ning and vision recalls the case of Sierra Leone,
initiation procedure. where the TRC had the ability to make
recommendations that the government

reconciliation or to recommend such

was legally obliged to consider, as well as
to hold reconciliatory ceremonies. With some hindsight, both are ranked
among the major assets of that commission’s legal framework.* The report
of the assessment mission for Burundi, however, is silent on these aspects
of the Arusha Accords. One must hope that this issue will be addressed
during the drafting of the new law on the NTRC.”

The Temporal Jurisdiction of the Envisaged Institutions

Some remarks on the temporal jurisdiction of the envisaged institu-
tions will conclude these observations. First, the future accountability
mechanisms need to take into account crimes that continue to be com-
mitted. For example, the victims of the Gatumba massacre of August
2004, where about 150 Banyamulenge (Tutsi) refugees were killed by the
FNL and like-minded actors,” are still waiting for a judicial investigation,
in spite of the Security Council’s call to bring those responsible to justice.”
The report reveals that Burundian interlocutors preferred that the tempo-
ral jurisdiction of the NTRC and the Special Chamber be extended to give
it authority to hear cases for events occurring after the year 2000.
Otherwise, the institutions could be charged with bias, because limiting
their jurisdiction to narrow periods of time might result in a one-sided per-
ception of the entire conflict.

On the other hand, if the Special Chamber investigates crimes
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dating back as far as independence, the principle nulla poena sine lege prae-
via (no punishment without previous law), a customary human right,*
requires a careful examination of whether the crimes under the jurisdiction
of the Special Chamber were actually punishable at the time of their com-
mission. Burundian law provides no basis in most cases because genocide,
war crimes, and crimes against humanity were inserted into the national
legislation only in 2003.” The question is therefore whether and since
when the crimes under the jurisdiction of the Special Chamber are or have
been part of customary international law. The answer should be uncon-
troversial for genocide. Crimes against humanity were already prosecuted
under the statute of the Nuremberg International Military Tribunal, which
was endorsed by the UN General Assembly.*

Doubts arise, however, as to whether and to what extent acts com-
mitted in a noninternational conflict were punishable under customary
international law in 1962 and beyond. Two conditions need to be met for
this. First, there must be a customary rule prohibiting such behavior, and
second, any serious breach of the rule needs to entail criminal punishment.
Although Common Article 3 to the 1949 Geneva Conventions stipulates
some rules applying to this type of conflict that are held to be declaratory
of customary international law, the conventions do not require the crimi-
nalization of acts falling under the article. The 1977 Second Additional
Protocol to the Geneva Conventions, which regulates noninternational
warfare, does not oblige states to punish violations of its provisions. The
Statute of the International Criminal Tribunal for Rwanda (ICTR ) was the
first international instrument to criminalize “serious violations” of
Common Article 3 to the Geneva Conventions,” at the time a controver-
sial provision.* The subsequent jurisprudence of the ICTR and the Special
Court for Sierra Leone on war crimes in internal conflicts makes it safe to
- say that today these crimes have crystallized in customary international
law.® However, this is a relatively new rule of customary international law
that did not exist before approximately 1990. Unless the temporal jurisdic-
tion of the Special Chamber with respect to war crimes is limited to facts
that occurred after about 1990, the Special Chamber’s statute will be at
odds with the interdiction of retroactive criminal sanctions.

CONCLUSION

One cannot fend off the impression that the recommendations of
the assessment mission were drafted with little care for the small print,
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issues that might seriously impede the operation of the institutions envis-
aged and limit their positive effects. It is understandable that, in preparing
a report for the Security Council that suggests the establishment of yet
another costly venture in the field of postconflict justice, the assessment
mission was careful not to blur their proposal by touching upon too many
intricate details. But only a thoroughly prepared plan is worthy of the
international community’s investment. Those negotiating the agreements
between the UN and Burundi would be well advised to devote their atten-
tion to the most intricate details. Appropriate solutions need to be found
for information-sharing between the proposed institutions and the deter-
mination of their temporal jurisdiction. Auxiliary judicial accountability
mechanisms for low-level perpetrators as well as additional competencies
of the NTRC intended to foster reconciliation should also be considered.

Negotiations might be complicated by the fact that the government
of Burundi has changed since the release of the report. The political group
now in power, the CNDD-FDD, was once allied with the FDD, a rebel
movement that may be charged with numerous atrocities. The govern-
ment’s long-term position regarding postconflict justice therefore needs to
be clarified.* Peace in Burundi remains fragile. Efforts to set up postcon-
flict justice mechanisms in Burundi are conditioned by an increase in sta-
bility in the country and the prognosis that their operation will not
endanger stability. Taking the observations made here seriously might
improve this prognosis. m
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