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INTRODL CTION 

The cases in this section are divided according to the status of the employee challenging the restrictions -- non-union 
or union. 

The case of Kurt2 v. Ciiy uf North Miami, in 1993, appeared to provide a significant boost to erfurts challcliging 
workplace smoking policies. A Florida appeals court struck down North Miami's regulation requiring applicants tbr 
positions with the city to sign an affidavit stating tliey had not smoked during the previous year. That ruling, however, 
was ovelturned by the Florida Supreme Couri in 1995. The U.S. Supreme Court refused to review that ruling, allowing 
the North Miami regulation to stand. 

In the union employee cases, unions typically have challenged an employer's unilateral imposition of a smolting ban 
as an unfair labor practice. In general, the unions have been successful in forcing employers to negotiate abour smoking 
bans, although they may be less successful in the future as workplace smoLing restrictions become more prevalent. I t  
should be noted that requiring an employer to negotiate on a particular issue is not a requirement that the parties 
ultimately reach agreement or that the dispute must be resolved in a particular way. 



DECISIONS IN FAVOR OF EWPLOYET.~ 

[I]  Besf Lock Corp. v. Review Board of [hi. 
Indiana Dept. of Etnploymen? and Training 
Services, 572 N.E.2d 520 (Ind. Ct. App. 
1991). [ I  1-12-93] 

The employer, Best Lock Corporation, had a company 
rule that prohibited employees from using tobacco, 
alcohol and drugs at anytime -- whether at work or 
away from work (the TAD rule). Best Lock fired 
Daniel Winn for violating the TAD rule when Winn 
admitted he had been drinking on several occasions 
four years previously, shortly after Winn started 
working at Best Lock. Winn sought unemployment 
benefits, claiming that there was no just cause for his 
termination. 

The court held that Winn was entitled to benefits 
because Best Lock had failed to establish a reasonable 
relationship belween the TAD rule and Best Lock's 
business interest. The court reached this decision even 
though Winn had stated on his job application that he 
did not drink alcohol and that he would abide by the 
TAD rule. The court's holding affirmed the decisions 
of an unemployment claims deputy, an appeals referee 
and the state une~nployment review board. 

One of the findings made by the referee was that "no 
evidence was presented at the hearing that [the TAD] 
rule is reasonable or necessary for proper conduct or 
production at work. The claimant did not refuse to 
obey any instmctions or rules that were work related." 

The court distinguished Grusendorfv. Ohlahunlu City 
by stating that Crusendorf(i) started with a presump- 
tion that a rule prohibiting smoking by first-year 
fuefighter trainees was valid and (ii) placed the burden 
on the employee to show that there was not a rational 
basis for the rule. In Des/ Lock, there was no 
presumption of validity and the employer had the 
burden of showing that the rule was reasonable. 
Grusendorfis summarized in the "Decisions i n  Favor 
of  Employers" subsection. 

Special circumstances which may have affected this 
decision: (i) Best Lock was represented at the 
administrative level by its personnel manager; (ii) Best 
Lock did not aggressively defend the rule prior to 
appeal; (iii) Best Lock failed to timely raise its 
arguments relating to the alleged costs of employee 
smoking; (iv) Best Lock inexplicably failed to follow 

a rule which required parties to attach copies of 
pruposed additional documentary evidencc to the 
application lo admit same; and (v) Bcst Loqh offered 
no work-related reasons for firing Wlnn. 

[2] Caron v. Silvia, 588 N.E.2d 71 1 (Mass. App 
Ct. 3/23/92). [I 1-12-93] 

A Massachusetts appeals c o u ~ t  denied summary 
judgment to the defendant employer, holding that a 
state worker has a constitutionally protected right to 
publicly denounce restrictions on smoking in state 
offices. 

Ms. Caron, a fonner social worker for the Department 
of Public Welfare, is an advocate of smokel-s' rights 
who was fired after talking about workplace smoking 
on the news program "60 Minutes" and two Boston 
television programs. The appeals court unanimously 
found that because Ms. Caron's expression had 
addressed a "public issue," she was entitled to First 
Amendment protection. 

Caron was a defendant in another ETS-related case. 
Lee v. Caron and [he Srare Deparrmi.nr of Ci'eifirre, in 
which a co-worker of Caron's sued for a sniolte-free 
workplace. Caron asked to be joined as a derendant a2, 
she alleged her "addiction" to cigarettes would hamper 
her work performance if she was denied the right to 
smoke. Lee ultimately settled the case after the 
employer agreed to separate smokers and nonsmokers. 

[3] Duniels v DCA, fnc. (Minnesota Department 
of Human Rights) (decided 1988). [I 1-12-93] 

The Minnesota Department of Human Rights 
invalidated a company's policy of refusing to consider 
smokers for employment. The complainant's encounter 
with DCA was just one instance where the company 
refused to consider smokers for employment, the 
Human Rights D e p a h e n t  found. The policy was 
based on DCA's belief that smokers are "more likely to 
become disabled or subject to chronic illness," 
according to the department. Moreover. DCA !2 4 
apparently admitted that current e~nployees would be 
terminated if they were found to have smokcd during '3, 
nonworking hours. 
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DCA's justification for its policy was unacceptable to 
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the department, which found "probable cause" for a 
human rights violation and characterized the policy as 
an "intrusion illto peoples' behavior away from the 



work place and in matters unrclatcd to nork." DCA 
failed to show that the policy was based upon a job 
necessity or that it was a bona fide occupational 
qualification, the department said. 

The Minnesota Human Rights Act prohibits an 
employer from denying or terminating einploymetnt 
"solely because of adisability or perceived disability," 
the department said. "Although there is significant 
debate about whether smoke itself is a disability. . . the 
practice here constitutes disability discrimination either 
way as the exclusion of persons in this group 
(smokers), based on a presumption of increased risk for 
disability, falls within the Act's definition of disability 
discrimination." 

[4] Rossborough v Plymouth (Massachusetts 
Civil Service Commission) (decided August 
1994). 112-17-95] 

According to a press report, the Massachusetts Civil 
Service Commission reinstated a police officer fired iin 
1993 under a law that prohibits police officers hired 
after 1988 from smoking on or off the job. Although 
Officer Lynne Rossborougl~ has been reinstated, she 
apparently was not awarded back pay. According to 
Rossborough's attorney, laws that prohibit officers from 
drinking alcohol while on duty are not enforced as 
strictly as the smoking ban was enforced against his 
client. Drinkers apparently are not dismissed outright. 
See The Boston Globe, August 12, 1994. 

DECISIONS IN FAVOR OF E~IPLOYERS 

[ I ]  Drug Plaslics & Glass Cumpun): lnc., 1992 
WL 394663 W.L.R.B. 12116192). [I 1-12-93] 

The Board reportedly affirmed the decision of an 
administrative law judge that the employer lawfully 
dischwged an employee for violating its policy against 
smoking on the production floor while production was 
in progress. Although the Board rejected the 
employee's claim that he was discharged because of his 
union organizing activities, i t  did affirm a finding that 
the employer committed unfair labor practices in the 
context of the union's organizing campaign. Sea BNA 
Daily Labor Report, January 14, 1993. 

121 In the Matter of Forranoff Fine Jeurelry 
Silverware, Inc. v. New York State Division of 
Human Rights, 1996 WL 279470 (Appellate 
Division, Second Department) (decided May 
20, 1996). [12-2-96] 

A New York appeals coun ruled that a business did rnot 
illegally discriminate against a job applicant rvbo was 
not hired after admitting she smoked cigarettes outside 
the workplace. The decision reversed a November 
1994 ruling by theNew York State Division of Human 
Rights in favor of  the job applicaiit, wllo had been 
awarded $10,000 in compensatory damages. The 
dccision of the Division of Human Rights was based on 
Executive Law S 296(1)(a), which prohibits an 
employer from discriminating against prospective 
employees who are "disabled." 

The appeals court disagreed with the Division of 
Human Rights' finding that the job applicant was nut 
disabled "within the meaning of Executive Law $ 
292(21), based upon her smoking outside the 
workplace. The defendant's status as a smoker outside 
of the workplace. without more, does not constitutr a 
disability within the aforesaid section." 

A press release by Action on Smoking and Health 
(ASH) has commented that the ruling "may help put an 
end to claims that there is some kind of right to smoke. 
whctlner the smoking occurs in public in a private 
office, or even in the home, or that there is some 
requirement that smokers bc protected or 
accommodated." The group continued; "ASH helped 
to develop the legal principle under whicli nonsnnokers 
who are susceptible to tobacco smoke are entitled to 
protection From secondhand tobacco smoke >is 'disabled 
persons.' However, ASH notes, smokers are not 
addicted to smoking. Rather, Lome smokers are 
addicted to nicotine, but they can now satisfy that 
addict~on without smoking." See ASH Press Release 
(undated), posted on Lhe Internet. 

[3] Graffv. Thermal Conrrol, lnc., No. 20,338 
(New Mexico Supreme Court) (decided 
February 17. 1993). [I 1-12-93] 

The New Mexico Supreme Court affirmed an entry of 
summary judgment against a smoker who was fired lor 
smoking during her lunch break off her employer's 
premises. Ann Graff was fired before enactment of the 
New Mexico Employee Privacy Act; she had sued 
Thermal Control for breach of contract, wrongful 
temiination, negligent misrepresentation and prirnu 
facie tort. 

The court based its decision on the state's employment- h) 
at-will case law and specifically rejected Graft's claim 
that a discharge for smoking cigarettes violates a 3 
fundamental right to privacy. 
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[4] (;rusmndurJ'v. Oklahonta Cily, 816 F.2d 539 
(10th Cir. 1987). [ I  1-12-93] 

Although the court upheld a firc dcpartmcnt's ban on 
off-duty smoking applicable to firefighler trainees, the 
court agreed with the plaintiff that the defendant's 
smoking ban infringed upon liberty and privacy rights, 
stating as follows: 

It can hardly be disputed that the Oklahoma 
Clty Fire Departmeld's nonsmoking regulatio~i 
infringes upon the liberty and privacy o f  fire- 
lighter trainees. The regulation reaches well 
beyond the work place and well beyond the 
hour for which they recelve pay. It burdens 
them after their shift has ended, restricts them 
on weekends and vacations, in their 
automobiles and back yards and even, with the 
door closed and shades drawn, in the private 
sanctuary o f  their own homes. 

816 F.2d at 541. The Court upheld the smoking ban 
based upon a finding that the ban bore a rational 
relationship to the promotion of  the health and safety of  
the fuefighter trainees. " m e  one peculiar aspect of  the 
non-smoking regulation that [did] not appear entirely 
rational" to the Court was that it applied only to first 
year firefighter trainees and not to all firefighters in the 
department. The Court refused to consider whether the 
smoking ban was infirm on equal protection grounds. 
however, because that issue had not been raised by the 
parties. Id, at 543. 

[5] Hurficld v. Johnson Conrrob. Inc., 791 
F.Supp. 1243 (E.D. Mich. 515192). [I 1-12-93] 

The court entered summary judgment in favor o f  
defendant, extinguishing Donald Hatfield's claim that 
he was wrongfully discharged for smoking in a 
restricted area. Hatfield had been a supervisor for 
Johnson Cot~trols, which manufactures batteries. I-le 
apparently was caught smoking in a restricted area on 
two occasions. The first t i~ i le  he was suspended; the 
next time he was fired. 

Hatfield alleged that Johnson Controls selectively 
enforced the rule against smoking in the restricted area 
and that he was contrachlally entitled to intermediate 
discipline under the terms o f  the employee handbook. 
The court concluded, however, that Hatfield failed to 
raise a genuine issue o f  material fact to support either 
claim. 

[6] H~rltr~i. v. R e i n b ~ k  Foudv, Inc.. 480 N. W.2d 
40 (Suprcmc Court, Iowa) (decided 
January 22, 1992). [ I  1-12-93] 

The court found that a plaintiff who alleged that slie 
was fircd in part because she complained about a no- 
smolting policy had failed to eatabliah a prima facic 
case of  retaliatory discharge. 

In rejecting Diane Hulme's claim of  retaliatory 
discharge, the court noted evidence that her ncgative 
attitude was a frequent source o f  friction at work and 
that other employees at the store were relieved by her 
discharge. 

[7] K~rriz v. Cip of North Miutni, Ftur'lorida, No. 95- 
545 (U.S. Supreme Court) (petition for 
certiorari denied January 8, 1996). [ I  - 17-96] 

The U.S. Supreme Court. on January 8, 1996, deciined 
to review a decision by the Florida Supreli~e Court that 
sustained a North Miami regulatiorl requiring 
applicants for positions with the city to sign an affidavit 
swearing they had not used tobacco products during the 
previous year. Petitioner Arlene ICurtz framed the issue 
for review as follows: "Whether the City o f  North 
Miami's regulation requiring that any applicant for any 
City job execute, as a condition of  applying for 
employment, an affidavit stating that he or she has not 
smoked or used tobacco products for the preceding 
twelve months violates the Due Process Clause o f  the 
Constitution o f  the United States where the regulation 
is conceded by the City to be unrelated to job functions 
or performance and where the City's only asserted 
justification for the regulation is the reduction o f  costs 
resulting from smoking-related illnesses." 

Kurtz applied for the position o f  clerk-typist with the 
city in May 1990. Two months earlier, the city adopted 
Administrative Regulation 1-46, requiring job 
applicants to sign an affidavit that they had not used 
tobacco products during the previuus year. Kurtz, a 
smoker for some 30 years, could not sign the affidavit 
and was no longer considered for the position. 

A Florida trial court upheld the regulation as 
constitutional; however, a Florida appeals court ruled 
that the regulation violates the Florida Constitution's 
express privacy guarantee. Tne Florida Supreme Court 
overruled the appeals coun on April 20. 1995. 

The Florida Supreme Court ruled that the ordinance h) 

violated neither the state nor federal constitution. 
0 
4 

According to the court, the city had a rational basis for 2 
its action pursuant to its "legitimate interest in G, 
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attempting to reduce health insurance costs and to 
increase productivity." The city had shown that "each 
smoking employee costs the City as much as $4,611 
per year in 1981 dollars over what it incurs for 
nonsmoking employees." The coun also observed that 
"the City is using the least intrusive means in 
accomplishing this compelling interest because the 
regulation does not prevent current employees from 
smoking, it does not affect the present health care 
benefits of  employees, and it gradually'redilces the 
number of  smokers through attrition." 

Kurtz was represented in her petition to the U.S. 
Supreme Court by Pamela A. Cl~amberlin of Miami, 
with assistance from the American Civil Liberties 
Union of  Florida. 

IS] Operarion Badlaw, Inc, s. Licking Counrq. 
General Hgallh District Board of He~dth, 99 1 
F.?d 796 (6th Cir.4113193). [I l-12-93] 

The Sixth Circuit Coult of Appeals dismissed the 
claims of a non-profit group that challenged the 
constitutionality of regulations limiting smolting in 
public places and places of employment. 

Plaintiff Operation Badlaw. Inc.. challenged the 
regulations on grounds of equal protection, due 
process, privacy, commerce clause, and impainnent of 
contract. The court found tliat none of these rights had 
been violated and that the regulations had a rational 
relationship to "the legitimate statc pr~rpose of 
minimizing unwanted exposure to second-hand 
smoke." 

[9] Quinn, Gent, Buseck und Leemhuis, Inc, 1,. 

Unrmpioyment Con~pen~~ation Board of 
Review, 606 A.2d 1300 (Pa. Commw. Ct. 
4/8/92). [I 1-12-93] 

The court held that an employee who resigned fram her 
job after learning that her employer planned to 
implement a smoking ban was not eligible for 
unemployment compensation benefits. 

The court stated that this case showed a mere 
dissatisfaction with the employer's new smoking ban 
and an attempt by Ms. Sinclair to elevate the cause of 
smokers within the workplace and to advocate on their 
behalf Moreover, the court stated that it will not allow 
unemployment compensation benefits to an employee 
who quits employment because smoking is banned 
within the employer's workplace, at least until such 
time as the legislature enacts laws to protect the rights 
of smokers. 

The dissenting opinion said that, based upon the 
specific facts of this case. the employer's smoking ban 
was not reasonable where it expected employrcs. 
especially the older ones, to venture outsidc in Eric. 
Pennsylvania, during severe winter weather in order to 
smoke. T l~a  dissent also said that the employer did not 
otherwise reasonably accommodate those e~r~ployees 
who smoked. 

[I01 Riddle v. Amper Corporation, 839 I'2d 489 
(Colo. Ct. App. 3/19/92), [ I  1-12-93] 

Affi~ming a decision of the Colorado workers' 
compensation appeals board, the court denied an 
employee's claim that she was rendered totally and 
temporarily disabled by mental stress caused by the 
implementation of a no-stnoking policy in the 
electronics ~nanufacturing plant of her employer. 
"[C]laimant's stress was nltributahle to facts and 
circumstances which are comnmn to all tields a t  
employment," the board had said. 

The appellate court found no evidence to support 
Sharon Riddle's assertions that total smoking bans are 
uncommon in all fieids of employment, or that the 
employer had retaliated against her because of her 
opposition to the smoking ban. 

[I I] Federal Magistrate Upholds Smoking Bans. 
[Y-2-94] 

According to a press report, a U.S. magistrate upheld a 
ban on smoking in govern~nent buildings in Ohio 
against an equal protection and due process challenge. 
The suit, filed on behalf of Dayton and Montgomery 
County employees, reportedly alleged that the bans 
violated the constitutional rights of government 
employees who smoke. According to the magistrate. 
"For at least decades, governments acconunodated the 
competing interests of their smoking and non-smoking 
employees by con~pletely preferring the interests of the 
smokers. Now, in light of new evidence on the health 
risks of environmental tobacco smoke, governments 
have begun instead to prefer the interests of  non- 
smokers." See The Pluin Dcalrr. June 9. 1994. 

SETTLEMENTS 

[I]  Bone v. Ford Meter Box Co, Case No. 
85C01-9101-CP-28 (Circuit Court of 
Huntington County, lndiana, filed 111 5!9 1) 
[I 1-12-93] 
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Janice Bone was terminated after a company drug test U 
found nicotine in her urine. She claimed that her -L N 



terrni~iation was predicated aolely by lier soloking of f  
the job: she alleged that she had, by choice, never 
smoked at the office during her employment with Ford 
Meter. Ms. Bone's complaint alleged invasion of 
privacy, intentional infliction ofemotional distress, and 
wrongful termination. 

On June 28. 1991. Ms. Bone's son. Sean, filed a 
separate suit against Ford Meter, alleging that he was 
terminated because he chewed tobacco of f  the job. 

The cases were settled for an undisclosed sum 

/2] Spain v. The Hotrsing Authorily qf Conwuy 
(Court o f  Coinmon Pleas, I-lorry County, 
South Carolina) (filed April 15, 1992: 
apparently settied April 28, 1992). [I 1-12-93] 

Just prior to a show cause hearing, the dcfcndant 
housing authority apparently capitulated to the 
plaintiffs' demands to relax the housing authority's 
policy o f  prohibiting smoking indoors. The pla in l i f i  
were four employees o f  the housing authority; they 
alleged that the South Carolina Clean liidoar Air Act of  
1990 required their employer to permit srnoking in 
enclosed private offices and designated areas o f  
employee break areas. Defendant agreed ta amend its 
smoking policy accordingly, and Surther agreed to pay 
plaintiffs' attorney's fees. 

[3] Sherer v Acccs.s Graphics Inc.. No. 94CV- 
000134 (District Court, Boulder County, 
Colorado) (dismissed October 4, 1994) 

On October 4, 1994, the court entered an order 
dismissing the action with prejudice after the patties 
reached a settlement in September. Details of  the 
settlement were not made public. The case, scheduled 
for trial in March 1995, was apparently [he only one of  
its k i d  in which a smoker attempted to enforce a state 
privacy statute to protect the right to smoke. 

Plaintiff Paul Sherer claimed he was fired because he 
was seen smoking at a shopping mall during his lunch 
hour. He claimed that his former employer, Access 
Graphics Inc., violated a Colorado law prohibiting 
employment discrimination against those who engag; 
in lawful activities during nonworking hours. 

[I] Butler v. Peterson (Court of Common Pleas. 
Summit County, Ohio). [I 1-12-93] 

Ih is  is a class action suit filed by thr Ohio Legal Rights 
Service on behalf o f  resident patients of a stale-uwued 
psychiatric hospital in which smoking has been 
prohibited indoors and outdoors on [he premises. The 
plaintiffs' complaint alleges that the ban was 
improperly promulgated, violates equal protection and 
due process rights, and'has created a safety hazard in 
that illicit smoking has caused fires in the facility since 
the policy was implemented. Plaintiffs' motion for a 
preliminary injunction against the ban is pending. 

[Z] Colrs v. R i b f i r  Bay ilreu Con~murrrs (Fair 
E~nployinent and Housing Commission. San 
Francisco, California) (filed January 1992). 
[I 1-12-93] 

Plaintiff reportedly alleges that she was fired in January 
1992 after she notified lier supervisor that she ititended 
to protest the denial of  a promotion. Her application 
for promotion was allegcdly denied because of  hcr 
"relationship with cigarettes." 

[ 3 ]  Kecney v, lnvesiors Savings Bank (U.S. 
District Court, District o f  Colurnbia) (filed 
1992). [I 1-12-93] 

Plaintiff reportedly alleges she was fired for faiiure to 
implement or enforce a smoking ban at Ltir savlngs and 
loan branch office she supervised. The savings and 
loan has been placed in receivership by the Resolution 
Trust Corporation, but plaintift's claim reportedly bas 
been prese~ed in the receivership process. 

[4] Lumber1 v. Cily of Munleca (City Personnel 
Board, Manteca, California). [I 1-12-93] 

According to unconfirmed reports, plaintiff Larnbert, a 
policeman in Manteca, California, filed an 
administrative complaint before thc city personnel 
board challenging a ban against hiring smokers. 
Plaintiff was threatened with disciplinary action for 
smoking off the job. I-Ie has alleged that lie is 
physically unable to stop smoking. Following the 
personnel board hearing, the losing party reportedly 
would have the right to a de nova city counsel hearing, 
then judicial review. 

[5] Loth v. Cily of Tacoma (W.D. Wash. 1990). 
[I 1-12-93] 

The Tobacco Institute reported that Mr. Loth filed a 
discrimination suit as a handicapped employee because h) 
he is unable to maneuver his wheelchair to the snioking 0 
room in the limited time allowed for smoking breaks -4 

h) 
and received a reprimand for excessive break time. -. 
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[6]  IVlaite v. MetaNic,s Inc (New Britain Superior 
Court, Connecticut) (filed Janualy 30, 1995). 
[12-17-95] 

According to a press report, a woman who was 
allegedly discharged from her job as a customer sales 
representative because she was a smoker has tiled a 
wrongful discharge suil against her employer in a 
Connecticut court. Evidently, plaintiff Catherine Whitc 
told her employer she was a smoker several months 
after she was hired. The company chairman allegedly 
began harassing her about her smoking and her hours 
were subsequently cut. White claims she was fired in 
December 1994 in retaliation for a stnoking 
discrimination complaint she filed with the slate labor 
department the preceding month. 

A state labor investigator reportedly issued a norice in 
response Lo the complaint. requiring the employer to 
refrain from imposing as a condition of employment 
that employees not smoke or use tobacco products 
while offduty. Connecticut has a statute that prohibits 
discrimination in employment against smokers. 
According lo a state labor department spokesperson, 
the agency has not previously handled a wrongful 
discharge case involving an cmployee's all'-the-jub use 
of  tobacco. See The Harlfurrl Courant, February 1, 
1995. 



DECISIONS IN FAVOR OB UNION E ~ ~ P L O Y E E S  

[I]  Buffalo, New York, Public Employees Thwart 
Workplace Smoking Ban. [8-29-96] 

A press report indicates that the New York Public 
E~nployment Relations Board overturned a workplace 
smoking ban unilaterally imposed on municipal 
employees 14 months ago by the Buffalo city 
government. The board ruled that the city was required 
to negotiate changes in workplace smoking policy with 
the unions that represent city workers. The smoking 
ban will reportedly remaill in effect, however, until 
after the city's appeal of the decision has been resolved. 

The smoking ban was apparently pushed through the 
city council by former council member Clifford Bell, 
described as "an antismoking advocate." Prior to the 
ban, the city adhered to a state law that allows 
workplace smoking as long as no one in an office 
objects. Since the ban took effect, rnany workers 
reportedly smoke outside or slip away to bathrooms or 
private offices. See The Buffalo NL.IL.S, June 5. 1996. 

(21 56th Combat Support Group v. National 
Federation of Federal Employees Local 153, 
1992 WL 102042,44 PLRA No. 90 (Federal 
Labor Relations Authority) (decided May I ,  
1992). [I 1-12-93] 

The authority held that the Combat Support Group 
violated federal labor laws when it implemented a 
smoking ban without giving union employees an 
opportunity to negotiate about the ban's substance or 
impact. Nevertheless, the suppolt group did not have 
to rescind the ban, because after the union filed an 
unfair labor practice charge, the parties commenced 
negotiations. In the negotiations, the union reportedly 
did not demand a return to the status quo of an indoor 
smoking room. The negotiations resulted in the 
establishment of an outdoor smoking area 75 yards 
from the building. 

[3] Electromation, Inc. v. National Labor 
Relations Board, 1994 WL 502513 (U.S. 
Court of Appeals. Seventh Circuit) (decided 
September 15, 1994). [12-21-95] 

The Seventh Circuit Court of Appeals ruled that an 
employer violated the National Labor Relations Act by 
forming and participating in employee committees to 

resolve contentious issues such as company smoking 
policy. Because the case clearly involved employer- 
dominated committees, the court declined to decide 
whether more contemporary "employee involveme~~t" 
committees should be permitted under the NLRA. 

The employer formed the committees to respond to 
employee dissatisfaction with changes in attendance 
and wage policies. The employer dictated which 
employees would serve on the committees and ushat the 
topics of discussion would be. In addition. committee 
meetings were held during working hours and were 
attcnded by the employer. These factors, among 
others, convinced t l ~ c  court that the committees had 
been formed for pcirposes of dealing with conditions of 
empioytnent on a bilateral basis and were unlawfully 
dominated by the employer. 

[4] Hi-Tech (irbir Cbrp und fnt r rn~i~ionul  
Brotherhood of Electricnl Workers, Local 
Union No. 1510, 1992 WL 296023 (N.L.R.B. 
9130192). [I I-12-921 

The National Labor Relations Board determined that an 
employer was required to submit a change in its 
\vorkplace smoking policy to collective bargaining. On 
appeal, the Board specifically held that the language of 
the collective bargaining agreement between the parties 
did not constitute a waiver of the union's statutory right 
to bargain about the implementation of a work rule. 

[5] Hi-Tech Cable Corp, 318 NLRB No. 24 
(decided August 10, 1995). [12-21-95] 

For the second time in three years, the National Labor 
Relations Board ruled that Hi-Tech Cable Corp. 
violated the National Labor Relations Act by 
unilaterally imposing a smoking ban at its Starkville, 
Mississippi plant, notwithstanding objections by the 
employees' bargaining representative, the InLernational 
Brotherhood of Electrical Workers. The Board 
apparently rejected the company's claim that "health, 
cost, and production-related justifications" necessitated 
its position, finding instead that Hi-Tech railed lo 
bargain in good faith concerning the smoking policy. 

In 199 1. Hi-Tech "banned all use of tobacco anytime 
and anywhere on company property." In response to a 
challenge by the Electrical Workers, the Board ordered 
the company to bargain with the union regarding the 
ban. During three days of negotiations, the company 



categorically rejccted thc union's requests for a 
designated smoking area and for removal of "110 

tobacco" signs posted at thc entrances to company 
parking lots. In its latest ruling, the Board apparently 
ordered Hi-Tech to bargain in good faith concerning 
"the usage of tobacco by unit employees," and lo 
"embody any understanding reached in a signed 
agreement." See BIVA Labor Doi !~.  August 18, 1995. 

[6 ]  /mperial Floral Distribulors, Inc, and 
Amulgamuted Industrial and Toy and Novely 
Workers of Atngrica, Local 223. 1995 WL 
592490 (Nationai Labor Relations Board) 
(decided September 29, 1995). [I-17-96] 

The National Labor Relations Board ruled against the 
now-defunct Imperial Floral Distributors, finding that 
the firm engaged in a number of utlfa~r labor practices 
including implementation of a facility wide smoking 
ban ~n revdliation fur employees pursuing un~on 
activities. The employer's retaliatory activities began 
in November 1994 and lasted until its Glendale. New 
York, facility closed in December 1994. T l ~ e  e~nployer 
failed to answer the charges filed by NLRB's general 
counsel. 

[7] I n  The Molter uf'drhitration Between Thc 
Flexible Corporation and The Untted Bee1 
Workers of America, FMCS No. 90-17998, 
Grievance No. 8265-418-89 (Federal 
Mediation and Conciliation Service) (decided 
October 25, 1990). [I  1-12-93] 

In response to a 1990 arbitration decisior~ that The 
Flexible Corporation's no-smoking policy was 
unreasonable, the company amended its policy by 
allowing employees to smoke only in the "smoking 
area" of the break/lunchrooms. The smoking area was 
divided from the ~lonsmoking area by a partition which 
did not reach a high open ceiling. Two "smoke eaters" 
were suspended above the smoking area. 

A second arbitrator held that the company's smoking 
policy still was unreasonable and that the partitiol~ing 
ofthe lunchroom, the installation of smoke eaters, and 
the installation of  separate vending machines for 
smokers and nonsmokers were "band aid cures" that 
did not "directly and proximately benefit the health of 
the employees." 

The arbitrator stated as follows: 

As noted in the [I9861 Surgeon General's 
Repom, the only effective way to remove smoke 
from the air is lo increase the exchange of 

indoor air wit11 cieilr~ outdoor air. Tllc repon 
casts serious doubt on the effecliveness of cost 
effective filtration devices such as "smoker 
eaters" in removing smukc l i ~ n ~ e s  from the air. 
No modifications have been lnade to the 
venttlation systcm and the exchange of indoor 
air for clean outdoor air has not increased. The 
pa~titioned smoking area still concentrates larye 
numbers of smokers in a relatively small area, 
increasing the amuunt of passive smoke to 
which smokers are subjected. Evidence 
presented at the hearing also indicates that 
because of the open ceiling, tobacco smoke 
comes over the top o f t l ~ e  partitions into the no 
smoking area, subjecting nonsmokers to 
concentrated passive smoke. Tile brnetits 
gained by nonsmokers having their own 
vending machines is tninimal. 

In the prior 1990 arbitratio11 decision, the arbitrator had 
found that when employees were permitted to smoke in 
the plant, the smoke dissipated before reaching feilorv 
employees because of the high ceilings and the amount 
of distance between en~ployees on the floor. The 
previous arbitrator "fanlted the company for failing to 
determine t l ~ e  amount of exposure to smoke fumes in 
any area or to evaluate the effectiveness of the ventila- 
tion system, even though the resources and technology 
to do so were available." 

[ S ]  In  /he Matier o j  Drpirrunenl lg //I< ;Vary 
Trident Refit Fuciliiy, Bungor. Silverdule, 
F'u~hington and Locul Lodge 282, 
lntrrnationul Association of illuchinis~s ar~d 
Aero.rpace Workers, AFL-C/O, 1994 WL 
723813 (Federal Service Impasses Panel) 
(decided December 27, 1994). [12-21-95] 

The Federal Service Impasses Panel resolved a dispute 
over smoking during breaks at a naval facility that 
repairs and refurbishes submarines by requiring two 
15-minute paid breaks for the facility's employees. 
E~nployees will be per~nitted to smoke during these 
breaks. Prior to the ruling, no official break policy 
existed at the facility and employees were permitted to 
leave their work stations at will for any reason. 
However, after a workplace smoking ban was imposed, 
smokers apparently abused the privilege by taking 
extensive smoking breaks. The employer, attempting 
lo quell complaints by nonsmokers, sought to ban 
smokingentirely by refusing to pay employees for any 
time on the job during which they smoked. The panel N 
rejected the employer's recommendation to continue 0 
the ad hoc smoking ban, as well as the union's -4 
recommendation that the non-structured break policy 2 
be continued. G) 
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[9] John  deer^ C;), Local IZj, United A i m  
IVorkrs, 1993 W L  321785 (OfficeofGeneral 
Counsel, National Labor Relations Board) 
(decided July 29, 1993). [2-I 1-94] 

General Counsel of the National Labor Relations Board 
advised a union that it did not violate its duty o f  fair 
representation in refusing to file a grievance on behalf 
of  employees who sought a workplace smoking ban. 
The employees sought the ban after allegedly 
experiencing difficulty breathing in spite of restrictions 
on smoking that had been placed in the warehousc in 
which they worked. The union and employer had 
bargained for the restrictions, which prohibited 
snloking where employees work near each other. 

[ I  01 Klein Tools, inc, and Local Lodge No. I255 of 
rhe Internationul Brolherhood of 
Boilermukers, Blacksmiths, Forgers, and 
Helpers, AFL-CIO, 1995 W L  686035 
(National Labor Relations Board) (decided 
November 14, 1995). [I-17-961 

The National Labor Relations Board ruled that Klein 
Tools violated the National Labor Relations Act when 
the company unilaterally implemented a smoking ban 
at its plant in Skokie, Illinois. Smoking had previously 
been permitted throughout the unionized plant; 
however, in 1993, Klein prohibited indoor smoking at 
all seven of  its plants. Klein and the union negotiated 
for 10 months, by which time the union tentatively 
agreed to restrict smoking to two outdoor smoking 
areas if the company would make the areas comfortable 
during inclement weather. However, the company 
balked at making the necessary improvements to tlie 
smoking areas, declared that negotiations had reached 
an impasse, and unilaterally iinplelnented the smoking 
ban. The board found that neeotiations were not at an - 
impasse and required Klein to (i) rescind the smoking 
ban; (ii) reinstate and adeauately comvensate all 
emplo&es negatively affected by the policy: and (iii) 
post a notice of the board's action at the plant and an 
admission by Klein that it violated the Act. 

[I I] Local 1186 of Council No. 4. AFSCME v. 
Stafe Board of Labor Relations, 620 A.2d 766 
(Conn. 2/23/93). [I 1-12-93] 

The Connecticut Supreme Court determined that the 
New Britain Board of Education would be required to 
bargain about "discretionary" aspects of a 1987 
smoking ban if implementation of the smoke-free 
policy had a substantial secondary impact on employee 
working conditions. Tlie "discretionary" aspects 

apparently included prohibitions on smoking out of 
doors and when classes are not in session and studel~t 
activities have ceased. 

The court asserted that the implementation of a ban on 
smoking is amanagerial prerogative and may not be a 
mandatoy subject of bargaining, but that the board was 
nevertheless required to bargain over secondary effects. 
Tlie Court suggesled that the board may be required to 
bargain over its failure to provide a smelter's lounze for 
those teachers who smoke. The case was remanded to 
the State Board of Labor Relations. Sce DNA 
Washingron Insider, March 8, 1993. 

[I21 Luke Air Force Base, Arnoncr v. American 
Federalrun of Guvernrnent Employees, Locr~l 
1547, AFL-CIO, 1994 W L  58823 (Federal 
Labor Relations Authority) (declded 
February 24, 1994). [5-20.941 

The Federal Labor Relations Authority ordered the 
employer to rescind its unilaterally imposed 
nonsmoking policy and to permit s l ~ ~ o k i n g  indoors. 
The ruling affinned a decision of an administrative law 
judge. In May 1988, the employer implemented a 
base-wide nonsmoking policy without bargaining with 
the union over the substance, impact and 
implementation of the change. Smoking occurred in a 
number of buildings on the base until 1990, when the 
employer insisted that the policy be observcd. 
Thereafter, the union filed an unfair labor practices 
complaint. Citing a number of cases in which 
employers were required to engage in bargaining over 
smoking policies, the judge rejected the employer's 
argument that bargaining may be dispensed with in 
light of "the widely accepted physical hazards of 
tobacco smoke." 

[ 1 ] hIarine Corps Base Curnp Lejerine. N C. and 
American Federation of Government 
Employees Local 2065, 1993 WL 514555 
(Federal Labor Relations Authority) (decided 
December 7, 1993). [2-I 1-94] 

The Federal Labor Relations Authority (FLRA) 
determined that the employer in this case was not 
required to give the union notice that it was 
implementing a change in the workplace smolcing 
policy and was not required to bargain over the change. 
The employer had unilaterally decided to ban smoking 
in its clothing sales warehouse arid to designate an N 
outside loading dock as a smoking area. The union 
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claimed that this was a substantive workplace change h) 
and that the employer was required to bargain over the A 

change. Because the collective bargaining agreement 
0 
0)  
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between the patties already gave the employer the 
authority to establish smoking and nonsmoking areas. 
the FLRA ruled against the union on the issue. 

[I 41 Nalional Associarion of Governinent 
Employees v. ( IS .  Deparrmenr Of Vere~ans 
Aflirirs. 43 FLRA No. 42. 1991 WL 778931 
(Federal Labor Relations Authority) (decided 
December 13, 1991). [I 1-12-93] 

The union initiated this suit because the employer, 
among other things, refused to ncgotiate with the union 
over its proposal to require etnployees of a veterans 
hospital to receive hazardous pay or environmental 
differential pay (EDP) Cur exposure to tobacco smoke 
in the workplace. 

The employer defended against the u~lion proposal by 
arguing that its general schedule (GS) employees were 
not entitled to hazardous pay, because tobacco smoke 
exposure does not meet the statutorily defined 
requirements of "hazardous duty." The employer 
further argued that EDP for wage grade (WG) 

~ ~ 

enl?loyr?s eiposed to tol)ntco smoke was ittcot~jisre.ir 
with a s t~tute  ~ r i ) \ : d i n ~  11131 EDP is :iuthorizzJ unlv for 
"unusually severe hazards." The employer espoused 
that employees are exposed to tobacco smoke "in 
everyday life," and thus exposure at the workplace was 
not unusual. 

Rejecting the employer's arguments, the authority 
concluded that the union's proposal was negotiable 
based on testimony that only certain patients in the 
hospital were permitted to smoke. Thercforc, it 
appeared that exposure to tubacco smoke was only 
occasional. A wage differential may be paid for 
hazards that are "not usually involved" m the 
performance of the employee's duties, the authurity 
said, adding that where a federal employer has 
discretion over a matter affecting conditions of 
employment, the employer is obligated under statute to 
exercise that discretion through bargaining. unless a 
law states that such exercise of discretion is non- 
negotiabie. 

[I51 National lnslitute For Occuparionul Sufely 
And Weulrh. Appalachian Laborator), v. 
American Federarion Of Government 
Employees, Local 3430, 40 FLRA No. 29, 
1991 WL I0421 1 (Federal Labor Relations 
Authority) (decided April 19, 1991). 
[I 1-12-93] 

In this opinion, the Authority denied a motion to 
reconsider its decision that the Public I-leakh Service 

violatcd the Federal Service Labor-Management 
Rclations Statute by (i) disapproving a contracttial 
provision negotiated by the union and NIOSH, and (ii) 
directing the Centers for Disease Control to discontinue 
designatcd smolting areas at NIOSH's Appalachiao 
Laboratory. The Authority directed NIOSH tu I-einsrete 
and reestablish the designated smoking areas in the 
facility. 

The authority rejected argumented by the Public Health 
Service (PHS) that the position of its Assistant 
Secretary is "a highly visible one in which he nust  
often provide the leadership necessary to get the 
American people to engage in actions which will 
promote good health." PHS Itad further asserted that to 
"indicate publicly that [the Assistant Secretary] will 
take action to facilitate . . . tile practice of 
smoking. . . ."would be inconsistent with that position. 

[I61 N ~ u a r k  Valley C'cnrrirl School Viv/iicl 11. 

Piiblic Employmenr Rclations Buunl. 596 
N.Y.SZd 216 (N.Y. App. Div. 4/15/93), 
[I 3-12-93] 

The division ruled that prohibiting smoking by bus 
drivers on school buses even while students are not 
present was a matter for collective bargaining. 

[I71 Mutrer of Newark Valley Crnrrul . ~ L . ~ I J u /  

Divrricr v. Public E~nploymenr Reli~rions 
Board, et a l ,  610 N.Y.S.2d 134, (N.Y. 
3/24/94). [5-20-94) 

Thc New York Court of Appeals ruled that a school 
district's unilateral implementation of a smoking ban on 
school buses when no students are on board should 
have been collectively bargained as a term or condition 
of employment. In so ruling, thc court rcjected the 
district's argument that collective bargaining on the 
issue was preempted by statute or policy. The cotirt 
refused to reach the issue of whether "smoking drivers 
do or do not present a health hazard to students who 
later board the bus," as the issue was not presented 
during initial stages of the case. 

[IS] Pennsylvania 1;. Pennsylvania Labor 
Relations Board, 459 A.2d 452 (1983). 
[ I  1-12-93] 

The court held that rules governing workplace smoking 
are terms and conditions of emolovment and. therefore. 
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are subject to mandatory collective bargaining. "The 
subject of whether employees may smoke at their 
workplaces appears to be at the center of those subjects 



properly described as 'conditions of'etnployment'," the 
court said. 

[I91 Cily of Seurlle v. Publli. Empluy~nent 
Relations Commission, 809 P.2d 1377 
(Supreme Court, Washingto~i) (decided May 
16, 1991). [I 1-12-93] 

The Seattle Police Dispatcllers G111ld and olhcr affected 
unions alleged that a unilateral workolace smoking ban 
implementid by the City of Seattle required mandLtory 
collective bargaining. Thc supreme court held that the 
city's attempt to appeal an adverse ruling from an 
administrative agency had not been timely filed and 
thereby kept in place the agency's order requiring the 
city to bargain on both the ban and the effects of the 
ban's implementation. 

1201 United Payerworkers lnterna(iona/ Union, 
Local 1279 v. Wis~.onsin Tissue Mills, Inc., 
1993 WL 315614 (E.D.Pa 8/17/93). 
[I 1-12-93] 

A trial judge ruled that a grievance filed over a 
unilateral workplace smoking policy must be submitted 
to arbitration. 

[21] U S .  Departmrnl of VWrans Affuirs Medicul 
Center Northport, New York and Notional 
Federation of Federal Employees Locul387. 
1994 WL 99970 (Federal Labor Relatior~s 
Authority) (decided March 24. 1994). 
[5-20-941 

The Federal Labor Relations Autharity (FLRA) 
determined that the VA did not build adequate outdoor 
smoking shelters under its collective bargaining 
agreement with the union representit~g its employees. 
An arbitrator had ordered thc VA la comply with the 
agreement, which also required the establishment of 
smoking cessation classes, and the VA filed exceptions 
to the award, claiming that it would violate 
government-wide policy by directing the medical 
center to  return to a policy of allowing smoking 
indoors. 

In affirming the arbitrator's award, the FLRA noted that 
the arbitrator's award did not require that the VA permit 
smoking indoors at the medical center. The arbitrator 
merely required the VA to establish a committee to 
address the adequacy and accessibility of the shelters, 
after finding that the shelters did not properly protect 
smoking employees from local weather conditions and 
were located near trash containers. 

[221 0,s. Depormir~u of' H~.ulih rrnd Hiuliun 
Se17,ices, Indian H~.ulfir Servicr. Oklithocno 
City v. Federal Lahor Hela~iuns Arir/~ori~>~, 
885 F.2d 91 1 (D.C. Cir. 1989). 1 1  1-12-92] 

The Indian Health Service in Oltlahoma City, an 
agency of  the Department of  Health and Human 
Services (IHS), decided lo establish an area-wide ban 
on smoking. The service later implemented chat policy 
at its five Oklahoma City facilities. 

A union representing about 1,000 employees at the five 
facilities tiled an unfair labor practice charge against 
IHS after IHS refused to negotiate on alternatives to the 
total smoking ban. The Federal Labor Relatio~is 
Authority concluded (i) that IHS had not shown thal a 
total ban was the only means to achieve the objective of 
promoting American Indian health: (ii) that less drastic 
alternatives proposcd by the union would not have 
interfered with that purpose; and (iii) that I l l s  had 
engaged in an unfair labor practice by refusing to 
negotiate about alterriarives ta the ban. The District 01- 
Columbia Circuit upheld the agency determination and 
denied IHS petition for review. 

[23] U.S. Departmenl oj tfeallh and Hlrtnun 
Services v. Federal Lobor Relations 
Aulhorip, 920 F.2d 45 (D.C. Cir. 1990). 
[I 1-12-93] 

The D e p m i e n t  of Health and Human Services (HHS) 
unilalcrally banned smoking in all of its facilities. The 
Federal Labor Relations Authority (FLRA) determined 
that HHS was obligated to negotiate \vith the union 
about the smoking ban. The HHS argued that a 
complete smoking ban was essential to the performance 
of its mission to educate the public about the dangers of 
smoking. 

The FLRA and the Sixth Circuit both rejected HHS' 
argument. "It is hard to see how it can be argued . . . 
that HHS's concern for its employees can be 
qualitatively different from that of other government 
agencies," the circuit court opinion concluded. 

[24] U.S. Department ofHeulth B Human Services 
v. Federal Labor Relations Atrthoriy, 952 
F.2d 398 (4th Cir. 12/26/91), [I 1-12-93] 

Affirming the Federal Labor Relations Authority, the 
court held that a division of the U.S. Department of 
Health and Human Services comniined an unfair labor 
practice when it unilaterally implemented a smoking 
ban. 



[25] U,S. Depm.1111fni of Health rind H~mrnn 
Services Rexiun b' I. ,lioriun<il Tri 'r isi i~ 
Eii~pIoyees unioii C!%lptrr 2301, 1992 WL 
183663 (Federal Labor Relations Authority) 
(July 24. 1992). [I 1-12-93] 

The Federal Labor Relations Authority (FLRA) 
affirmed an arbitrator's decision that the U.S. 
Department of Health and Human Services (HHS) 
violated a collective bargaining agreement by 
unilaterally imposing a smoking ban. Under Ule FLRA 
order, HHS was required to bargain with the union over 
the smoking ban, restore a former smoking policy at 
one location, and create designated smoking areas at 
another location where the bargaining unit employees 
work. 

[26] U S  Depor/mtmt of Health und Hl(rnun 
Services. SSA, O/jcc of Hearings and  
Appeals, Sj,racwse, N Y and Ainericun 
Federation of Government Emplr~yecr Lucul 
1760, No. 93 FSlP 164 (Federal Service 
Impasses Panel) (decided November 18, 
1993). [2-11-94] 

According to a press report, a Federal Service Impasses 
Panel ordered the adoption of a management proposal 
to restrict smoking to outdoor areas and to lunch and 
scheduled break time only. The union, representing 
some 19 employees, had sought additional smoking 
breaks, but the panel rejected the proposal. saying 
management's plan "provides sufficient 
accommodation for smokers now required to go outside 
to smoke to foster a healthy workplace while 
minimizing disruptions of service to the public." See 
Governmenr Employee Relarions Report, December 27, 
1993. 

1271 U S  Deparlmwl of !'etrrans Afli~irs Medical 
Center Danvillr Veterans Hospitol and 
American Federation of Covernmenl 
Employees Locol 1963, 1993 WL 5 14579 
(Federal Labor Relations Authority) (decided 
December 8, 1993). [2-11-94] 

The Federal Labor Relations Authority (FLRA) upheld 
an arbitrator's determination requiring that an employer 
reopen indoor designated smoking areas until such time 
as the employer provides adequate and accessible 
outdoor smoking shelters. A Federal Service Impasses 
Panel order had required that such shelters be built for 
smoking employees. Claiming that the shelters 
established by the employer were inadequate, the union 
filed a grievance concerning the implementation of a 
workplace smoking ban. The arbitrator agreed with the 

r~niun that the outdoor facilities were ir>adeqr~nte and 
the FLRA determined that the arbilrelor's a\virrd. whioll 
ordered the reopening of indoor s~nolting areas pending 
alterations to the outdoor shelters, was not deficient. 

1281 U,S. Dept, of Veteruns AjJuir.s hledicul Cenrcr 
Xerrv~lle v. An~erican Federuiiun q/' 
Go1,ernrnenl Emnplo~ws Locul 2281. 1992 WWL 
308860 (Federal Labor Relations Authority) 
(decided October 16. 1992). [I  1-12-93] 

The Federal Labor Relations Authority aftirtned an 
arbihmtor's decision compelling the VA to designate an 
indoor smoking area at its Medical Center in I<errville. 
Texas, until such time as two additional outdoor 
smoking shelters were enclosed and provided with 
heating and ventilation equipment. 

1291 US. Dept, of the Nuvj Naval S l u i ~ ~ ~ n  l t l i ~ p o ~ t .  
Flu. and American Fcdcralion of Covt'rnnlent 
Einployccs Locol 2010, 1992 U'L 379053 
(Federal Labor Relations Authority) (decided 
September 25. 1992). [I 1-12-03] 

The Federal Labor Relations Authority adopted the 
order of a law judge who ruled that the e~nployer was 
required to bargain over its decision to install glass 
windows in the doors of the rooms it had set aside fur 
smoking at the U.S. Naval Station in Mayport, Florida. 

The law judge agreed with the union that the impact of 
the window installation was not de minimis in that it 
exposed smoking employees to a "fish bowl" 
ahnosphere. The law judge ordered the windows to be 
covered or removed pending good Faith barsaining 
over the matter. 

[30] W-[Forest Products Company. LP v. Lumber 
And Sawmill M'ovkers Local 2811, 199 1 WL 
187491 (N.L.R.B. 8130191). [I  1-12-93] 

The National Labor Relations Board agreed with Lhc 
union's allegations in this case that a lumber mill 
employer violated the collective bargaining agreement 
between the parties by implementing a smoking ban at 
the mill without union consent. Nevertheless, the 
Board ultimately agreed with the ALJ that the union's 
complaint should be dismissed because the union had 
by its conduct waived its right to bargain over the 
smoking ban. 

Testimony indicated that the employer decided to N 
impiement thc ban to avoid workers' compensation 0 

lawsuits in which employers were held liable for -4 

"tobacco-induced illnesses" because smoking at the 2 
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workplace was permitted. The employer was 
"troubled" because it did not wish to be in a position 
where it could be accused o f  promoting the idea of  
smoking, the employer's chief negotiator testified. The 
employer was also concerned with the impact of  
smoking on the cost o f  health care, according to the 
negotiator. 

[3 I ]  IVi1Iiitm.s Air Forcc Bu,se, ,Arc., unrl Atnericon 
Federation of Government Etnpioyee~ Locul 
1776, Case No. SA-CA-20302 (Federal Labor 
Relations Authority) (decided April 30, 1993). 
[I 1-12-93] 

An administrative law judge ruled that Williams Air 
Force Base violated Title VII of the Civil Service 
Reforrn Act o f  1978 by unilaterally closing a hallway 
smoking area without offering the union an opportuniry 
to negotiate the issue. According to the judge, closure 
o f  the smoking area forced smokers to use a gazebo 
that was exposed to 116 degree heat and "hordes of  
white flies." The employer argued thst the smoking 
area was closed because it was not properly ventilated, 
and the cost of  upgrading the ventilation was not 
justified due to the planned closure ofthe facility some 
time in 1993. The judge rejected the employer's 
arguments and ordered the restoration of  the hallway 
smoking area until the obligation to bargain was 
observed. 

[32] Woolsey v. Citj of htarion (Superior Court, 
Marion County Indiana) (decided August 5 ,  
1991). [II-12-93] 

Plaintiff, a pipe-smoking Marion, Indiana. police 
officer, tiled suit to enjoin enforcement of a ban on 
pipes and cigars in police department facilities and 
vehicles. On August 5, 1991, the Superior Court 
entered an agreed injunction which found that a 
unilaterally imposed smoking ban i s  a breach of  the 
union contract. 

DECISIONS IN FAVOR OF UNION EhIPLOYERS 

[I] Allied-Signal, lnc., Kansas City Division, 
1992 WL 122628 (N.L.R.B. 5/29/92). 
[I 1-12-93] 

TheNational Labor Relations Bozd (NLRB), io a split 
decision, upheld the ruling o f  an administrative law 
judge that an employer was not required to bargain 
with its union machinists prior to banning smoking at 
its south Kansas City, Missouri, plant in 1989. Because 
the union had failed to object to smoking restrictions 
imposed during the previous 19 years, the NLRB found 

the union had waived its right to bargain over the issue. 
Sec i(rrr~sits Cily Slrrr, June 9. 1991; BNA IVushinqun 
Insider, June 5 ,  1992. 

[2] Civil Service Etilployces Assk, Inc., Locul 
1000, AFSCME, AFL-CIO v. Ptrbiic 
Eniploymt~nt Reltuions Burrr~i, 599 N.Y.S.2d 
671 (N.Y. App. Div. 6/24/93). [ I  1-12-93] 

A New York trial court upheld a smoking ban instituted 
by the Department of Health in its Roswell Park 
Memorial Institute facility in Erie County. New York. 
The court determined that on the basis of  thc union 
contract and sr~bseqr~ently approved smoking 
guidelines, the union had waived its riglit to negotiate 
smoking policies. 

[3J Drparrmenr uf rhe Air Force, Eieison Air 
Force Base, Alaska, and Lucui 1536. 
An~ericun Federation of <;or,wn~nent 
Etnpluyees, AFL-CIO, 1995 WL 576797 
(Federal Service Impasses Panel) (decided 
September 27, 1995). [I-IS-961 

Citing the EPA Risk Assessment on ETS, a Federal 
Service Impasses Panel imposed an indoor smoking 
ban at Eielson Air Force Base, Alaska, notwithstanding 
a union's concern that outdoor smoking could lead to 
"frostbite, hypothennia, and other hazards" associated 
with extreme cold. The union, which represents 
approximately 300 employees, sought to preserve 
existing indoor smoking areas, while agreeing that 
designated smoking areas in new buildings would meet 
all pertinent ventilation standards. The panel's order 
requires the parties to submit to grievance arbitration 
should they Fdil to agree on the design characteristics of  
outdoor smoking shelters. 

[4] Departmen1 of the Army, Army Reserve 
Personnel Center, S1. Louis, Missuuri and 
Local 900, American Federnlion of 
Government Employees, AFL-CIO. 1993 WL 
3 17674 (Federal Service l~npasses Panel) 
(decided August 19, 1993). [I 1-12-93] 

A federal arbitration panel agreed with an e~nployer 
that smoking will be banned in three of its buildings 
following the completion of  construction and 
renovation activities. The union and employer had 
reached a negotiating impasse over the smoking policy, 
with the union proposing that limited areas in the 
buildings remain designated smoking areas or, in the 
alternative, that the employer be required to build an 
outdoor structure to protect smoken from the elements. 



The union also rcquested that smoking breaks in 
addition to regular breaks bc permitted. 

Stating that "the health hazards associated with the 
passive inhalation of second-hand smoke" have been 
conclusively established by an "overwhelming body of 
scientific evidence." the panel designated several 
indoor smoking areas until completion of conslruction 
and determined that the outdoor accomn~odations 
already offered by the employer were sufficient to 
protect smokers once the buildings had been declared 
smoke free. These accommodations consist of an 
overhang at the entrance to the building and a tent-like 
structure with plastic walls which could be rolled up or 
down according to weather conditions. The panel 
refused to order additional smoking breaks. 

[5] Department of ihe Army, Fort Drun~, New 
York and Local RZ-61, National Assoc~atiun 
of Government Employees, SEIU, AFL-CIO, 
1995 WL 576783 (Federal Service Impasses 
Panel) (decided September 27, 1995). [I-17- 
961 

A Federal Service Impasses Panel resolved a smoking 
policy dispute between tlie U.S. Army at Fort Drum, 
New York, and three employees' unions by adopting a 
policy prohibiting indoor smoking in  all buildings 
except soldiers' clubs, two snack bars, the bowling 
center and living quaners. The policy is similar to one 
the panel previously adopted for Malmstron~ Air Force 
Base. The panel rejected the unions' proposed 
moditication to that policy that would have allowed 
indoor smoking when temperatures drop below 35 
degrees Fahrenheit, a common occurrence in 
Watertown, New York, where Fan Drurn is located. 
The unions also argued that Fort Drum, unlike 
Malmstrom, is an "open" facility, which increases the 
potential for "injury or foul play" by persons from 
outside the base when smokers are forced outside late 
at night. 

[6]  Deparfmenl i f  lhe Navy, Naval Comp~iter 
Telecommunicufions Station, East Machias. 
Maine and Local 2635, American Fcderatron 
of Government Employees. AFL-CIO, 1993 
W L  310383 (Federal Service Impasses Panel) 
(decided August 12, 1993). [ I  1-12-93] 

A federal arbitration panel agreed with an employer's 
proposal that smoking be restricted indoors at a remote 
facility on the Atlantic coast of Maine. Pursuant to this 
proposal, smoking will be permitted only in family 
housing units, bachelor enlisted quarters and a 
recreation area. The employer cited the EPA Risk 

Assessrnerit on ETS to support its position, T l ~ e  pant1 
stated, in this regard. "we fhvur prohibiting indoor 
smoking, given the ovenvliel~ning body of scie~~tific 
evidence cited by the Employer conclusively 
establishing the health hazal-ds associated rvitl~ the 
passive inhalation of second-hand smoke." The 
employer will, however, be required to provide outdoor 
smoking areas that provide a measure of protection 
from the elements. 

[7] Department of the Peaswy, 111fernui REIJ~~IIIC' 
Service, Fresno. Calrfornia and (.'hirptrr 97. 
Naiional Treusuy Employes Union. 1995 
W L  618900 (Federal Service lmpasses Panel) 
(decided October 12. 1995). [I-17-96] 

A Federal Service lmpasses Panel resolved a workplace 
smoking impasse between the Internal Rcvenue 
service's Fresno Service center and an employees' 
union by adopting the employer's proposal to prohibit 
indoor smoking. The union had proposed maintaining 
existing designated indoor smoking areas. The union 
represents approximately 6,000 IRS employees at the 
Fresno center 

The panel found that the IRS would need to spend 
more than $1 million to modify existing smoking areas 
to comply with ventilation standards for fcderal 
buildings. The IRS had already covered several 
outdoor atriulns designated as smoking areas prior to 
unsuccessful mediation in September 1995. The panel 
cited the EPA Risk Assessment on ETS in c~ncluding 
that "the dangers associated with exposure to second- 
hand smoke have been well documented." 

[8] EEOC v. Local 2667, American Federal~on of 
Government Emplo)~ee~, AFL-CIO, 1994 W L  
257022 (Federal Serv~ce lmpasses Panel) 
(decided June 8, 1994). [9-2-94] 

A Federal Service lmpasses Panel resolved a 
negotiating impasse between the Equal Employment 
Opporiunity Commission (EEOC) and its employees by 
permitting the EEOC to immediately implement a ban 
on smoking indoors at its headquarters building. The 
union representing the employees had sought a delay in 
implementation of tlie ban or construction of separately 
ventilated smoking rooms in the building and the 
designation of several outdoor smoking areas. The 
union had also sought recognition that smokers should 
be accorded "the same protection as those individuals 
who qualify under the Americans with Disabilities 
Act." 



In rejccting the union's position, rlie panel noted that 
the EPA Risk Assessment on ETS has "prompted the 
Panel regularly to order parties to adopt provisions 
which prohibit indoor smoking." The panel further 
stated, with regard to the ADA, "if a cause of action 
should arise under that law, appropriate action may be 
taken independent of the parties' agreement on 
smoking." Under the panel's order, the EEOC will be 
required to designate one outdoor smoking area and to 
provide smoking cessation classes to interested 
employees. 

[9] ln  the matter of Department qi rhr Army, 
Army Armor Center and Fort Knox. Fort 
Knox, Kentuc@ and Local 2302, Atnerrican 
Federation of Government Empiojsrs, AFL- 
C/O,  1994 WL 677632 (Federal Service 
Impasses Panel) (decided December 2, 1994). 
112-21-95] 

The Federal Service lmpasses Panel resolved an 
impasse over a workplace smoking policy by (i) 
banning all indoor smoking; (ii) requiring the employer 
to designate reasonably accessible outdoor smoking 
areas that provide a measure of protection from the 
elements; and (iii) requiring the employer to provide a 
smoking cessation course to interested employees at no 
cost. In SO ruling, the panel rejected the union's request 
for designated indoor smoking areas or the 
establishment of adequate outdoor smoking facilities 
prior to requiring smokers to smoke outside. The panel 
cited the EPA Risk Assessment on ETS to support its 
assertion that ETS has "scientificallyproven adverse 
effects" on the health of employees. 

[ lo]  In the Matter of Deparfmenr of the Army 
Corps of En~ineers. Huntington District, 
Huntington, N'csr b'irginiu and Local 3 729, 
American Federation of Government 
Employees. AFL-CIO, 1995 WL 351 148 
(Federal Service lmpasses Panel) (decided 
June 6, 1995). [12-21-95] 

A Federal Service lmpasses Panel resolved a workplace 
smoking dispute in favor of the employer. The 
employer originally sought to prohibit smoking in five 
sepmte  buildings, but agreed during negotiations on a 
new collective bargaining agrcement to permit smoking 
in a designated smoking room shared by other federal 
employees in one of the buildings, the Christie 
Building. The union agreed to the smoking ban in 
three buildings, but argued that an additional smoking 
lounge in the Federal Building should be kept open 
because the Christie Building had become inaccessible 
due to the closing of an access tunnel for security 
reasons 

Tbr Impasses Penel Suund the1 the o n i o ~ ~  pl-esenttd "nu 
evidcnce to snppo~t  thc view that the current available 
ventilation in the indoor smoltinl: area [in the Federal 
Building] has eliminated the scientifically-proven 
adverse eRects ofsecond-hand sslnoltz on the health of 
employees." As the basis for its conclusion that ETS 
represents a serious threat to employees, the l~l~passes 
Panel cited the EPA Risk Assessment un ETS. 

[I I] In the Matter of Depurtntent of the I V ~ L . ) :  
Gveat Lakes ,Vuval Base, Grem Lukes, lllinois 
and Local 2326, American Federution oj 
Government Employee. AFL-C/O, 1994 W L  
657121 (Federal Service I~npasscs Panel) 
(decided November 18. 1994). [IZ-21-95] 

The Federal Service lmpasses Panel resolvcd a 
workplace smoking impasse by adopting a military 
smoking ban in effect since January 1, 1994, but 
ignored by many employees. 'lhe pancl rejected the 
union's argument that it would be more cost effective 
for the employer to permit it~door smoking in 
designated areas than to require the employer to build 
outdoor shelters. In so ruling, the panel stated, "there 
is no evidence in the record that the ventilation in those 
areas would adequately protect nonsmokers fsom 
dangerous passive smoke." The panel cited the EPA 
Risk Assessment on ETS to support the "extensively 
documented health hazards associated with exposure to 
second-hand smoke." 

[I21 In the Matter of Depmtment of the Navy 
Naval Aviation Depot, A'orfolk, Virginia ~ i n d  
Local 39, lniernational Assoriii~ion if 
Machinisls rrnd Aerospace CVorkers, AFL-- 
CIO. 1995 WL 450272 (Federal Service 
Impasses Panel) (decided July 28, 1995). [12- 
21-95] 

The Federal Service lmpasses Panel resolved a contract 
dispute benveen the Naval Aviation Depot and several 
labor unions by ordering the unions to accept thc 
Depot's proposed smoking policy with only minor 
modification. As adopted, the policy (i) prohibits all 
indoor smoking at the Depot; (ii) permits smoking 
outdoors during lunch and regularly scheduled breaks; 
(iii) designates "protected" outdoor smoking areas 
reasonably accessible to employees; and (iv) provides 
a no-cost, stnoking cessation course for interested 
employees. The lmpasses Panel claimed that tho 
Depot's smoking policy protects "nonsmokers from the 
extensively documented health hazards associatcd with 
exposure to second-hand smoke," citing the EPA Risk 
Assessment on ETS and two Surgeon General reporls. 



[I 31 lnternalionrr/ L1riio1r r .  Anru Gloss Eiirploj'ces 
Fedem1 Crcrlir Union. 1994 W L  32403 1 
(M.D. Tenn. 6!22:94) (not in F. Supp.). [9-2- 
941 

A U.S. dislrict court determined that alleged changes to 
conditions of e~nployment, including the establishment 
of a smoke-free office environment, did not constitute 
a violation of the National Labor Relations Act 
(NLRA). The court found that the Federal Credit 
Union Act, which permits unilateral repudiation of  
collective bargaining agreements by the National Credit 
Union Association Board to rehabilitate a failing 
federal credit union, took precedence over the NLRG. 

[ 141 I. R.S., Los Angeles D~siricr v. Pederal Labor 
Relations Authorip, 902 F.2d 998 (D.C. Cir. 
1990). [ I  1-12-93] 

In the course of contract negotiations the union repre- 
senting employees of the IRS presented a proposal 
which would have allowed individual employees to 
designate their own private offices, individual desks, 
andlor work stations as smoking areas. The IRS argued 
that the proposal was not bargainable because it 
conflicted with the GSA's regulation governing 
smoking in all GSA-controlled buildings nationwide. 
The regulation placed the authority and obligation to 
designate smoking areas upon the Agency heads as 
opposed to on individual employees. The District of 
Columbia Circuit agreed with the IRS that t11e agency 
was not required to bargain with the union regarding 
that issue. 

1151 In re: Livingsiun Educalion Assuciucion. 
1991 WL 326504 (N.J. Super. Ct. App. Div. 
12/31/91). [I 1-12-93] 

The court sustained a unanimous ruling by the Public 
Employment Relations Committee (PERC), which 
permitted the school board to unilaterally ban smoking 
by school employees on all school prelnises without 
their consent. The appellate court agreed with the 
PERC's finding that the school board "had a sufficient 
governmental policy interest in  prohibiting employees 
IYom smoking within view of students to outweigh the 
policy's effect upon the work and welfare of the 
employees." 

[I61 Mutter of Deparrmenl of the Navy, 
Philadelphia Naval Shipyard. and Local 
F-61, International Association of 
Firefighters, AFL-CIO, 1994 WL 52762 
(Federal Service Impasses Panel) (decided 
February 7, 1994). [5-20-941 

A Fcdcral Service Inipasses Panel resulved o s~iiol-ing 
policy dispute between the Navy and ;I union 
representing fil.efightcrs and firc inspectors at the 
Philadelphia Naval Shipyard by banning stno1;ing 
indoors and by ordcring the employer to provide a 
reasonably accessible and sheltered outdoor smoking 
area for snioLing employees, along with frce smoking 
cessation classes. The unio11 had sought a policy that 
would have permitted smoking in a vestibule to thc 
building, while the employer proposcd that the 
designated smoking arca be located in another building. 
The panel rejected both proposals, saying they ignored 
"tlle overwhelming scientific evidence regarding the 
hazards connected with exposure to environ~nental 
tobacco smoke." 

[I 71 ~Matfer ofNLRB unJ NLRB Prufi.ssional As.s'n 
and Wushingron Lucul, NLRB L'nion, 1993 
WL 456696 (Federal Service lrnpasses Panel) 
(decided November 5 .  1993). [2-11-94] 

A Federal Service lmpnsses Panel ordered the National 
Labor Relations Board (NLRB) to adopt the inore 
restrictive smoking policy sought by tlre unions 
representing NLRB attorneys and clerical workers. 
The parties had reached a negotiations impasse and 
submitted theit dispute to the panel for resolution, The 
NLRB suggested that smokers be permitted tu smoke 
in smoking lounges with "state of the art" ventilatio~l 
systems. The unions wished to establish a smoke-free 
workplace, with smoking permitted only in outdoor 
areas and in a garage-level designated smoking area. 
The panel, in endorsing the union positions. also 
ordered the NLRB to establish smoking cessation 
courses for smoking employees. 

[I81 Mitchelluce, Inc. and Chicago & Cmrrul 
Sfarcs Joint Board, Ainalgarnafed Clothing & 
Textile Workers Union, AFL--C/O--CLC 
1996 W L  264504 (National Labor Relations 
Board) (decided May 16. 1996) [8-29-96] 

The National Labor Relations Board (NLRB) decided 
that a manufacturer's suspension of two employees for 
violating the company's smoking policy was not 
motivated by anti-union sentiment and thus did not 
violate the National Labor Relations Act. The 300 
employees of Mitchellace, an Ohio company, voted in 
favor of union representation in September 1993. 
NLRB general counsel charged Mitchellace with 
several labor act violations following the vote, 
including more stringent etiforcement of the compat~y's h) 
smoking policy, which pcrmittcd smoking only in the 0 
employee lunchroom and breakroom. The suspended '.I 
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employees, both union supporters, admitted smoking 
outside the designated smoking areas. While the 
NLRB ruled that the cmployees' tllree-day suspensions 
did not violate the Act. the board found severai other 
violations by Mitchellace. 

[I91 Narional Association of Gob'ernt~~enl 
Emnplqyees Lacrrl R7-23, SEIU, AFL-C/O v. 
Dcparrmcnt of the Air Force 375th Mission 
Support Squadron Scott Air Force Base, 
Illinois, 51 F.L.R.A. No. 72, 1996 WL 81842 
(Federal Labor Relatio~is Authority) (decided 
February 2 I, 1996). [X-29-96] 

The Federal Labor Relations Authority dismissed a 
union's unfair labor charge that a designated smoking 
area was eliminated without followi~ig the provisions of 
the parties' negotiated agreements. The complaint was 
brought by the National Association of Government 
Employees Local R7-23 against the Departmenl oCthe 
Air Force 375th Mission Support Squadron Scott Air 
Force Base, Illinois. The Air Force eliminated the 
negotiated smoking area without prior negotiatiuns 
with the union based on language in the a, oreement 
allowing it to implement changes to smoking practices 
because of "health of an ill employee." 

According to the opinion, the Air Force's stated reason 
for making the change was that Patricia Bassler, an 
employee in the building in which the smoking area 
was eliminated, "can nut be exposed to second-hand 
smoke because of health reasons." In determining that 
Bassler was an "ill  employee," the Air Force relied on 
two notes provided by Bassler: one fro111 her 
gynecologist stating, "Since it has been identified that 
even second-hand smoke is hazardous to her health, I 
would preferthat my patient, Patricia R. Bassler, not be 
subjected to this type oienvironment": and one from 
her chiropractor stating. "Due to the unknown hazards 
of secondary cigarette smoke and the long-term 
respiratory problems it causes. I feel it is in my patient's 
best health not to be in a smokey environment." 
Bassler admitted that the was not "ill" durine the time 

[20] Trc117sport H'orkerc. Cfliotl Lon11 2013 I:. 

S(~nrhemtrrn Pr~mnsy)ih~uniir Transpormri~irr 
A~~ihor iy ,  1991 W L  133510 (E.D. Pa. 
7/17/91), [I 1-12-93] 

The union filed suit to enjoin the e~ilployer from imple- 
menting a policy barring employee smoking in ail 
illdoor facilities in the workplace. The union asserted 
that the employer had allowed elnploycrs to snioke on 
shop floors in the past and that such practice had 
developed into an implied permission to smoke. The 
union further asserted that the policy was not 
authorized by the existing collective bargaining 
agreement. 

The court denied the injunction, stating that the 
controlling statute, the Railway Labor Act (RLA), 
limited injunctions to major disputes and that minor 
disputes are to be resolved through compulsory 
arbitration. 

The judge further staled as follows: 

[Ill is important to remember. . . [that] we are 
not deciding whether cigarette smoke inhaled 
directly, or passively by a third party, is 
deleterious to one's health. Nor are we deciding 
whether to put a stamp of approval on what the 
union might characterize as SEPTA'S quasi- 
Orwelliall decision as to how its employees 
might comport themselves . . . [rlather, we must 
keep an eye on the technical, statutory, legal 
question of contractual conaruclion in the 
context of the RLA, and leave those policy 
decisions for resolution by the parties 
themselves at another time. 

In thr Matter of nndull Air Force Base, 
Florida, and Lvcul 3210, Anzerioun fiderai 
of Oovernmmnt Employees, AFL-CIO. 1993 
WI, 1841 18 (Federal Service Impasses Panel) 
(decided May 25, 1993). [I 1-12-93] 

in question and that she did not have an; medical 
condition that would be aggravated by exposure to A federal arbitration panel determined that an employer 
rvmc may impose a smoking ban at its Main Exchange 
O I J .  

facilities-as long as it offers smoking cessation classes 
to its employees, designates an outdoor smoking area 

The union argued that, based on discussions during that is reasonably accessible to employees, and 
negotiation of  the agreement, Bassier d ~ d  not meet the provides adegree of protection from the elements. The 
definitior~ of an "ill employee." The authority held that union had asked for employee polling and designated 
the Air Force could reasonably have faund that the indoor smoking areas. 
employee was an "ill employee," and that its action did 
noicokstitute a "clear and patent breach" of the terms 
of  the agreement. The panel approved a modified version of the 

employer's proposal on the basis ointhe overwhelming 
scientific evidence concerning the adverse impact of 



exposure to second-hand smokc." Thc panel fu~ther 
asserted, "a ban on indoor smoking is necessary to 
enhance the Iiealth of  all individuals at the Main 
Exchange." 

[22] United Papcrworkcrs Int? Union -- Local 286 
v. [-IS ('ri~ckrr Co., lnc., 815 F.Supp. 302 
(E.D.Wis. 3113193). [I-17-96] 

A District Courtjudge determined that a union, seeking 
to compel arbitration over the implementation o f  a 
workplace smoking ban, did not timely file a suit to 
compel arbitration after the employer informed the 
union that it would not submit the issue to arbitration 

[23] In re: US.  Department of Health and Htiman 
ServicesISSA and Locul 3 1 72, American 
Federation of Government Einploye~>s, AFL- 
CIO. 1993 WL 106970 (Federal Service 
lmpasses Panel) (decided April 7, 1993). 
[I 1-12-93] 

Union workers filed a request for assistance with the 
Federal Service Ilnpasses Panel when their employer 
refused to increase the ventilation in a new office 
location from 5 to 10 cubic feet per minute (CFM) of  
outside air per person. The panel refused to grant the 
union's request for relief in spite of  evidence that 
ASHRAE now recommends a rate o f  20 CFM for 
office space. "In our view." the panel stared. "[the 
union] has failed to demonstrate a need to change the 
current ventilation rate o f  5 CFM." Because there was 
a nonsmolting policy in the ofice, the employer was 
complying with the "minimum Federal rate," and no 
one had yet complained about the air quality, the panel 
did not believe it was necessary for the employer to 
spend $12,500 to raise the ventilation rate. 

[24] U S .  Departmen! of Hulising and Urban 
Development. Region Y and American 
Federation of Government Employees Local 
3701. Case No. 92 FSlP 205 (Federal Service 
lmpasses Panel) (decided February l I, 1993). 
111-12-93] 

A Federal Service Impasses Panel ordered that smoking 
no longer be permitted in private ofices in the HUD 
office in Cleveland, Ohio. The order followed union 
complaints that employees in work stations adjacent to 
the private offices were being exposed to ETS due to 
the inadequacy of the ventilation system to completely 
clear the air. Citing the EPA Risk Assessnlent on ETS 
as part o f  "the ovenvhelming body o f  scientific 
evidence that has conclusively establisl~ed the health 
hazards associated with the passive inhalation of  

second-hand or environmental tobucco sinohe." the 
panel also, sua sponte. bannrd smoking tioln 
desiy~~atcd sections in luoch and break roo~ns. 
According to the panel, employzes who smoke will 
only be permitted to do so in reasonably accrsaiblr 
outdoor areas that provide a rncasrlre o f  protection tYom 
the elements. 

[25] YHA. Inc, v. National Lubor Relr,rion.s Bvurd, 
2 F.3d 168 (6th Cir. 811 1/93). [I 1-12-93] 

The Sixth Circuit Court of  Appeals determined that 
union employees waived thcir right to bargain over thc 
implemeritation of  a nonsmoking policy in the 
workplace. The cmployces waited more than three 
months, until the day before the policy was to take 
effect, to demand bargaining on the issue. 

[26] Matter of Dcparmme/a uf I'rterrms Affuirs 
Regional Ofice, St. Prtersb~trg, Florida and 
Local 1594, American Federutir~n of 
Guvernmmt Empluyees, AFL-CIO, 1994 W L  
66831 (Federal Service lmpasses Panel) 
(decided March 2, 1994). [I-17-96] 

A Federal Service lmpasses Panel ordered that smal;ing 
be prohibited indoors at a VA office in St. Petersburg. 
Florida. The ruling adoptcd the employer's 
recommended resolution of  a bareainine irnnasse. and - - .  
further imposed the obl~gation upon the employer to 
provide a reasonably accessible. sheltered outdoor area 
for smokers and smoking cessation classes at no cost to 
employees. The employer, in making its 
recommendation, cited the EPA Risk Assessment on 
ETS to support its claim lhat "sidestream and sccond- 
hand smoke are health hazards." 

Tlie union had sought the establishment o f  a designated 
smoking room in an existine lot~nce that had a window - - " 
and could provide direct exhaust to (he outside. The 
iiniun also proposed repairing a portable smoke 
filtration system and keeping doors to the smoking area 
closed. In this regard, the panel stated, "The 
improvements [the union] proposes do not, in our view, 
go far enough to separate employees from smoke-laden 
air in light ofscienrific evidence that links the passive 
inhalation o f  second-hand smoke to disease processes." 

[ I ]  Ohio Civil Service Employees Association. 
AFSCME, Loco1 11, AFL-CIO v Ohio 
Departmeni of Transportation, 1995 WL 
j26265 (Franklin County Court o f  Appeals, 
Ohio) (decided June 1, 1995). [12-21-95] 



An Ohio appeals court dislnissed as moot a smoking- 
policy dispute bctween a union and a government 
employer. In its original co~nplaiiit to the State 
Employment Relations Board (SERB), the union 
claimed the unilateral imposition of a workplace 
smoking policy by the employer represented an ~mrair 
labor practice. Howevcr, SERB ruled that Ihe smoking 
policy was not a mandatoty subject of collective 
bargaining, a decision later affirmed by a lower court. 
While the union's appeal of the lower court'i decision 
progressed, the governor of Ohio issued an executive 
order prohibiting smoking in most state facilities, 
including those operated by the defendant. The appeals 
court dismissed the union's claim as moot following 
publication of the executive order. 

[ I ]  "Government Unions File Unjair Labor 
Practices Claim" [2- 11 -94) 

According to a press report, unions representing Bucks 
County employees filed a complaint with the 
Pennsylvania Labor Relations Board afrer county 
officials unilaterally instituted a smoking ban in all 
county facilities on March 1, 1993. The previous 
smoking policy, which pernlitted smoking in 
designated areas, was apparently negotiated during 
contract talks in late 1990. According to union 
officials, the change in policy represents a working 
condition that is subject to negotiation. See 
Philadelphia Inquirer, November 1 1, 1993. 


