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It is now increasingly felt that the principle of noninterference with
the essential domestic jurisdiction of States cannot be regarded as a
protective barrier behind which human rights could be massively
or systematically violated with impunity.' -Javier Perez de Cuellar

A plethora of pundits and publicists have embraced this statement and sim-
ilar rhetoric to argue that sovereignty and domestic jurisdiction must yield to
international humanitarian needs. The end of the Cold War and the concom-
itant vitality of the United Nations Security Council have encouraged a large
amount of energy and literature advocating humanitarian intervention. Since
the end of the Cold War, we have witnessed an upsurge in multilateral mili-
tary interventions in intrastate affairs in the name of humanitarianism. David
Scheffer has even proposed five exceptions to the principle of state sovereign-
ty whereby he considers humanitarian intervention justified.2 Ruth Gordon
has labeled domestic jurisdiction a "malleable concept that is based on the
current state of international relations." 3 Moreover, genuinely moral motives
are often invoked to legitimize intervention in domestic affairs.

Is the primacy of state sovereignty actually yielding to a morally under-
pinned right to intervene in intrastate affairs for humanitarian reasons? What
does the experience in Somalia tell us about the moral and political motives
behind humanitarian intervention? Is it possible to undertake humanitarian
intervention without breaching positive law? The purpose of this essay is three-
fold: 1) to examine the evolution of state sovereignty and domestic jurisdic-
tion under a positive law framework; 2) to analyze the moral, political and
legal aspects of humanitarian intervention; and 3) to determine if it is genu-
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inely possible to carry out such intervention and still remain within the mar-
gins of positive law.

After examining a post-Cold War example of semi-permissive humanitari-
an intervention, this paper will show that political factors are as important as
moral factors in impelling humanitarian intervention. Efforts to distort the
provisions of the U.N. Charter notwithstanding, this analysis will also dem-
onstrate that this notion of humanitarian intervention cannot be reconciled
with positive law under the current Charter system. Finally, it will evaluate
humanitarian intervention and the interaction of the moral, political and pos-
itive law spheres.

Scope and Terms

This study focuses on the collective use of military force sanctioned by the
international community to penetrate a state's boundaries for ostensibly hu-
manitarian purposes. More specifically, it will examine those operations which
conform to Type Four and Type Five in Marrack Goulding's typology of peace-
keeping: "operations to protect the delivery of humanitarian relief supplies in
conditions of continuing warfare; and operations deployed in a country where
the institutions of state have collapsed." 4 The principal aim of this type of
intervention is to stop a substantial loss of life and human suffering. For the
purpose of clarity and standardization within this essay, these operations will
be subsumed within the single term Armed Humanitarian Intervention (AlIT).
Unilateral intervention and intervention to stop transborder aggression lie
beyond the scope of analysis. The United Nations action in Somalia is exam-
ined here because it provides an example of post-Cold War AHI wherein the
Security Council unambiguously authorized the use of force to protect a large-
scale humanitarian effort.

International Law and AHI Before the World Wars

For over 300 years, sovereign states have been the most important political
units in the international system. Moreover, states have claimed a monopoly
on the legal use of force within their borders as well as freedom from interfer-
ence by external forces. French political thinker Jean Bodin offered the first
systematic approach to the theory of sovereignty in De La Republique in 1576.
He defined sovereignty as the "State's supreme authority over citizen's and
subjects." In 1625 in his seminal work De Jure Belli ac Pacis Libris Tres, Hugo
Grotius maintained that the laws governing relations among nations must first
safeguard the sovereignty of states themselves. Rules that prevented interfer-
ence in another state's jurisdiction would help safeguard this sovereignty.
According to the Grotian conception of law, other principles of international
law would emerge as a consequence of the lasting arrangements that sover-
eign states make among themselves.5

Following the Thirty Years' War, the 1648 Peace of Westphalia attempted
to codify an international system based on the coexistence of a plurality of
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states exercising unimpeded sovereignty within their territories. Although it
is possible to detect in the nineteenth-century Concert of Europe system the
beginning of a deliberate effort to establish a higher realm of authority deriv-
ing from a community of states dominated by the Great Powers, untrammeled
state sovereignty and freedom from outside interference remained the cus-
tomary rules of the international arena. In the absence of any higher authori-
ty, restraints were mostly self-imposed, voluntarily observed, and enforced
principally by the threat of retaliation. It is in
this era-after Westphalia and before the world
wars-wherein sovereign absolutist states op- States regularly
erated without any superior authority or body,
that the notion of humanitarian intervention first disregarded
emerged.6  humanitarian

During this period, most legal scholars and
governments espoused the proposition that in- atrocities that did
ternational law did not obstruct the inherent not affect their
right of each equal sovereign to treat its sub-
jects as it deemed necessary. Such acts as tor- own citizens.
ture and execution were considered legally
significant internationally only when those acts
were perpetrated against the citizens of another state. In these instances, in-
ternational law did not consider the victims in the context of individual rights,
but in the context of rights belonging to the governments of the victims. More-
over, attacks committed against the citizens of one state by the representa-
tives of another state were considered attacks on the interests and dignity of
the victims' state, thereby requiring compensation. Although most of the pur-
ported 'humanitarian interventions' during this period were essentially ac-
tions aimed at compelling compensation for assaults against one's own
nationals, it is from this practice that standard arguments advocating human-
itarian intervention derive.7

According to Donnelly, any arguments pointing to nineteenth-century Eu-
rope for the development of humanitarian intervention practice rely on ac-
cepting the intervenors' self-serving explanations at face value. The real
question, Donnelly maintains, is "whether there is a clear pattern of state prac-
tice coupled with the belief that such practice is law." He explains that states
regularly disregarded humanitarian atrocities that did not affect their own
citizens. The extremely rare examples of genuine humanitarian intervention,
coupled with transparent self-interest when humanitarian justification was
asserted, both demonstrate that AHI was not common in practice.8

International Law and AMfi after the World Wars

Before delving into the U.N. Charter and humanitarian intervention, it is
necessary to examine briefly the relevant articles in the Covenant of the League
of Nations. Although the League will always be most famous for its inefficacy
in preventing World War II, the Covenant did further codify the principle of
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nonintervention and the sanctity of domestic jurisdiction which would re-
emerge in an even stronger form in the U.N. Charter. Article 10 of the Cove-
nant stated:

The Members of the League undertake to respect and preserve as
against external aggression the territorial integrity and existing politi-
cal independence of all Members of the League. In case of any such
aggression or in case of any threat or danger of such aggression,
the Council shall advise upon the means by which this obligation
shall be fulfilled.

Although the Covenant provided for potentially effective economic and mil-
itary countermeasures against aggressors, it allowed for each member to de-
termine whether aggression had been committed and if sanctions would be
applied.

Nonetheless, in formulating the domestic jurisdiction clause of the Cove-
nant, the drafters made it clear that the League should only possess such com-
petence as was delegated to it should any doubt emerge between the authority
of the organization and the sovereignty of the state, the latter should receive
the benefit.9 As a result, Article 15.8 of the Covenant was constructed as fol-
lows:

If the dispute between the parties is claimed by one of them, and
is found by the Council, to arise out of a matter which by interna-
tional law is solely within the domestic jurisdiction of that party,
the Council shall so report, and shall make no recommendation as
to its settlement.

The insertion of this clause was aimed at assuaging the U.S. senators' anx-
ieties about a world government that might encroach in American affairs. Sub-
sequently, in devising a much wider functional scope for the League's
successor-particularly relating to economic and social matters-the design-
ers of the United Nations system would formulate a stronger domestic juris-
diction clause, with a broader range of application, in order to protect the
domestic domain of states.10

The U.N. Charter, in further integrating and reflecting the values of the
Westphalian state system, is a reaffirmation and confirmation of the princi-
ples of non-intervention in domestic affairs and non-use of force across inter-
national borders. Article 2.1 affirms that the United Nations itself "is based on
the principle of the sovereign equality of all of its Members." Moreover, Ar-
ticle 2.4 requires U.N. members "to refrain in their international relations from
the threat or use of force against the territorial integrity or political indepen-
dence of any state" that would not be consistent with the purposes of the
organization. Article 2.7, however, conclusively confirms the paramountcy of
state sovereignty within the framework of the Charter:
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Nothing contained in the present Charter shall authorize the Unit-
ed Nations to intervene in matters which are essentially within the
domestic jurisdiction of any state or shall require the Members to
submit such matters to settlement under the present Charter; but
this principle shall not prejudice the application of enforcement
measures under Chapter VII.

The significant differences between Article 2.7 of the Charter and Article
15.8 of the Covenant were the substitution of "essentially" for "solely," the
concept of United Nations intervention, and the absence of a reference to an
international law standard. As evidenced by the exception for enforcement
under Chapter VII, these changes were not intended to weaken the effective-
ness of the organization in maintaining intema-
tional peace and security. However, the revisions
were aimed at strengthening the principle of do-
mestic jurisdiction as a method of limiting the
jurisdiction of the organization: Article 2.7 is con-
cerned with the relations of the United Nations
and its members, not with the intervention by
one state in the domestic affairs of another. The
United Nations cannot intervene in matters that
in principle are not governed by international
law. At the San Francisco Conference, proposi-
tions to substitute "solely" for "essentially" and
to include a reference to international law were
resisted."

The United
Nations cannot
intervene in
matters that in
principle are not
governed by
international law.

Insofar as a reference to international law was excluded from Article 2.7,
Inis L. Claude maintains that the drafters intentionally "refrained from indi-
cating where the competence to decide on disputed jurisdictional issues should
be lodged, and from citing international law as the relevant standard of judge-
ment"12 Moreover, in most of the cases in which this article has been invoked
before the political organs, nothing specific has been proposed to address the
issue of competence. Nor has a political organ of the United Nations request-
ed the International Court of Justice to render an advisory opinion on the
interpretation of Article 2.7. An issue which has inhered in interpretation and
practice since the inception of the United Nations is whether other provisions
of the Charter in effect internationalize some aspects of domestic jurisdiction
or whether Article 2.7 effectively prevents such internationalization.13

While there is nothing in the Charter which addresses AHI, there are some
who embrace the Charter's provisions on human rights and claim that such
provisions and subsequent declarations attenuate the effect of Article 2.7, pav-
ing the way for a broader and more permissive U.N. approach to humanitar-
ian problems. The Preamble of the Charter reaffirms "faith in fundamental
human rights.., in the equal rights of men and women and of nations large
and small." Moreover, one of the purposes of the United Nations is to "achieve
international cooperation in solving international problems of a humanitarian
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character" and in "promoting and encouraging respect for human rights"
(Article 1.3). Article 13 charges the General Assembly with initiating studies
and making recommendations "for the purpose of... assisting in the realiza-
tion of human rights." Articles 55 and 56 together pledge all members of the
United Nations "to take joint and separate action in cooperation with the Or-
ganization for the achievement of... universal respect for, and observance of,
human rights." Finally, Article 68 charges the Economic and Social Council
with "setting up commissions... for the promotion of human rights."

Additionally, the 1948 Universal Declaration of Human Rights and the U.N.
Convention on Genocide have been consistently cited as strengthening the
human rights machinery of the United Nations, thereby making state bound-
aries more porous in the face of international human rights efforts. However,

the Declaration only establishes the minimum
conditions and standards of human rights to-

The U. N. Charter ward which all states should aim: it is neither

excludes a binding nor enforceable under international law.
Although the Genocide Convention actually

provision for defines and codifies the crime of genocide, it

intervention on does not aim to attenuate the principle of sover-
eignty. The second purpose of the Genocide

humanitarian Convention requires the parties to punish indi-
grounds. viduals who commit genocide "pursuant to their

municipal laws." Article VI of the Genocide
Convention stipulates that those accused of
genocide "shall be tried by a competent tribu-

nal of the State in the territory of which the act was committed, or by such
international penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted this jurisdiction." Moreover,
Article VI does not require any party to submit to the jurisdiction of such a
tribunal.

14

To be certain, the Charter provisions for human rights and the aforemen-
tioned documents did not emanate from a strong collective will to break
through the barrier of state sovereignty wherever it shielded some form of
oppression. The subordination of human rights in the hierarchy of the United
Nations' purposes is manifested in the reality that the U. N. Charter excludes
a provision for intervention on humanitarian grounds. The only way to lift
the protective barrier afforded to states by Article 2.7 is to activate the one
exception to the sanctity of domestic jurisdiction: Chapter VII enforcement
measures.1

5

Thus, in the exception to Article 2.7, Articles 25 and 39 are inexorably linked
to either Article 41 or 42. Article 25 binds members of the United Nations "to
carry out the decisions of the Security Council in accordance with the present
Charter." Moreover, Article 39 gives the Security Council the responsibility of
determining that a threat to the peace exists and of deciding what enforce-
ment measures to undertake according to Articles 41 and 42. In essence, acti-
vating Article 39 inactivates Article 2.7 for the target state:
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The Security Council shall determine the existence of any threat to
the peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accor-
dance with Articles 41 and 42, to maintain or restore international
peace and security.

Enforcement measures rest on the requirement that the Security Council
will determine the existence of a threat to peace thereby opening the door to
intervention under Chapter VII. An Article 39 judgement of the Security Coun-
cil determining a threat to the peace which is based on a majority decision (at
least nine of the 15 members) without a dissenting vote by a permanent mem-
ber is also legally binding. Moreover, it has been contended that, circumstanc-
es notwithstanding, the Security Council should not make a determination
under Article 39 unless its members are also prepared to apply the additional
measures listed in Chapter VII.16

According to Article 41, the Security Council can decide which measures
should be implemented in order to enforce its decisions ("these may include
complete or partial interruption of economic relations and of rail, sea... . ).
The most significant limitation on Article 41 is the exclusion of the use of
armed force: "measures not involving the use of armed force." Article 42,
however, is more germane to armed intervention, since it is the only article
which provides for the use of armed forces:

Should the Security Council consider that measures provided for
in Article 41 would be inadequate or have proved to be inadequate,
it may take such action by air, sea, or land forces as may be neces-
sary to maintain or restore international peace and security. Such
action may include demonstrations, blockade, and other operations
by air, sea, or land forces of Members of the United Nations.

The Charter affords the Security Council latitude in deciding whether a
given situation requires the use of military force. Article 42 does not require
the Security Council to wait for proof that Article 41 measures are insuffi-
cient, nor does it require those measures to have been previously implement-
ed. Instead, it is satisfactory if the Security Council elects to implement Article
42 measures immediately based on an assessment that Article 41 would be
ineffective. Furthermore, in enabling the Security Council to make decisions
that all members are obligated to carry out, the Charter's enforcement modal-
ities surpass those which were established under the Covenant, whereby the
League Council could only recommend military measures.' 7 The quiescent
Article 43 notwithstanding, after examining the Charter provisions which per-
tain to multilateral military intervention, the unambiguous absence of any
humanitarian purpose is evident. To be justified legally within the scope of
the Charter, the Security Council must determine a "threat to the peace, breach
of the peace, or act of aggression" in order to apply collective military force
"to maintain or restore international peace and security" (Article 39). Any
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moral or humanitarian impetus must only be ancillary to the threat to the
peace.

Before examining the practice of the United Nations and states in the con-
text of AHI during the Cold War, it is useful to examine the sources of inter-
national law as specified in the Statute of the International Court of Justice
(ICJ). The ICJ, whose function, according to Article 38 in the Statute of the ICJ,
is to decide disputes in accordance with international law, likewise does not
specifically mention moral or humane factors.' In hierarchical order, Article
38.1.a covers international treaties as "establishing rules expressly recognized
by states;" Article 38.1.b addresses "international custom" manifested by state
practice accepted as law; Article 38.1.c concerns the "general principles of law
recognized by civilized nations;" and lastly, at the bottom of the hierarchy,
Article 38.1.d includes "the decisions and teachings of the most highly quali-
fied publicists," but only as a secondary source for determining international
law.19 With this hierarchy in mind, a succinct review of the developments
which encouraged advocates of humanitarian intervention is in order.

Post-Cold War Developments and AHI

The time of absolute and exclusive sovereignty, however, has
passed; its theory was never matched by reality. It is the task of
leaders of states today to understand this and find a balance be-
tween the needs of good internal governance and the requirements
of an ever more interdependent world2  -Boutros Boutros-Ghali

The end of the Cold War heralded a new era of unprecedented cooperation
in the Security Council and unparalleled collective action under the auspices
of the United Nations. Even before the Cold War officially ended, the abate-
ment of bipolar rivalry had allowed the international community to rally
against Iraq's seizure of Kuwait and to address the plight of the Kurds and
Shi'a within Iraq. Moreover, the new vitality of the Security Council coincid-
ed with an increase in tumult that eruptect as states fragmented and collapsed
in the vacuum created by the recession of superpower confrontation. In a Jan-
uary 1992 joint declaration by the Security Council, British Prime Minister
John Major stated that "nonmilitary sources of instability in the economic,
social, humanitarian and ecological fields have become threats to peace and
security."21 What's more, Boutros-Ghali's above statement, which subsequent-
ly appeared in An Agenda for Peace in June 1992, implied to some that sover-
eignty was becoming more malleable; An Agenda for Peace itself proposed a
framework for a more active U.N. role in maintaining the peace. Many hu-
manitarians and promoters of human rights consequently embraced these de-
velopments as providing new opportunities for humanitarian intervention2

Furthermore, during the years which had elapsed since the promulgation
of the U.N. Charter system, additional treaties and resolutions were ratified
or adopted: the two U.N. Human Rights Covenants of 1966, the Declaration
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on Principles of International Law of 1970, and Resolution 46/182 of 1991 (to
strengthen U.N. coordination of humanitarian assistance),? These documents
are often cited to help legitimize and invigorate the new propensity for AHI,
but this argument is specious for at least two reasons: 1) neither these instru-
ments nor the joint statement by the Security Council nor the secretary-gener-
al's rhetoric bind states to use force for humanitarian purposes and; 2) the
argument that the General Assembly practice of passing resolutions repre-
sents the acceptance of law as customary, and therefore valid international
law, is misleading: it simply ignores the political motives for voting behav-
ior.

24

However, even General Assembly Resolution
46/182, adopted when optimism for U.N. col- Security Council
lective action was at its zenith, stipulates that members were
"sovereignty, territorial integrity, and national

unity of states must be fully respected in accor- willing to
dance with the Charter of the United Nations."2 1 recognize
Despite the evidently popular support for AM r
in some circles, a post-Cold War peace confer- significant
ence to amend the Charter has not yet occurred, transborder
and it is therefore clear that the provisions of
the Charter remain in force. In early 1992, the refugee flows as
only recent practice or precedent for AHI was
the humanitarian effort in Iraq.26 Although sev-
eral proponents of humanitarian intervention international
maintained that Operation Provide Comfort was
a watershed for AM, Resolution 688 did not peace and
authorize the use of force to effect humanitari- security.
an reliefL2 Resolution 688 did, however, dem-
onstrate that many Security Council members
were willing to recognize significant transborder refugee flows as a threat to
international peace and security. Security Council members also highlighted
their concern about setting a precedent that might jeopardize state sovereign-
ty.2 Nevertheless, by 1992 the Security Council possessed a new vitality and
capacity for decisioumaking.

Somalia: Crossing the Mogadishu Line?

Ostensibly, the U.N. intervention in Somalia clearly conformed to the def-
inition of AM presented in the introduction: a massive humanitarian impe-
tus; a multilateral action under a UN mandate; and an absence of geopolitical
selfinterest. On closer examination, however, politics and positive law irregu-
larities inhered in the Somalia operation. The collapse of Somalia accelerated
in January 1991 when President Siad Barre was forced to abdicate in the midst
of a general uprising. State failure ensued in a civil war that included no less
than 13 rival factions vying for power. While a discussion of factional politics
is beyond the scope of this study, it is important to note that Mohamed Farah
Aideed's Somali National Alliance (SNA) and Ali Mahdi's Somali Salvation
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Alliance (SSA) were central to the humanitarian problem because they con-
trolled the Mogadishu area. Possessing a stronger force and convinced of his
right to lead Somalia after defeating Siad Barre, Aideed initially opposed any
U.N. political involvement. In a weaker military position, Al Mahdi welcomed
a U.N. role.3

The active U.N. role in Somalia was impelled by a letter from interim So-
mali Prime Minister Omer Arteh Ghalib which was dated January 11, 1992.
Ghalib's letter asked the Security Council to address the deteriorating situa-

tion in Somalia and to "come up with a pro-
gram of effective action to end the fighting."31

Even a sustained In early 1992, this deteriorating situation was

air effort would best described as a lawless collapsed state in
which factional fighting and looting blocked eco-

not effect a nomic production and the distribution of food,

reversal in the causing an epidemic famine that was killing
hundreds of thousands? 2

deteriorating January 1992 marked the beginning of a year-
situation, long series of Security Council resolutions ad-

dressing the situation in Somalia, which
culminated in a large-scale U.S.-led AHI in De-
cember. Resolution 733 of January 20,1992, ex-

pressed alarm at "the heavy loss of life" and concern "that the continuation
constitutes ... a threat to international peace and security." Moreover, this
resolution made a decision under- Chapter VII to implement a "complete em-
bargo on all deliveries of weapons and military equipment," although it did
not explicitly invoke Article 39 or 41. After noncompliance with a March 3
ceasefire continued to disrupt humanitarian efforts, the Security Council reaf-
firmed that "the magnitude of the human suffering... constitutes a threat to
international peace and security" in Resolution 746.

In adopting Resolution 751 on April 24,1992, the Security Council decided
to establish a U.N. Operation in Somalia (UNOSOM I) and to deploy 50 U.N.
observers to monitor the ceasefire in Mogadishu. The Council also agreed in
principle to establish a security force to protect humanitarian efforts. In July,
Resolution 767 requested that the Secretary-General make use of "an urgent
airlift operation" to facilitate the efforts of humanitarian organizations. The
Security Council's increasing impatience with the warlords' disruption of the
relief effort was manifest in this resolution: "The Council does not exclude
other measures to deliver humanitarian assistance." Although the United States
responded to Resolution 767 with an airlift effort, it became evident that even
a sustained air effort would not effect a reversal in the deteriorating situa-
tion.34

In August, the two principal factions agreed to the deployment of a 500-
strong security force as part of UNOSOM I. Moreover, on August 28, the Se-
curity Council approved Boutros-Ghali's request to increase the strength of
UNOSOM I to 3,500 personnel (Resolution 775). The battalion of 500 lightly
armed Pakistanis that comprised UNOSOM I arrived in Mogadishu in Sep-
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tember 1992. The battalion's mission was to secure the port, secure food ship-
ments to and from the airport, and escort food convoys in Mogadishu. How-
ever, constrained by stringent rules of neutrality and Aideed's control of the
airport and port area, the Pakistanis contingent was essentially ineffective.
Due to the scale of the disaster and the impediments presented by the fac-
tions' power struggles, UNOSOM I proved incapable of managing the catas-
trophe.-

By late November 1992, however, the magnitude of the catastrophe induced
President Bush to offer U.S. troop support. As a result, on December 3, the
Security Council "determined that the magnitude of the human tragedy caused
by the conflict in Somalia, further exacerbated by the obstacles being created
to the distribution of humanitarian assistance, constitutes a threat to interna-
tional peace and security" (S/RES/794). Conspicuously absent in the resolu-
tion were any reference to refugee flows and any explanation of how intrastate
starvation constituted such a threat Resolution 794 also recognized the "unique
character" of the situation; acting under Chapter VII, it authorized member
states "to use all necessary means to establish as soon as possible a secure
environment for humanitarian relief operations
in Somalia." The deployment of the Unified
Task Force (UNITAF) in December 1992 marked Conspicuously
a significant escalation in the application of absent in the
force-37,000 well-armed troops, including U.S.
Marines. 6  resolution were

Although the coercive effect of UNITAF's any reference to
presence compelled the Somali leaders to sign
a general ceasefire agreement in Addis Ababa refugee flows
on January 8,1993, TJNITAF operations focused and any
mostly on the removal of heavy weapons to es-
tablish a secure environment; light weapons explanation of
were removed only in areas that directly threat- how intrastate
ened UNITAF facilities. Moreover, although
UNITAF attempted to remain politically neu- starvation
tral while conducting humanitarian security constituted such
missions, its forces were involved in a confron-
tation with pro-Aideed factions in February, a threat.
causing Aideed to accuse UNITAF of undermin-
ing his political power. Thus, when the UNO-
SOM II transition began in March, some anti-U.N. sentiment among Aideed's
allies already existed?'

Acting under Chapter VII of the Charter, Resolution 814 of March 26, 1993
authorized a UNOSOM II force consisting of 28,000 troops and expanded the
mandate for the use of force. The resolution directed the force commander "to
assume responsibility for the consolidation, expansion, and maintenance of a
secure environment throughout Somalia." It also authorized UNOSOM II to
"take appropriate action against any faction that violates or threatens to vio-
late the cessation of hostilities" and "to seize the small arms of all unautho-
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rized armed elements."3 Manned with a smaller force and supported by a
more aggressive mandate, the UNOSOM II leadership soon alienated Aideed,
contributing to a subsequent escalation in violence 9

When U.N. Special Representative Jonathan Howe renounced UNOSOM
support for an Aideed-sponsored peace conference in May, Aideed suspected
that his political power was being undermined. Moreover, when day and night
patrolling was reduced in south Mogadishu because of a lack of personnel,
Aideed seized on the apparent weakness of UNOSOM II. On June 5, 1993,
Aideed's militia ambushed a Pakistani detachment, killing 24 soldiers, and
prompting an emergency session of the Security Council. Resolution 837 of
June 6, 1993, strongly condemned the attacks against UNOSOM II and reaf-
firmed the authorization "to take all measures necessary against all those re-
sponsible for the armed attacks." Supported by a broad mandate, UNOSOM
HI began to conduct combat operations against Aideed's faction, in essence
taking sides in the conflict. On June 17, UNOSOM II forces conducted an at-
tack against an Aideed stronghold, resulting in heavy U.N. casualties. In re-
taliation for the June 17 U.N. losses, Howe offered a $25,000 reward for
Aideed's capture. In the subsequent escalation in fighting, on July 12, U.N.
forces conducted an attack helicopter raid against Aideed's command center,
killing 54 Somalis.40

The broad Chapter VII mandate notwithstanding, the October 1993 raid in
Mogadishu marked the culmination of U.N. combat against Aideed. In Au-
gust, UNOSOM discharged commandos of the U.S. Special Operations Com-
mand with orders to capture Aideed. The ongoing war against Aideed
ultimately came to a head on October 3, when an ill-fated commando raid
against Aideed resulted in the death of 18 U.S. soldiers and approximately
500 Somalis. Moreover, as a result of the increased focus on defeating Aideed,
the relief activities of this humanitarian operation were reduced by 50 percent
in Mogadishu. As a result of the October debacle, the United States and most
European countries withdrew their forces from UNOSOM II in early 1994-
Although UNOSOM remained in Somalia until March 1995, most security and
political objectives were abandoned during the summer of 1994 in the face of
renewed factional infighting.4'

In the context of humanitarian exigencies, Somalia clearly provided a very
strong moral impetus for action. Vivid television scenes depicting starving
women and children, coupled with statistics that indicated 3,000 daily deaths,
all contributed to a sense of international moral indignation. The fact that
greedy warlords were impeding humanitarian relief further outraged the pub-
lic. Moreover, Somalia's post-Cold War strategic insignificance seemed to in-
dicate that the motive was purely humanitarian. However, long ago,
nineteenth-century international law expert E.C. Stowell observed, "humani-
tarian considerations will never be the sole motive." Before looking at the
political motives behind the Somalia intervention, it is useful to note that one
year of chaos and starvation had elapsed in Somalia before the United Na-
tions passed its first resolution; almost two more years elapsed before the
United States was willing to support the effort.42
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The United States was very reluctant to commit forces in Somalia until it
was impelled to do so by domestic political factors. Part of the motivation for
the August airlift was a reaction to criticism leveled at President Bush for his
inaction in Somalia and his unsteady support of the United Nations. Subse-
quently, strong congressional support for U.N. action and requests for protec-
tion by American nongovernmental organizations motivated the United States
to change its policy and take the lead in Somalia. Another more subtle polit-
ical factor that influenced the UN operation from the outset was the personal
enmity that existed between Boutros-Ghali and

Aideed. The most outspoken advocate of puni-
tive action against Aideed, Boutros-Ghali had The Security
been a strong supporter of Siad Barre; Aideed Council
also harbored great animosity towards Boutros-
Ghali because of that support.43  contrived the

On the other hand, the evolving mandate for legal fiction that
the use of force was adopted in accordance with
the Charter, more or less. Although the Security intrastate human
Council did not specifically invoke Article 39, it
did determine that there was a threat to inter- suffering
national peace and security The Council also presented a
stated that it was acting under Chapter VII when
it authorized the use of force. The major posi-
tive law irregularity inhered in the apparent ab- international
sence of any threat to international peace and
security. The Security Council determined that community in
the "magnitude of human tragedy" constituted order to bypass
this threat (S/RES/794). Moreover, throughout
the entirety of the Somalia resolutions, the term Article 2.7 for
'humanitarian' appeared 26 times while the term moral and
'threat' appeared only 11 times. There were ref-
ugee flows resulting from the catastrophe, but political reasons.
nowhere in the Security Council documents were

the refugees considered a threat It is evident
that the Security Council contrived the legal fiction that intrastate human suf-
fering presented a threat to the international community in order to bypass
Article 2.7 for moral and political reasons. Clearly overstepping the bounds of
positive law, the Security Council also sought to avoid any precedential infer-
ence by recognizing the "unique character" of the problem."

Conclusion

The concept of armed humanitarian intervention is not viable from a pure-
ly moral perspective. To be certain, the moral motives for all such endeavors
are clear and compelling. The hundreds of thousands of deaths that resulted
from the internecine warfare and self-interested power struggles of the Soma-
li warlords was a clear and compelling moral impetus behind which the inter-
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national community eventually rallied. The situation in Somalia seemed to
provide sound moral reasons for doing something. However, after closer ex-
amination it is evident that the decision to launch the operation was influ-
enced by political factors as well. It is impossible to divorce political reality
from moral motives.

Although the situation in Somalia presented a genuinely compelling moral
motive, morality did not prompt significant action for almost two years. Since
Somalia remained outside the geopolitical interests of the West, the morally
compelling situation there was ignored until domestic politics prompted Pres-
ident Bush to do something. What's more, after the United States offered to
commit a large force, the Security Council provided authorization based on a
disingenuous application of Article 39. The Security Council did authorize
both UNITAF and UNOSOM II to apply force in accordance with Articles 39
and 42, but it conjured up the falsity that intrastate human suffering present-
ed a threat to peace and security.

Moving beyond the Charter as a source of law (Article 38.1.a, ICJ Statute),
many contemporary publicists have cited General Assembly resolutions and
Operation Provide Comfort as evidence of state practice (Article 38.1.b) which
supports the notion of AHI. However, relying on the politically motivated
voting behavior of the General Assembly to infer accepted practice is equivo-
cal.4" Nonetheless, even one of the more recent General Assembly humanitar-
ian resolutions (Resolution 46/182) reaffirmed the primacy of domestic
jurisdiction. 6 What's more, Resolution 688 itself did not authorize the use of
military force within Iraq's borders. Although the Security Council distorted
the Charter to justify intervention in Somalia, its members tried to avoid any
precedent-setting implications by qualifying their actions as "exceptional" and
"unique." 47

Since the principal sources of positive law do not currently authorize AHI,
it seems that the publicists who promote humanitarian intervention are rely-
ing on a subsidiary means of international law-themselves (Article 38.1.d).
However, appealing to morality, nonbinding resolutions, and politically expe-
dient Security Council behavior to legally justify intervention is dangerous.
Not only are the publicists failing to appreciate the paramountcy of domestic
jurisdiction, but, advocating humanitarian intervention jeopardizes the already
tenuous international legal order. The Charter system is based on the consent
of sovereign states and it relies on those state actors to contribute to the sys-
tem. States cooperate within the framework of the Charter to derive some
benefit from its functions. States did not join the United Nations only to sur-
render their sovereignty to either a notion of humanitarian primacy or Securi-
ty Council control over their internal operations that were never envisioned
or codified.

Finally, there are pragmatic reasons for reconciling the legal with the moral
and political spheres. An action conceived within the parameters of the Char-
ter but lacks political staying power is not likely to succeed. UNITAF was
given a mandate to use force, but it was constrained by a lack of United States
will to stay the course. Cognizant of this weakness, Aideed's faction waited
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until IN1TAF's departure to resume his attacks. The bottom line is that law,
politics and morality must all coalesce in order to create the conditions for the

successful conduct of U.N. collective actions.
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