
Carpr l l inp -6 f o r  Elms m n e r r l  ~ b t n l r t r a t i m  U u r l  Chapter 1-60 
?olicy to I r t r b l i t h  r smoke-rrw 8nriron.rnt in  m6 Buildingr 

m+ duty to  bargain i n  good f a i t h  un&r 5 USC rect lon 7117 oxttndr i n  general 
t o  n t t e r r  which a t e  the alsbject of rgrncy rule8 m d  regulationr vhich r r e  not 
Governrrnt-vide ruler a d  ~regulrt ionr,  t o  tk extent they r t o  not inconri r tent  
with F d e r r l  law. Wbefi tbrre is 8 ' c e q d l f a g  need,' however, for par t i cu la r  
a g e n y  r u l e r  and regulrtiol'ls t o  prevail ,  rtr r via  p r r t i cu l r r  conf l ic t ing 
bargaining p r o p r r l r ,  ruch ru la r  md rOgulrti0n8 W i l l  rtrnd a8 bar8 t o  
n t g o t i r t i o n  on ruch ptopori~la.  Therefore, i n t e t ~ l  agency rules and 
regu l r t ionr ,  rucb u khc mprrtneat o f ,  B 8 l t h  and Uuun Service8 (DBBS) I 
Ctner r l  Adminirt tr t ion Hrntarl chapter invo lvd .  bate, uy bar negot i r t ions  on 
mnf  l i c t i n g  collect ire bargaining propoar18 a n ,  under the Statute, r 
compelling need fo r  ruch a r e s u l t  it dettsnined to erirt by t h e  Authority 
pursuant t o  sectioa 2424.1:L under rubprr t  B of i t 8  tegulationr. A n r i c r n  
Yederrtion of Cavtrmnt gployeea,  AlL-CfO, Local 1928 rnd Department of the  
Wlvy, Naval Air Dtvrlop~cni: Center, Wrlr inr tcr ,  Pennrylvanir, 2 rtlU 451 
(1900). 

The quer t ion of vbcthec r iinion'r proposal f r l l r  within the duty t o  bargain 
under 5 PSC sect ion 7 1 1 7 ( r l ( l ) ,  or whether, the  duty to  h r g a i n  doer not 

I t x t t n d  t o  t h e  proposal i n  view of agency ru le r  and ragulrt ionr,  pursuant t o  
receion 7117(a ) ( 2 ) ,  ha8 tylpicrlly involved u t t e r s  of financial  concern t o  the 
employer, See, fo r  txaqle ,  Nrtf 0 n l l  Alsociation of Governnnt & ~ l o y e e r ,  
Lmrl Rl4-62 and U.S. Arly DOqvry Proving Ground, krqvry, Dtrh, 18 ?WU 307 
(1985) ,  n r t i o n r l  A88ocirt im of Government L q l o y w r ,  m a 1  R14-62 v. PLRA, 
Ira. a5-2098 (10th Cir., July 23, 198S)r r tvs r red  on romnd, 26 fLM 59 (19871, 
Lexington-Blue Cr8.r M a y  'Bcwt, Lexington, Xentucky and mricm Ptderr t ion 
of Government lCIployeer, WL-CIO, Lacal 894, 24 ?&RA m. 6 (19861, and 
Awr ic rn  Pederrtion of Gorernnnt  t rployeer ,  AIL410 and Air Porct tog i  r t  fcr 

'* C o a l n d ,  Mright-Paterron Af r Porct k r r ,  Ohio, 2 ?LRA 104 tl98O)r r f f  'd on 
o t h r  groundr, 659 R.2d 1140 (D.C. Cir. 19811, t t .  denied, 455 U.S. 945 
(1982 ) T 

I 

In t h e r e  carer, and o t h e t r ,  t h e  Authority examined f i n m c f a l  conriderationu t o  
determine vhetber tba rgen~cicrg t egu l r t ion t  s a t i s f i e d  the compelling need 
c r i t o r i m  8et f o r t h  i n  Hceion 2424.1l(r) of the  Authority's r egu l r t ionr .  m e  
~ u t h o r i t y  determined, t h a t  uh i l e  f inanc ia l  considerrt ions can k re levrn t ,  a 
dtmonrtr r t ion of monetary saving8 alone ir not ruff ic ient  t o  e s t a b l i s h  t h a t  a 
r u l e  or regulat ion ir  e s r e n t i r l ,  a s  d i t t i n g u i r h t d  f r a  helpful o t  des i rab le ,  
to t h e  rccosplishmtnt O f  the miscion o r  the  execution of the functfona o f  an 
a g e n y  i n  4 manner conria tent  with the  requ i rewnt r  of m e f f i c i e n t  and 
e f f e c t i v e  Government. Mor~over, the Authority rearonad, the language rnd 
l e g i r l r t i v t  h i s to ry  of the  S ta tu te  supported t h e i r  coaclusion t h a t  a broad 
balancing of factor8 is appropriate i n  evaluating coapelling ,need asse r t ions .  

' It i 8  c l e a r  from the l e g i s l r t i v e  hfr tory of the Statute  that Congress intended 
t h e  regulat ion t o  bar negotiations only on narrow grounds. 
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fi ir  care reprerent8 a perfect ex8wle of tk m r r w  grooadr an which Congress 
intended tk cmpellinq me6 bnt to mgotfrtionr to rpply. Section 2424.11 of 
the Authority8r regulation8 r t a t r t  

A compelling med r r i r t a  for m r9mq r u l t  or regulation concerning my 
condition of esployltent vbra tk aqency d-emnrtrrter tbat the tule or 
regulation meet8 one or more of the following illrratrrtivr criteria: 

(a)  N 'rult or*requlr t~on i8 et8mti81, at  dlrti&uirbed f ro .  helpful or 
brrirrblr ,  to the rccarrplirh.mt of tbr miroion of tk agency or p r i n r y  
national rubdivirion~ i n  8 manner which i r  conai8tent v i t b  the r e q u i r e ~ n t r  
of M effective and efficient governaent. 

(c)  The rule or requirtion t.plt.cnt8 r m d a t e  to  tbe agency or p r i u r y  
national rubdivirion~ under lru or other authority, for vhicb 
impltrcntrtion i a  ta.rentirlly nondlrcrrtionary in tuture. 

This case invo~ves the jarurnn of hpar twnt  of B t r l t b  and Buman Scrvtces 
General Adminirtration HiWUal (W) Chapter '1-600 drted Auguut 25, 1987, 
Subject: Policy on Saokl.ng in HBS Occupied building8 and Facilitier. me 
purpose of th i s  Chapter ir to provide r Deprrtaentwide policy on moking i n  
MIS-occupied bufldings c~nd facil i t ies.  The Deprrt8entDs policy is to  
establish a smoke-fret c!nvironment in r f l  EBS building space. 

A 8  background, baas ir  Lhe redtrrl  qovetrvwnt'r pr inciprl agency for 
furthering the be81tb oii Asericana .ad providing them u i th  r88ential human 
8ervicer. The health t f .8k8 o f ,  smoking and erporurr to rmoke are clearly 

, docomentad by report8 of tk Surgeon Gcnerrl. The 1386 Surgeon Gcntrrlqs 
~ - ' Report an '2he Health ~onaequence8 of Inrohntrry t m k i q  found that 

f ' involuntary smoking ir n crurr of direroe, including lung Cancer, in hea l thy  
nonswkerr; and, the 8f11ple reparrt i~ll  01 8mkera rnb nonmktrr  within t b t  
same a i r  sprce my redaae, but  doer not elirfnrte,  the  exporure of nontaokecs 
to environwntal t o h c w  raoke. The Department ha8 determined that i t  fr 
essentir l ,  i n  the rccoapli8hmnt of its 8%8sioa, that it provide a m k e - f r e e  
environment in a l l  BBS owned and leased building space. 

lkCaUS@ the U.S. Public fierlth Service (PBS) c r t r i t r  out the sission of DBES 
to have r artionvide p r t q r a  of dfserse prevention a d  is t h t  organitrtional 
locus of the Surgeon General, vho i ~ s u e s  annurl reports urrning t h e    ti on of 
the danger8 of cigarettck raoke, including secondary ;rmoke, it i r  rbaolutely 
c r i t i ca l  tb r t  it prol?idt! a nokt-fret work enviromcnt for i t 0  om employees 
rr well as the general public vhich my visi t  any of i t 8  f ~ c i l i t i e o ,  
Accordi~gly, the  Office of the Assistant Secretary for t l e r l t h  (OMB or the 3 

agency) assert8 that  th4! union proposal i n  question, dated August 21, 1987, 
and prtrentrd to the rgrlncy August 31, 1987, is inconsistent w i t h  t h e  
Deprrtlacntvide regulation, Gw Chapter 1-60, drted August 25, 1987, fot  which 
a compelling need exist#,  

. . 
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%e rgc lnq  asrerts  t&t  r cocriwlling med exist8 under tbe cri teria nt fotth 
In net imr 2424.1l(r) a d  (cl of tbe Authority '~ tyulrt ionr.  We brliere 
that th i8  roguSrtlon f r  not only orsential, u dirtinguirkd I r a  helpful O K  
6.airabler to  tbe rccolplirhwnt Of thr afr8iolr of PltS and the execution o t  
function# of the PES i n  8 manner which i 8  ~ s i s t ~ n t  w i t h  the requirements of 
m effective and efficient Oovetnwnt, but 8l.o: inplernt r  a nndr te  to PBS 
u n k r  42 OSC, tb t  public Eealth Service A c t ,  urd telr te4 hgfr l r t ion,  ruch arl 
the Corprehenriro smoking ~ u c r t i o n  Act Of 1984, Public Lnr 98-474, and the 
nirrion of the agency and PPS in grnerrl, Lor vhich iaplewntation ir  
nondircretionrry i n  nature. 

Title XVII of the Public k a l t h  Servlce Act, undr te r  the Secretary of mS to: 
(1) formulate national gwl r ,  md r rtrategy t o  achieve ouch goals, w i t h  
rerpact t o  herlth information rnd health prorotion, ptrtentrtive barlth 
r t tv ic t8 ,  and ducrtfon jn the  approprirte U e  of hralth care, (2)  omitted, 
( 3 )  undertake and rupportl necerrrry r c t i v i t i t a  and prbQram to  - 

( A )  incorporate rppropriate health education components into our society, 
especially into a l l  cispecta of education and herlth care, 

(B) increase the application rnd use of herlth knowledge, # k i l l @ ,  and 
practices by the gtna!ral populrtion in its prttern of d r i l y  living, and 

(CI t r t rb l ish  systenratic ptocetrer for the exploration, bcvtloppcnt, 
demonstrati on, and tvrlurtion of innovative her l t h  promot ion concepts t 

( 4 )  through ( 8 )  emitted, ( 9 )  uae lUCb othtr  authorities for pr0qra.r 
retpecting h e a l t h  fnform~tfon and herlth promotion, preventive herlth 
r e t v i c e ~ ,  and education in t h e  appropriate u8r oL bealth care u are available 
and coordinate ruch uw with prograv conductd unbr  thir  t i t l e t  and (10) 

a*  establish i n  the Office t ~ f  the Al8istant Stctetrry for Eealth an Office of 
Direaae Prevention and Btralth Praotfon, vAicb rhall  - 

I 

( A )  coordinate a l l  r~ct iv i t ier  within the Department which relate to 
disease prevention, health p~onotion, preventive health rcrvicer, a d  
health inforut ion uid education with rtapect to the appropriate use of 
herlth care; 

(BJ coordinate such rctf v i t i e s  w i t h  rimilar activit icr  i n  the private 
lector J 

(C)  establish a nat:lonal information cltaringhouse.. ,relrting to  such 
matters; and 

(Dl support pro jtetrt, conduct research, and disssminrte information 
rt lhting to preventive medicine, herlth prontot ion,  and physical fitness 
and sports atdicine. 
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zn addition t o  the officr  of tha urirtrnt Secretary fot Health, md the 
offlm of O i r r a ~  Preventiorr and k a l t h  Pr-tirn, tbare functionr are carried 
out by rariour rgencier of PBS and officer within OM1 as prrt of the 
rtatutory mandate of tk sgtncy. 

%e mra  rpecific miraion r t r t e t t n t  of OWE includer 'providing leaderrhip, 
coordination, and direction of 8 nat ion~idc  program of diseaw prevention and 
brr l th  p r o r o t i ~ n . ~  4% 2 2  1 / 1 / 8 3  Prior to broadening the riroion to  
a l l  direrse prrvtntion a d  berlth prorotion, tht r i r r i aa  rtatement of ohsa 
included: w ~ t o v i d t r  leaderrhip, c&rdination, and direction of r artionwid. 
program a t w d , r t  iafojming Amricanr about the danger8 of 

f i e  mirsion and function :PES and the predecerror rgencirr of Om have long 
included eliminating raaking as a major contributor t o  the incidence of a 
variety of direares md a major rerron wby people die from there direarer. 
Over tk prrt 30 yeatr, bioaedical rerearcherr, phyricibns and PES ptrronnel 
& v t  generated m inventory of more than 50,000 rtudier on noking md 
health, There rtuditc provt a crurrl telationrhip between ci9arettc rmking 
and 24 diseare condftionr. f i e  medical evidence is e l l  documented and 
overvhelming; smoking i r  the leading preventable caure of diseare and death i n  
th io  country, and tnvolunfaty moking is now included moag these caures, 

The statutory mandate contained in T i t l e  WIf of 42 USC, requires t h i s  agency 
t o  take specific step8 w i t h  respect t o  d i r tare  prevention, to educate our 
aociety in  a l l  arptctr  of health care, and increare the rpplfcation and use of 
health knowledge and prrceicts by the general population i n  f t r  pattern of 
daily living. I n  the ares8 of cigarette rmking i n  gemtal and rmoking i n  the 
vorkplrct in  particular, th i r  agency hrr an abrolute,raguirement, under the 
lru,  to  take specific action. Since we know t h e  relationship betveen rmoking 
and disease, we are required t o  take leadership role in dtmon8rating t o  the 
American people the wan8 and method8 of pctventing molting and the d i r t r sc r  
it producer md thereby prorotfng good health. Therefore, under the authority 
of the law, m have r undate to  lead i n  the e l i r i n a t i a t  of raoking i n  our 
eociety, and, a t  a tininwa, to undertake t h i r  rerponrfbility i n  the workplace. 

The regulation in question, GM 1-60, and the agency's actions w i t h  repect t o  
irplewnting thia regulation are inextricably Lied to tk rtatutory mandate 
outlined above and the ninrion of PES and the agency. mat ir, t o  foraulatc 
national goals and a rtrakegy to  achieve such goals vith rtrpcct to health 
information and health promotion, and undertake and support necessary 
ac t iv i t i e r  and program to -- 

( A )  incorporate ippt~opriate health education component8 into our society,  
especially into a l l  aspects of education and health care, 

U 
(B) increart the application md ure of health knowledge, ski l l s ,  and 
practicer by the general population i n  its pattern of d a i l y  l i v i n g ,  and 

(C) establish ryttematic proctrres for the exploration, development, 
dcmonrttation, rnd evaluation of innovative health promotion concepts. 
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In addition t o  tk cleat  u n d r t e  contained in Tit le  NII of tk public k r l t h  
service ~ c t  and tbe rirrrion r t a t e w n t  of P@S and OAIB, unk t  which 
l rp lenn ta t ion  of tb rcqulation, C A M  1-60, i8  errential ly nondtrcretionrry, 
the evidence a180 banonnttrter that  th i r  regulation i8 errential  t o  the 
~ c c a p l i r h n n t  of th i r  1~iS5iOn~ 

lor  20 yerrr cigarette l>rck&get and a l l  cigaret te rdrertiring h v e  mrried the 
varning: .The Surgeon G i c ~ t a l  has dttrrsinod that  rmokiag i8 dangerour to  your 
health.' n a t  label vrlr tbe result  of the f i r r t  m~urgeon Gcneralts Report on 
Smking md Ilerlth,m rellrrsd i n  1964 by s u r q m  Genetrl Luther C, h r r y ,  By 
the tise the prrrent Sur:geon General, C. tvere t t  Koop, arrumtd his  position in 
1981, another 12  reportrl had h e n  rtleaeed by thtw more Surgtonr General: 
Dr8. Stewart, Steinfeld and Richnond. Since 1911 the agency bar produced four 
nore reportr. They brvtr documented t b  relrtionship between smoking and 
cancer; moking and cariliovrsculrr direare: r.ok$ng md lung discare; smoking, 
cancer and chronic lung disease uong votting people; and the pteviously ci ted 
1986 Surgeon Gcnerrltr Sleport on the bealth conrepuences of involuntary 
rmoki ~ g ,  

There reports represent the most visible and well known DHlS effor ts  related 
t o  smoking and health. They a r t  a manifestation of the OASE mandate. In 
carryfng out thir laandat:e, PHs, OISII and wi th in  OUR, the Office of Direase 
Prevention and Berlth Proaotion, have embarked on cagr ign against smoking 
in the uorkplrce.   he I'ederrl govetnaent, particularly t b i s  agency, f t 
spending millions of dol.lars annually to rake Amtrlca and the Awrican 
vorkplrce moke-free. EYsbrpr our second wst visible effort  in th is  area i s  
CM 1-60, which deaonrtrater t o  leaders i n  t h e  public and private rectors af  
t h i r  rgency'r coaaitmtnt and reriournesr with r e s p c t  to our position on 
rmoking in the votkplace, and through irplementatfon of W 1-60, PIS i s  
marketing t h e  benefits of the smoke-free work envfronnmt.  Marketing t h e  
smoke-free workplace, thirough implementation of C M  1-60, is a principal p a r t  
of the function of th i s  agency, rsrtntial to  tbe accomplishment of i t 8  

mission, and GAn 1-60 i d  the agency rule for uhlcb the Authority w i l l  have t o  
deterainr  a compelling need exi r t r .  

Regarding the relationship ktween CAn 1-60 and the mission of the Agency, 
Dr. Xoop leaves no quest.ion on the function of PUS in eliminating smoking from 
the workplace. ?or axmple, in r Ury 23, 1986, address to r Conference on 
Smoking i n  the Workplace, a t  Glen t l lyn,  I l l inois ,  he stated: 

I can assure them ileaders of the cigarette induetry) -- and I want to  
assure the Aatricrn people as  well -- that  the Public Health Service and 
its Surgeon General w i l l  do vhitever we can, consirtent vi th our 
commitment and vith the law, t o  help those industry leaders become the 
kind of employerr and the k ind  of citizen8 who thrive i n  a business thrt  
enhances l i f t . . .not  the kind th r t  invites death. 

v 
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m the 198s publication, A DoCi8f0n ~ a k e r ' r  Q l i k  to  uducfn'q Smoking r t  the 
workrite, dm xfcbrel JtCCinni8, I.D., MpUtY Atsfrtant Sacretrry for l c r l th ,  - 
urd Director, of f ice  of Direare Prevention md Brrlth horotion, OASB, PBS, 
DRHS, introducer the report, i n  part: 

Given a l l  the evidence - botb r c i r n t i f i c  md anecdotal - ve k l i t v t  you 
w i l l  CON t o  the conclurion t h r t  your organization cannot afford to writ 
any longer. tor  tlhe u k e  of your burinerr and your a p l o y w r ,  i t  ' r  time 
t o  join the growing number of c o ~ r n ~ e r  t h r t  r tate,  @#) S~OKING,~ 

Yet Dr, HcGinnis wuld be rwfred to  r l lw  making fa the vorkplace under the 
pr t rent  union amking ]!ropoml, whicb 0b~iW41y undetrintr the ab i l i ty  of the 
Office of Dir tar t  Prevtrntion urd Health PtoMtlon (ODPIIP) and OASB to  
demns t r r t e  the i r  r b i l i t y  to take dtcirfve action in t h i s  are8 and theteby 
rccomplirh the agency oaisrion. The OASB r i rs ion  i r  'providing leadership, 
coordination and direction of r nrtionvidc prograa of direare prevention and 
health proaotionmm The! ODPHP ri8810nt rs atated i n  law, fa t o  coordinate a l l  
a c t i v i t i e r  in the  Department whfcb re la te  to  direare prevention and health 

. promotion, coordinate thch a c t i v i t i t s  with r i a i l r r  rc t iv i t ies  i n  the private 
sector,  and rupport prc~jecto t c l a t i n ~  t o  preventive health. The agency 
asse r t s  that  i t 8  inabil i ty to carry out r leadership role in th i r  area 
r t r ious ly  impairs its abi l i ty  to rccomplirh its miasion, and thereby s a t i s f i e s  
t h e  c r i t e r i a  s e t  f o r t h  i n  section 2424.11(r) of the Authority'r re9ulations, 

It is fnconceivable that Congress intended Iedetal aqencier to negotiate 
rctiona vhich it takes i n  carrying out it8 nirsion. Such 8 finding in t h i s  
case wuld  severly undermine, i f  not c ~ i t i c a l l y  impair, th is  Agency's a b i l i t y  
t o  accomplish its statutory mandate. 

Impairing t h e  PHS mission to  promote t h e  k a l t h  of rwricrns and prevent 
' disease8 csurcd by smoking, including recondrry rmkt, by rubjtcting to  the 
. negotiation pracerr, thn abi l i ty  of the agency t o  lead the Nation i n  an e f fo r t  

t o  erradicate raoking, irr.8 the grounds for which Congreu intended the =' 

Authority to  issue rcgu:lations to bar ntgotirtionr on the brsir  of compelling 
need, Accordingly, the compelling necd of the rcgulrtion i n  question, GAH 
1-60, s a t i s f i e s  t he  c r i t e r i a  of 5 USC 7117(r)(2) and 3 C?R 2424.ll(r) and ( c ) ,  
and therefore r duty t o  bargain, as  a l l tg td  by the unfm, does not exist .  

Prepared by: . OAStI/OK/OP~/OPOO/ETUcke r/ll-25-87/0oc. 48860. 
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