April 12, 1991

s s wenen LONFIDENTIAL

AN ACT TO PROHIBIT EMPLOYMENT DISCRIMINATION BASED ON THE USE AND
ENJOYMENT OF TOBACCO PRODUCTS AND TO CLARIFY THE APPLICA-
BILITY OF LAWS TO AVOID THEIR CONFLICTING INTERPRETATION.

The General Assembly Q%;K%frth Carolina enacts:

Sectio g%% 49A of Chapter 143 of the General
utes reads ten:

WARTICLE 49A.
"Equal Employment Practices. KCB
"pPart I. General.

143-422.1. Short title.

This Article shall be known and may be cited as the Equal
Employment Practices Act.

143-422.2. Legigiative declaration.

guard the right pportunity of all persons to seek, obtain
and hold without discrimination or abrldgement on
account of§§i religion, color, national origin, age, sex or
b

handicap mployers which reqularly employ 15 onigore employ-

It is thgggg icVpolicy of this State to protect and safe-

ees.

It is recognized that the practlc ing employment
opportunity and discriminating in the employment foments
domestic strife and unrest, deprives §§§ % te of the fullest
utilization of its capacities for advakeement and development,
and substantially and adversely affects the interests of employ-
ees, employers, and the public in general.

143-422.3. Investigations; conciliations.

The Human Relations Commission in the Department of Admin-
istration shall have the authofity to receive charges of discrim-
ination from the Equal Empl e Opportunity Commission pursuant
to an agreement under Se 709 (b) of Public Law 88-352, as
amended by Public La , and investigate and con0111ate
charges of discrim §§§ Throughout this process, the agency
shall use its good Tces to effect an amicable resolution of
the charges of discrimination."
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Sec. 2. Chapter 143 of the General Statutes is amended by
adding to Article 49A immediately following Part I a new Part II
to read:

"Part II. Discrimination In Employment Based On Use Of
Tobacco Products.

"143-422.4.Declaration of public policy regard-

ing discrimina employment practice based on the use Qﬁ
tobacco The General Assembly declares that the

ractdle
us%%%%to co products by a dlsparltz of wages, hlrlnq,
prép,t on, or termination, or conditions of employment dis-
criminates against persons who use tobacco productg? Idads
to low worker morale, high turnover, and labor eck; \dis-
courages workers paid at the lesser rate iving for
higher level jobs; curtails employment opporiuhities; de-
creases mobility of workers and increases \Yabor costs; and
prevents optimum utilization of the labor resources avail-
able to employers. It is declared to be the pollcy of the
State of North Carolina to eliminate, by the exercise of the
police power of this State, discriminatory wage and employ-
ment practices based upon the use of tobacco products.

143-422.5.Definitions. ,
the context clearly requires -‘i rwise, the following terms
have the meanings specgify

to permit to work.

(1) “Employ” mea

(2) Employee” means any individual e
employer, other than domestic employees, and i
dividuals employed by the State or any of its
subdivisions, including public bodies. U

(3) “Employer” means any person employing one ggfézre
employeges and acting directly or indirectly in the interest

of an er in relation to an employee. The term “em-
ployers d in this Part means an employer who is
endaged in ate or interstate commerce.

AN
(4) Tobacco/Z;oduct means any derlvﬁtlve of chiefly
American plants of‘the nightshade famrlv “and of the genus
Nicotiana. A product is typically prepared from the
leaves of the plant and manufactured into items such as, but

not limited to, smoking tobacco, cigars, cigarettes, snuff,
and chewing tobacco.
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(5) “Use” of a tobacco product shall EH:NLEJD, MILA_LE

be limited to, the actual practice of smoking or chewing as

well as possession of a lighted or unlighted product.

"143-422.6. Prohibition of discriminatory employment
practices: penalty for discharge of or discrimination
against complainant.

(a) No employer having employees subject to any provi-
sions of this Pargashall discriminate, within any estab-
h Yuch employees are employed, between em-

lishment h
bloyeast ‘"\%
ucts d he place of his or her emplovment for equal

work obs which require equal skill, effort, and respon-
sibility and which are performed under similar working con-
ditions. Prohibited discrimination shall include, but not

be limited to, taking into account an emplovee s use o
use of tobacco products outside the place of

vy

ployment in any of the following act1v1t1es.

(i) Paying wage rates to emplovees for equal work
in jobs which require equal skill, effort, and respon-
sibility and which are performed under similar working

| conditions;

(ii) Hiring, terminating, demoting, or promoting
an employee;

(iii) Altering any conditions, privileges, or
prerequisites of employment.

An employer who is paying a wage or benefits rate
differential or otherwise discriminating with respect to

| employment in violation is subsection shall not, in

1 order to compl th i sQ@section, alter the wage or )
| benefits rate E%ééz y condition or employment of any
i employee.

L_L It shall be unlawful for any person to discharge
g_z manner discriminate against any employee covered
b thl art because such employee has made a complaint to

his emplover or any other person or has instituted or caused

l<

this Part or has testified or is about to t any
such proceedings. Any person who viG sion of
this Part shall, upon conviction be ine of

not more than twenty-five dollars 15
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143-422.7. Remedies of an aggrieved employee; when

“action may be commenced.

(a) Any employer who violates G.S. 143-422.6 shall be
liable to the employee affected in the amount of his
or her unpaid wages and shall be required to reinstate
the aggrieved plovee to the same or a similar posi-
tion g£ em

agtion pursuant to this Part may be
no later than two years after the cause of
.ccrues

(o] (=

143-422.8. Application.
Except as otherwise provided herein, this Part shall
supersede and prohibit the enactment of any other loca

laws, rules and requlations of state or local a c nd
local ordinances requlating the use of tobacc s
which are more restrictive than this Partn<:>52§

Sec. 3. Chapter 14 of the General Statutes amended to add

a new Article to read:

"ARTICLE 61.
"Smoking in public places.

"14-458. Smoking in specific public places a misdemean-

or.,

ho smokes tobacco in any form ;g
public places shall be gquilty of

demeanor: <:;k
Sg%& n enclosed elevator which is used by or open

(a) A perso
any of the folléwin

B
[
1]
i

the public and which is clearly designated by a
o-smoking sign;

(2) Any place on a public trans ortat n vehicle
which is used by the public and Whl clearl
designated by a no-smoking sidn; %

c early designat-

(3) Any public library wh1

ed by a no-smoking s1qn,

(4) Any museum which is clearly designated by a
no-smoking sign; or

(.'.

he
g no-

(5) Any area which is d Qy open
public and which is clea v des nat d

smoking sign.

I‘EI”

(b) A person<gonvicted of violating subsection (a) of
this section shadd b¥\punished by a fine of not more than

twenty-five dedla ($25.00).

N
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"14-459. Legislative intent.

(a) It is the intent of the General Assembly
to address the needs and concerns of both smokers and n
smokers in buildings which are used by and open to Lh_

public and by providing for designated smoking areas

(b) As us §§thls Article, unless the context
clearly i h rwise, the following terms have the

meanin

: Government shall mean the State ‘%b:i%
Carollna or any political 1 subdivision reof

any municipality, or any authori éﬁ)bodv created
by any statute, ordinance, or redgulation of any
such entity.

(2) “Public meeting~ means all government and
private meetings open to the public.

(3) “Public buildings” means the following en-
closed indoor areas which are generally open to
the licensed or intvited public:

(A) Lo g%ea in arenas;
(B). aveas in auditoriums;
ment buildings;
%§§ iting-and-deliberation rooms;
\ Nur51ng homes and Rest hones;
(F) Restaurants;

(G) Public mass transportation terminal
' (H) Places of employment in qovernﬁgj%?b 1d-

ings; and

(I) Tobacco manufacturing a _n-c sing
faciljties.

(4)  Restaurant®™ means any building, structure,
or area, having a seating capacitz of fifty or
more patrons, where food is available for eating
on the premises, in consideration of payment. In
determining the extent of the seating capacity for
purposes of this Article, the following shall not
be included as seating capacity: (i) seats in any
bar or lounge area of a restaurant and (ii) seats
in any separate room or section of a restaura
which is uged exclusively for private functGon$,

(5) = k " means use Or poss 1 ggsg light-
ed cf\qa ftte, lighted cigar, ligh e, or any
ighted tobacco product. v
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(6) ~Smoking area” means any designated area
meeting the requirements provided for in subsec-
tions (d) and (e) of this section; provided,
however, that such area shall not include any area
where smoking would not be permitted pursuant to
the State minjmum fire safety standards pursuant
to Chapter.5 Chapter 153A, or Chapter 160A of
the Gener Statutes.

E

erson shall smoke in a public building

or at a pﬁ§§%_ eeting except in a designated smoking area.
The person Wh charge of a public building or meeting may
establish non-smoking areas. If non-smoking areas are
established, at least twenty-five percent of the interior

3

space of equal gquality to that of the non-smoking space
shall be designated as a smoking area; except that a
rant may be designated a smoking area in its enti
non-smoking area in its entirety. Any non-pro
organization or corporation whose primary purposs s to
discourage the use of tobacco products by the general public
shall be exempt from the provisions of this Article. Tobac-
co manufacturing and processing facilities shall be exempt
from any prohibtion against the use of tobacco products.
Where a smoking area is designated, existing physical barri-
ers and ventilation sygRems shall be used where appropriate
to minimize smoke inRadMcent non-smoking areas. This

provision shall construed to require fixed structural
or other physigal\Wsd¥fications in providing these areas or
to require ins letion or operation of any heating, venti-

lating, and\Rirvonditioning system in any manner which adds
expense.

(d) The person in charge of a public building shall
conspicuously post or cause to be posted, in any area desig-
nated as a smoking or non-smoking area, signs stating that
smoking is or is not permitted in such area.

(e) A person convicted of violatin
this section shall be punished by a fi
twenty-five dollars ($25.00).

ciion (¢) of
more than

(f) Except as otherwise provided herein, this
Article shall supersede and prohibit the enactment of any
other local laws, rules and regqulations of state or
local agencies, and local ordinances requlating smoking and
the use of unlighted tobacco products, which are more re-
strictive than this Article."
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SEVERABILITY CLAUSE

LS

Sec. 4. The pro 's%éns of this act are severable, and jif
§? com-
t

any provision of is act is held invalid by a court o
petent jurisddction, the invalidity shall not affec

provisions gf the act which can be given effect v@ t the

invalid prov’ii\%ion . %

EFFECTIVE DATE

Sec. 5. This act shall becﬁ&ffective October 1, 1991.

\a
N
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