FORGETTING “THE POLICIES
AND PRACTICES OF THE PAST":
IMPUNITY IN CAMBODIA

STEPHEN P. MARKS

Cambodia undertakes to take effective measures to ensure that the
policies and practices of the past shall never be allowed to return.
— Article 15 (2)(a) of the Agreement on a Comprehensive
Political Settlement to the Cambodian Conflict

I'do not question that loving one’s oppressors — Cambodians loving
the Khmer Rouge — may be the most difficult attitude to achieve.
But it is a law of the universe that retaliation, hatred, and revenge
only continue the cycle and never stop it. Reconciliation does not
mean that we surrender rights and conditions, but rather that we use
love in all our negotiations.

— The Venerable Maha Ghosananda'

Introduction

Radical political and economic transformations of societies have occurred at a
rapid pace in the 1980s and 1990s. As a result, new governments from South
America to Eastern Europe and South Africa are grappling with the issues of
truth and justice with respect to acts of previous regimes. In most cases, moral
and legal confusion surrounds the issue of responsibility and accountability for
human rights violations committed before and during these transformations.
The experiences of Latin American countries illustrate the variety of ways in
which countries in transition to democracy have precariously balanced the

1. Maha Ghosananda, Step by Step (Berkeley: Parallax Press, 1992), 69.
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accountability of those who are responsible for grave abuses, on the one hand,
with reconciliation and political stability, on the other?

From a human rights perspective, accountability, including criminal prose-
cution, is a matter of principle. Without accountability, human rights norms are
empty promises. Worse, they are the ultimate hypocrisy, for the victims’ lives
may be lost while those responsible continue to hold public office or enjoy a
comfortable retirement. As one human rights organization stated the principle:

The quest for justice has long been central to the human rights cause.
The goal is to ensure that those responsible for gross abuse face, at
minimum, dismissal from their official positions and, whenever
possible, criminal prosecution and punishment. The human rights
movement seeks justice out of respect for the victims of abuse and
their families, as a step toward redressing the wrongs they have
suffered, and to deter future abuse, by sending a message that one
cannot victimize others without suffering severe consequences one-
self.?

The other side of the issue is political expediency and reconciliation based on

2. For example, following the completion of the report from the National Commission on Disap-
peared Persons, the nine junta leaders in Argentina were brought to trial and five were found
guilty; prosecutions were instituted against other officials; a time limitation was placed on
prosecutions, followed by a due obedience law (providing the defense of obeying orders for most
charges) and, aftera change in government, presidential pardons were issued. In Chile, although
the democratically elected president shares power with the former military dictator, a national
commission detailed and publicized the cases of human rights abuses and institutional, rather
than individual, responsibility for them. Except for a recent case against a retired secret police
chief for two murders committed in Washington, D.C., no criminal proceedings were brought
against military officers; however, a reparation and reconciliation authority has been established
to promote reparation to victims, to search for the remains of disappeared persons, and to
consolidate a human rights culture. In Uruguay, a spate of cases were brought after the
restoration of democracy, followed by a public statement by a group of retired generals
acknowledging responsibility for human rights abuses, which they said would not recur, after
which the parliament adopted an amnesty exempting from prosecution military and police
acting on superior orders, with certain exceptions, and with investigations into disappearances
mandated to a military prosecutor. In a popular referendum, following a one-sided campaign,
a majority of the electorate supported amnesty. Under U.N. supervision, the government and
the guerrilla movement in El Salvador negotiated a peace agreement, providing for a U.N.
observation mission with extensive human rights monitoring authority, institutional reforms,
and leading to the creation of a Commission of Truth and a National Commission for the
Consolidation of Peace, with an ad hoc Commission dealing with “purification” of the armed
forces. More extensive examples and analysis are found in Diane Orentlicher, “Settling Accounts:
The Duty to Prosecute Human Rights Violations of a Prior Regime,” Yale L.J. 100 (1991): 2537.
On the Chilean case, see Jorge Correa, “Dealing with Past Human Rights Violations: The Chilean
Case After Dictatorship,” Notre Dame Law Review 67 (1992): 1455-1485. A three-volume collection
of materials is to be published in 1994 by the United States Institute of Peace, under the title
“Transitional Justice: How Emerging Democracies Reckon with Former Regimes.”

3. Human Rights Watch, Human Rights Watch World Report 1994 (1993): xiii. Human Rights Watch
also links the issue of accountability with that of democratization: “A key measure of a country’s
evolution toward democracy is its capacity to hold past gross abusers of human rights account-
able for their misdeeds.” Human Rights Watch, Human Rights Watch World Report 1993 (1992):
XV,



IMPUNITY IN CAMBODIA 19

moral or religious grounds.* When a society is divided, it can only be brought
back together through compromise, accommodation, and the abandonment of
absolutist positions. Related to this issue is respect for self-determination: Is it
appropriate for outsiders to invoke an abstract principle of justice when those
directly concerned appear to have determined for themselves that the proper
social balance tilts away from accountability and towards burying the past?

On the issue of accountability and prosecution, Cambodia is something of a
paradox: There is a solid evidentiary and legal basis for prosecution and,
simultaneously, political and societal support for such prosecution is weak.
Cambodia has known, in modern times, a violent and tragic history.> Cambodia
is also in the process of political transformation, having been the scene of the
killing fields in the mid-seventies, of a Vietnam-installed and internationally
isolated regime in the eighties, and of a U.N. peace plan and transitional
authority resulting in a new constitution and government in the early nineties.
The new government is operating on the basis of a constitution that restores the
monarchy and purports to establish a regime based on “a policy of liberal
democracy and pluralism”® and a “market economy.”” The government fights
the Party of Democratic Kampuchea (DK, popularly known as the “Khmer
Rouge”) on the battlefield® and, at the same time, negotiates with its leaders a
possible role for them in the government.” Under these circumstances, it is
perhaps understandable that the new government has paid little attention to the
question of accountability. The silence of the international community is less
understandable. The result is that persons against whom considerable evidence
of internationally criminal behavior exists escape prosecution.

Individual and collective responsibility for international crimes committed
in Cambodia is as great as that of the Nazis in the Second World War. Yet there

4. See A. Henkin, State Crimes: Punish or Pardon (1989), especially the chapter by José Zalaquett,
“Confronting Human Rights Violations Committed by Former Governments: Principles Appli-
cable and Political Constraints," 23.

5. See, for example, David P. Chandler, The Tragedy of Cambodian History. Politics, War and Revolution
since 1945 (New Haven: Yale University Press, 1991).

6. Constitution of 21 September 1993, Article 51.

7. Ibid., Article 56.

8. To cite but one account of recent fighting, the DK-run Voice of the Great National Union Front
of Cambodia reported on 27 January 1994, “Before midnight on 25th January, the people and the
NADK [National Army of Democratic Kampuchea] surrounded and attacked the Stoung district
township [in Kompong Thom province]. After an hour of fighting, we had completely occupied
the district market and destroyed the district office buildings, two barracks, a police quarters,
six vehicles and armoured carriers, and a rice warehouse. We killed seven cruel district officials;
four puppet officers holding the rank of colonel, major and captain; and 12 invading enemy
soldiers.” BBC Summary of World Broadcasts, Southeast Asia: Cambodia; FE/1909/B, 30 January
1994, See also Mark Dodd, “Cambodia Army Kills 42 Khmer Rouge but Loses 10,” Reuters, 26
January 1994; Mark Dodd, “Khmer Rouge Claim Northwest Military Success,” Reuters, 24
January 1994.

9. See, e.g., Nate Thayer, “King Offers KR Role in Govt.,” Phnom Penh Post, 3-16 December 1993, 1;
Mark Dodd, “Khmer Rouge Seek Negotiations with Government,” Reuters, 29 November 1993;
Nate Thayer, “Cambodja Prime Minister Will Hold Peace Talks with Khmer Rouge,” Reuters, 5
December 1993; “Ranariddh Met with Khieu Samphan on Jan. 17 in Bangkok,” Kyodo News
Service, 27 January 1994.
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have been no credible prosecutions either under domestic law'® or international
law. Given the magnitude of the crimes, the international obligations of Cam-
bodia in the matter of genocide and international human rights," and the degree
of involvement of the international community in Cambodia’s affairs, the
prevailing impunity for these crimes in Cambodia is extraordinary. The purpose
of this article is to describe and, in part, explain, this impunity. Is it a failure of
the most elementary principles of retributive justice? Is it, on the contrary, an
example of a peace process that is succeeding because it is set in a society that
values reconciliation over a socially divisive pursuit of accountability? Inde-
pendent of the moral and political considerations, what action could be taken
under the international law of human rights and international criminal law
regarding criminal responsibility for international crimes committed in Cambo-
dia?

This article will consider impunity for international criminal behavior in
Cambodia during three phases. The first part relates to the period 1975-1991,
before the warring factions agreed to a comprehensive political settlement in
the Paris Agreements."? The second part concerns the transitional period of U.N.
supervision, from 23 October 1991 to 24 September 1992. The third part ad-
dresses the situation after the constitution was adopted, monarchy restored, and
a new government put in place. After considering these three phases, some
thoughts on a possible case before the International Court of Justice (IC]) will
be provided.

I. Responsibility and Impunity for Crimes of the Past

The Duty to Prosecute

The U.N. Charter obliges member states to act jointly and separately in
cooperation with the organization to achieve the aim of “universal respect for,
and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.”" These rights were articulated
in 1948 as “standards of achievement” in the Universal Declaration of Human
Rights," without including legal obligations to implement them or to prosecute

10. With one exception of an in absentia trial of the “Pol Pot-Ieng Sary Clique” in 1979 to be discussed
below.

11. These obligations derive essentially from Article 15 of the Paris Agreement and the humanrights
treaties to which Cambodia is a party, which will be examined infra.

12. “Agreement on a Comprehensive Political Settlement of the Cambodian Conflict,” signed in
Paris on 23 October 1991. The text is published by the United Nations as a set of four documents:
the Final Act of the Paris Conference; the Agreement on a Comprehensive Political Settlement
of the Cambodia Conflict, with five annexes; the Agreement Concerning the Sovereignty,
Independence, Territorial Integrity and Inviolability, Neutrality and National Unity of Cambo-
dia; and the Declaration on the Rehabilitation and Reconstruction of Cambodia. Reprinted in
LL.M. 31 (1992): 174. This compilation will be referred to below in the plural as the “Paris
Agreements”; the singular “Paris Agreement” will refer to the second of the four documents.

13. U.N. Charter, Articles 55 and 56.

14. General Assembly Resolution 217 A (I} of 10 December 1948.
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those who violate them. At the same time, the General Assembly asserted the
Nuremberg principles,” including individual responsibility for war crimes,
crimes against the peace, and crimes against humanity. It also adopted and
opened for signature the International Convention on the Prevention and Pun-
ishment of the Crime of Genocide, which defined the crime and established
individual responsibility for it."® In addition, the text provided for the punish-
ment of conspiracy to commit genocide and public incitement to commit geno-
cide, attempts to commit genocide and complicity in genocide.”” The Interna-
tional Law Commission (ILC) in its Draft Code of Crimes Against the Peace and
Security of Mankind™ lists among these crimes genocide,”® apartheid,® and
“systematic or mass violations of human rights,” including murder, torture,
slavery, servitude or forced labor, “persecution on social, political, racial, relig-
ious or cultural grounds,” and “deportation or forcible transfer of population,”?
as well as “exceptionally serious war crimes.”? The ILC has been considering
the question of an international criminal court for several years. In 1992, it
created a Working Group on the Question of an International Criminal Jurisdic-
tion, which outlined the structure of a system that might reconcile the differing
approaches taken by ILC members. The suggestion of the Working Group is for
a court established by statute in a multilateral treaty, with jurisdiction over

15. In 1946, the General Assembly adopted a resolution on the “Principles of International Law
Recognized in the Charter of the Niirnberg Tribunal and in the Judgment of the Tribunal,”
Resolution 95 (I) of 11 December 1946. These principles were subsequently codified by the
International Law Commission at its second session in 1950. See Yearbook of the International Law
Commission, vol. Il (New York: United Nations, 1950). See also Roger S. Clark, “Codification of
the Principles of the Nuremberg Trial and the Subsequent Development of International Law,”
in The Nuremberg Trial and International Law, ed. George Ginsburgs and V. N. Kudriavisev
(Boston: M. Nijhoff, 1990), 249-63.

16. Approved and proposed for signature and ratification or accession by General Assembly
Resolution 260 (IIl) of 9 December 1948, 78 UN.T.S. 277, entered into force on 12 January 1951;
acceded to by Cambodia on 14 October 1950. The definition in Article IT is as follows:

any of the following acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

17. Ibid., Article Il

18. See Draft Articles on the Draft Code of Crimes Against The Peace and Security of Mankind,
“Report of the International Law Commission on the Work of Its Forty-Third Session,” U.N. doc.
A/46/405 (11 September 1991), LL.M. 30 (1991): 1584 (hereinafter cited as “ILC Draft Code”).
See also Marian Nash (Leich), “Contemporary Practice of the United States Relating to Interna-
tional Law,” A.J.LL. 87 (1993): 607 (U.S. objections to the Draft Code of Crimes, mentioning, with
respect to genocide, the U.S. position that the mental state needed to be specified for the
imposition of criminal liability).

19. ILC Draft Code, Article 19.

20. Tbid., Article 20.

21. Ibid., Article 21.

22. Tbid., Article 22.
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individuals (not states) and with subject matter jurisdiction over treaty-based
offenses, including genocide.”

It can be argued that there has emerged an international duty on the part of
successor states or governments to prosecute those responsible for human rights
violations during previous regimes. Diane Orentlicher, who has provided ex-
tensive arguments for this point, considers that “the measures used to secure
human rights are no longer subject to the broad discretion of governments when
it comes to a core set of fundamental rights that merit special protection. When
torture, disappearances, and illegal killings occur, governments must make
good-faith efforts to bring the wrongdoers to justice.” In particular, “successor
governments must prosecute all such offenses committed by a previous regime.
. . . [Bloth the treaty and customary obligations to punish atrocious crimes are
consistent with a limited program of prosecutions, but would be breached by
wholesale impunity.”*

This article applies Professor Orentlicher’s argument to the international
crimes committed against the people of Cambodia, notwithstanding the transi-
tion to a constitutional monarchy through the intervention of the international
community.

International Concern with the Crimes of Democratic Kampuchea

In this century, the Cambodian people have suffered human rights violations
under French colonialism, King Sihanouk’s rule, the anti-communist Lon Nol
regime, the Maoist Democratic Kampuchea (DK), and the Vietnamese-installed
People’s Republic of Kampuchea (PRK), which became the “State of Cambodia”
in 1989. The magnitude of the atrocities reached genocidal proportions under
the DK. The DK took control of Phnom Penh on 17 April 1975, and continued
under the political and ideological leadership of Pol Pot® and his foreign
minister, Ieng Sary, until the Vietnamese military forces drove them out on 7
January 1979.% The crimes committed by the government of Democratic Kam-
puchea (essentially mass and arbitrary killings and torture) fall into two cate-
gories: violations of the Convention on the Prevention and Punishment of the

23. See Robert Rosenstock, “The Forty-Fourth Session of the International Law Comunission,” A.J.LL.
87 (1993): 140; Leich, “Contemporary Practice,” 604. In 1993 the Working Group’s name was
changed to “Working Group on a draft statute for an international criminal court.” It prepared
a “Draft Statute for an International Criminal Tribunal,” which the General Assembly considered
at its 48th session. The Assembly decided, by Resolution 48/31, to request the Commission to
continue its work on the draft at the Commission’s 45th session in 1994. See “Report of the
Working Group on a draft statute for an international criminal court,” 1.L.M. 33 (1994): 253-296.

24. Orentlicher, “Settling Accounts,” 2541. See also, Lyal S. Sunga, Individual Responsibility in
International Law for Serious Human Rights Violations (Dordrecht, Switzerland: Klower Academic,
1992).

25. Pol Pot is the alias of Saloth Sar. See David Chandler, Brother Enemy Number One. A Political
Biography of Pol Pot (Boulder, CO: Westview Press, 1992).

26. Numerous books have related this period of Cambodian history, including Elizabeth Becker,
When the War Was Over (New York: Simon and Schuster, 1986); Michael Vickery, Cambodia
1975-1982 (Boston: South End Press, 1984); David Chandler and Ben Kiernan, eds., Revolution
and its Aftermath in Kampuchea: Eight Essays (New Haven: Yale University Southeast Asian Studies
Program, 1983).
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Crime of Genocide, and violations of obligations under general and customary
international law.”

Nongovernmental organizations (NGOs) have documented these crimes and
published denunciations of them,? but the United Nations was slow to respond
to the cry of alarm from the activist community. The Sub-Commission on
Prevention of Discrimination and Protection of Minorities commissioned a
study from its chairman of the allegations against the DK, which was not
examined by the Commission on Human Rights in 1979.% However, before the
United Nations could take action, the Viethamese had put the Heng Samrin
government in place and the DK had been driven from power.

The Cambodia Documentation Commission had unique evidence of the DK’s
crimes and tried to bring a case against the Coalition Government of Democratic
Kampuchea (CGDK), which occupied Cambodia’s seat at the United Nations
while the PRK, under Heng Samrin, controlled Phnom Penh. In order to do so
it needed to find a plaintiff state to bring an action based on Article IX of the
Genocide Convention. That article provides for jurisdiction of the ICJ at the
request of any state party to a dispute relating to the interpretation, application
or fulfillment of the Convention. The failure to convince a state to file a case, in
spite of the solid legal basis for bringing an action under Article IX and the
negligible political repercussions of offending one of the parties in a coalition
government-in-exile, was considered by Professor Hurst Hannum “an indefen-
sible abdication of international responsibility.”*°

Prosecution at the Domestic Level

On 15 July 1979, the People’s Revolutionary Council of Kampuchea, acting
in formal compliance with the Genocide Convention obligation to prosecute,
issued Decree-Law No. 01 “providing for the setting up in Phnom Penh of a
People’s Revolutionary Tribunal to judge the genocide crimes committed by the

27. A detailed analysis of the facts and applicable law under these two categories has been provided
in Hurst Hannum, “International Law and Cambodian Genocide: The Sounds of Silence,” Hunan
Rights Quarterly 11 (1989): 82-138.

28. The main effort in documenting and analyzing the crimes committed by the government of
Democratic Kampuchea has been by the Cambodia Documentation Commission, headed by
David Hawk. Other studies were prepared by Amnesty International (“Submission from Am-
nesty International under Commission on Human Rights decision 9 [XXXIV]”
E/CN.4/5ub.2/414 Add 5), the International Commission of Jurists (“Submission from the
International Commission of Jurists under Commission on Human Rights decision 9 [XXXIV],”
E/CN.4/Sub.2/414 Add 6), the Lawyers Committee for Human Rights (Kampuchea: After the
Worst (New York, NY: Lawyers Committe for Human Rights, 1990), among others.

29. Commission on Human Rights, “Analysis prepared on behalf of the Sub-Commission by its
Chairman of materials submitted to it and the Commission on Human Rights under decision 9
(XXXIV) of the Commission on Human Rights,” E/CN.4/1335 (1979). Mass murder by the DK
wasalso considered a few years later by the Sub-Commission’s Special Rapporteur on Genocide.
See, Sub-Commission on Prevention of Discrimination and Protection of Minorities, “Revised
and Updated Report on the Question of Prevention and Punishment of the Crime of Genocide,”
E/CN.4/Sub.2/1985/6 (1985): 10, note 17.

30. Hannum, “Sounds of Silence,” 84.
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Pol Pot-leng Sary clique.””' That decree-law defined genocide by modifying the
1948 Convention definition to fit the facts.*

The indictment enumerates nine criminal acts® and discusses intent to
commit genocide and the resulting criminal responsibility, invoking both De-
cree-Law No. 01 and “international law governing the crime of genocide,
especially the Convention of 9 December 1948.”* In conclusion the judges of the
Revolutionary Tribunal stated “that the deliberate criminal acts committed by
the Pol Pot-leng Sary clique mentioned above constitute the crime of genocide”®
and found the two named leaders individually responsible.*® Hannum and
others have characterized this trial as a “show trial” which lacked credible
criminal due process and also failed to include others responsible for genocide
and crimes against humanity as defendants.” Unfortunately, it is the only formal
prosecution that has taken place for the crimes of the DK during the 1975-1979
period.

31. See A/C.3/34/1 (11 October 1979) containing the indictment transmitted by the Permanent
Delegation of the Socialist Republic of Vietnam to the United Nations. (Hereinafter cited as “PRK
Indictment.”)

32. Decree-Law No. 01 defines genocide as “the planned mass killing of innocent people, the forced
evacuation of the inhabitants of towns and villages, the rounding up of the population and
forcing them to labor in physically exhausting conditions, the banning of religious practices, the
destruction of economic and cultural institutions and social relations.” The text is reproduced in
A/34/491, at 34. A Russian commentator has described the decree-law as Cambodian compli-
ance with the obligation, contained in Article V of the 1948 Genocide Convention, to enact
legislation and take effective measures to prosecute persons responsible for acts of genocide. See
Iu. A. Reshetov, “International Criminal Responsibility of Individuals” (section on “The Tempo-
ral Operation of Norms on Criminal Responsibility”), in Ginsburgs and Kudriavtsev, The
Nuremberg Trial, 115.

33. The criminal acts enumerated are

(1) massacres (a) of officers, soldiers, and civil servants of the old regime with their families,
(b) of ethnic minorities, and (c) of “those who opposed them [the DK] or were likely to oppose
them”;

(2) forced evacuations of cities (a) from urban to rural or mountain regions and (b) by
intermingling people thus destroying ties;

(3) systematic repression and coercion in the people’s communes through (a) hard labor, (b) a
network of spies, and (c) arbitrary and severe punishments;

(4) "abolition of all social relations, all thinking, turning man into a solitary slave wholly
dependent on Angkar” [the secret party organization] by abolishing (a) traditional family
relations and (b} ties, feelings and a sense of solidarity between relatives, friends and neighbors;

(5) elimination of believers, intellectuals and culture by (a) abolishing Buddhism, (b) abolishing
Islam, (c) indiscriminate killing of intellectuals, (d) abolishing the system of education at all levels
and (e) abolishing national culture;

(6) massacres of small children;

(7) “total sabotage of the national economy, dooming the people to starvation”;

(8) mass killing of those who refused to retreat after 7 January 1979; and

(9) torture and terrorizing the population through (a) “methods of killing far more cruel than
Hitler’s which made it possible to liquidate hundreds of thousands of people at one time,” (b)
torture to extract confessions, and (c) “coercive methods to paralyse the will and thinking.”

34. A/C.3/34/1 (11 October 1979): 26.

35. Tbid.

36. Ibid., 27.

37. Hannum, “Sounds of Silence,” 96, note 40.
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Some U.S. Congressional Views on Prosecution of the DK

Although the United States had supported the CGDK, which included the
DK, as a government-in-exile in order to prevent the PRK from occupying
Cambodia’s seat in the United Nations, Congress has been concerned with the
issue of prosecution of those responsible for the atrocities of the DK. The
question has arisen in relation to U.S. ratification of the Genocide Convention,
proposals to create an international criminal jurisdiction, and appropriations for
foreign operations.

The issue of prosecuting the DK under the Genocide Convention was raised
during the ratification procedures before the U.S. Senate. On 10 February 1986,
after four decades of frustrating efforts by several members of Congress and
activists, the U.S. Senate advised and consented to ratification by the United
States of the Genocide Convention, with two reservations, five understandings,
and one declaration.® The problem of whether the acts committed by the Khmer
Rouge fit the Convention definition was considered by the Senate and, on 19
February 1986, it adopted a sense of the Senate resolution that the United States
should notify the U.N. Secretary-General of its desire to amend the Convention
to include acts of “political genocide” within the definition.*® Senate Majority
leader Robert Dole mentioned specifically that the resolution would make a
strong statement “for the victims of Tibet, Cambodia and Afghanistan.”*

The Senate Committee on Foreign Relations held hearings in June 1993 on
the question of establishing an international criminal court. Reference was made
to the provision of the Genocide Convention that recognized the jurisdiction of
an international criminal court but did not require that one be established. In
this context it was noted that, since the Convention was adopted in 1948, “mass
killings have gone unpunished, including those resulting from international
conflicts, for example: . . . Cambodia, where the killing continues.”*

Concern with prosecution has been raised on several occasions in relation to
foreign appropriations bills. For example, in the 102nd Congress, the Foreign
Operations, Export, Financing and Related Programs Appropriation Act, 1993,
provided $5 million in humanitarian assistance for Cambodian children,
“[plrovided, that none of the funds made available under this heading may be
made available directly or indirectly for the Khmer Rouge.”* The same act

38. See Marian Nash Leich, “U.S. Practice,” A.J.LL. 80 (1986): 612.

39. Senate Resolution 347. See Leich, “U.S. Practice,” 622. The problem of definition has to do with
the fact that most of the people killed by the DK were Khmers, not identified with “a national,
ethnical, racial or religious group, as such” in the terms of the Convention. Buddhists, Muslims
and ethnic Vietnamese victims would fit under the definition. Most of the others killed are
victims of “political genocide.” A revision of the definition was proposed by Special Rapporteur
‘Whittiker in the “Revised and Updated Report on the Question of Prevention and Punishment
of the Crime of Genocide,” E/CN.4/Sub.2/1985/6. See also Orentlicher, “Settling Accounts,”
2565.

40. 132 Congressional Record, at 51380, quoted by Leich, “U.S. Practice,” 922.

41. U.S. Senate Committee on Foreign Relations, 102nd Congress, 29 June (legislative day, 22 June)
1993, 103.

42, 106 Stat. 1641.
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called upon the United Nations to take action with respect to prosecution in the
following terms:

Acts of Genocide in Cambodia. As a party to the Genocide Conven-
tion, the United States reaffirms that genocide is a crime under
international law which it undertakes to prevent and punish, and
calls upon the competent organs of the United Nations to take such
action under the Charter of the United Nations as they consider
appropriate for the prevention and suppression of acts of genocide
in Cambodia.®

During the 102nd Congress, the Subcommittee on Asian and Pacific Affairs
of the House Committee on Foreign Affairs met to discuss foreign aid to
Cambodia. Congressman Leach stated that “the goal of our Government should
be . . . to bring Pol Pot to court and not to power.”* The Senate Committee on
Foreign Relations, in submitting the Foreign Relations Authorization Act for
Fiscal Years 1994 and 1995, provided for the establishment of an Office of
Cambodian Genocide Investigations (at a cost of a half-a-million dollars per
year) “(1) to investigate crimes against humanity committed by national Khmer
Rouge leaders [from 17 April 1975 to 7 January 1979]; (2) to provide the people
of Cambodia with access to documents, records, and other evidence held by the
Office as a result of such investigation; (3) to submit the relevant data to a
national or international penal tribunal that may be convened to formally hear
and judge the genocidal acts committed by the Khmer Rouge; and (4) to develop
the United States proposal for the establishment of an international criminal
tribunal for the prosecution of those accused of genocide in Cambodia.”*

This interest in Congress has not yet generated any genuine action on the part
of the United Nations or any member state to commence proceedings, domes-
tically or internationally, that could lead to the prosecution of individuals
responsible for genocide and crimes against humanity or to any other formal
process of accountability of the DK.

Responsibility for Violations by the CGDK

During the period of resistance against the Vietnamese-installed People’s
Republic of Kampuchea, abuses were committed on all sides and particularly
by the DK, acting with the exiled Coalition Government of Democratic Kam-
puchea (CGDK). Assessing the situation in April 1990, Human Rights Watch

43. 106 Stat. 1676, §559(a).

44. U.S. House Committee on Foreign Affairs, Review of Proposed Economic and Security Assistance.
Requests for Asia and the Pacific, 10 April 1991, 353.

45. U.S. Senate, 103rd Congress, 2nd Session 51281 §603. This language was proposed by Senator
Robb. S1281, which was in conference when this article went to press, would require the
president to report to Congress every six months on the work of the Office and on the steps he
has taken “to support efforts to bring to justice the national poiitical and military leadership of
the Khmer Rouge, and to prevent the recurrence of human rights abuses in Cambodia.” Ibid.,
§604.
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considered that “[ilnasmuch as the CGDK claims to be the lawful government
of Cambodia and is recognized as such by a majority of U.N. member states, it,
like other governments, is obliged to respect internationally recognized human
rights and is internationally responsible for violations of those rights committed
by and attributable to the armed forces of its various coalition members. Further,
irrespective of its status as the lawful government or a combination of dissident
forces, the CGDK is directly bound by the applicable rules of international
humanitarian law, i.e., the law of armed conflict,” citing in particular Article 3
common to the Geneva Conventions and customary rules applicable to internal
armed conflicts.*® Asia Watch found: violations of customary international law
as regards acts of torture and other forms of cruel, inhuman or degrading
treatment; violations of Article 3 of the Geneva Conventions as regards denying
food and medical treatment to coerce conscription; and a violation of customary
and conventional law regarding the use of children to porter supplies in or to
combat areas, refoulement, and forced displacement of non-combatant residents
of Khmer Rouge-controlled camps.” Its policy recommendations did not in-
clude, however, prosecution for these violations of the laws of war.®

The period prior to the peace agreement was a missed opportunity for the
international community to apply the Genocide Convention. The political price
of bringing a case would have been minimal and the credibility of the Conven-
tion and international human rights law generally would have been enhanced.
As prospects for a political settlement to the conflict grew, so did the disruptive
potential of prosecutions, resulting in less incentive than ever to consider
bringing a case.

IL. Impunity Through Suspension of Responsibility
During the Transitional Period

The nineteen states participating in the Paris Conference on Cambodia signed
the Paris Agreements on 23 October 1991, establishing a transitional period from
that date until “the constituent assembly elected through free and fair elections,
organized and certified by the United Nations, has approved the constitution
and transformed itself into a legislative assembly, and thereafter a new govern-
ment has been created,”* which occurred on 24 September 1993. During this
transitional period, the “sovereignty, independence and unity of Cambodia”
were vested in the Supreme National Council (SNC), consisting of 6 members
from the Phnom Penh regime (“State of Cambodia”) and two each from the

46. Asia Watch, “Violations of the Rules of War by the Khmer Rouge,” News from Asia Watch, April
1990, 4. See also, Lawyers Committee for Human Rights, “Kampuchea, After the Worst: A Report
on Current Violations of Human Rights,” August 1985.

47. Ibid., 15-16.

48. They did include establishing a neutral camp, which repatriation made unnecessary, and
ratification by Cambodia and Thailand of the Convention and Protocol Relating to the Status of
Refugees. UNTAC’s Human Rights Component did prepare instruments of adhesion to thelatter
instruments which the Supreme National Council signed in September 1992.

49. Agreement on a Comprehensive Political Settlement of the Cambodia Conflict, Article 1.
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PDK, the KPNLF (Khmer People’s National Liberation Front) and FUNCINPEC
(United National Front for an Independent Neutral Peaceful and Cooperative
Cambodia), the three forces resisting that regime. Although the SNC was the
“unique legitimate body and source of authority” during the transitional pe-
riod® and occupied Cambodia’s seat at the United Nations,” it also delegated
to the United Nations “all powers necessary to ensure the implementation of”
the Paris Agreement.”

“Policies and Practices of the Past”

To understand why the DK and other potential defendants acted with impu-
nity, we must first examine why the phrase “policies and practices of the past”
was employed in the Paris Agreements rather than a more direct reference to
“genocide” and violations of human rights. The Agreements make oblique
reference to DK atrocities in the preamble (“Recognizing that Cambodia’s tragic
recent history requires special measures to assure protection of human rights,
and the non-return to the policies and practices of the past”), in Article 15
(setting out the human rights obligations of “Cambodia,” “other Signatories,”
and “UNTAC"), and in Annex 5 on the principles of the new constitution (to be
discussed in the next section).

Article 15 is critical to considering possible prosecution during and after the
transitional period. It is quoted in full below:

1) All persons in Cambodia and all Cambodian refugees and displaced
persons shall enjoy the rights and freedoms embodied in the Univer-
sal Declaration of Human Rights and other relevant international
human rights instruments.

2) To this end,

a) Cambodia undertakes:

« to ensure respect for an observance of human rights and funda-
mental freedoms in Cambodia;

« to support the right of all Cambodian citizens to undertake
activities which would promote and protect human rights and
fundamental freedoms;

« to take effective measures to ensure that the policies and prac-
tices of the past shall never be allowed to return;

« to adhere to relevant international human rights instruments;

b) the other Signatories to this Agreement undertake to promote and
encourage respect for and observance of human rights and fun-
damental freedoms in Cambodia as embodied in the relevant
international instruments and the relevant resolutions of the
United Nations General Assembly, in order, in particular, to pre-
vent the recurrence of human rights abuses.

50. Paris Agreement, Article 3.
51. Ibid., Article 5.
52. Ibid., Article 6.
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Due to the universal condemnation of the atrocities of the DK, human rights
occupies a significant place in the Paris Agreements. At the same time, the
diplomatic price for keeping China and the DK in the process was the avoidance
of explicit reference to either the DK or the Genocide Convention.” In fact, the
matter of responsibility for past abuses is not mentioned at all, in contrast to the
Peace Agreement in El Salvador.>

As Steven Ratner, a member of the U.S. delegation to the Paris Conference on
Cambodia and the negotiations on Cambodia among the Permanent Five, has
pointed out, the Paris Agreement’s reference to the “policies and practices of the
past” has its origin in General Assembly Resolution 43/19 of 1988, and was
included

to meet the concerns of numerous states that human rights were a
fundamental aspect of any settlement and that the Khmer Rouge
should not regain power. The Khmer Rouge is deliberately not
mentioned to gain the support of Democratic Kampuchea's allies,
especially China . . . and to avoid discussion of the legal significance
of the atrocities.”

In spite of the wording of articles 3 and 5 quoted above, the Paris Agreement
did not confer much real power on the SNC. Its powers were essentially
symbolic because it was unacceptable to four of the Permanent Five members
of the Security Council that any body on which the DK was represented should
have any real power. Even this symbolic power was criticized, however, in
Representative Chester Atkins’ testimony before the Subcommittee on Asian
and Pacific Affairs. Atkins stated that the DK’s “role on the SNC was the power
of forgetfulness. It is the power to ensure that the world forgets what happened
in Cambodia. It is the power to give a legitimacy to the Khmer Rouge that they
should never have . .. That indeed is the power that’s greater than any power

53. The term “genocide” was deliberately avoided to keep the DK in the peace process, but was
clearly understood by the references to “policies and practices of the past.” In his testimony
before the House Foreign Affairs Subcommittee on Asian and Pacific Affairs, Assistant Secretary
of State Richard H. Solomon stated, in the view of the administration, “the bottom line is that
the peace process is the one promising way of bringing security and justice to the Cambodian
people. Its successful completion cannot be held back over the issue of including or not including
the word ‘genocide.” The Khmer Rouge would be the only beneficiary if discord over this issue
blocks moving forward to conclude a political settlement.” Subcommittee on Asian and Pacific
Affairs of the Committee on Foreign Affairs, House of Representatives, Review of Proposed
Economic and Security Assistance Requests for Asia and the Pacific, 102nd Congress, 6, 7, 22 March,
and 10, 17 April 1991 (1992): 391.

54. The Peace Agreement of 16 January 1992 provides as follows: “5. End to Impunity. The Parties
recognize the need to darify and put an end to any indication of impunity on the part of officers
of the armed forces, particularly in cases where respect for human rights is jeopardized. To that
end, the Parties refer this issue to the Commission on the Truth for consideration and resolution.
All of this shall be without prejudice to the principle, which the Parties also recognize, that acts
of this nature, regardless of the sector to which their perpetrators belong, must be the object of
exemplary action by the law courts so that the punishment prescribed by law is meted out to
those found responsible.”

55. Steven R. Ratner, “The Cambodia Settlement Agreements,” A.J.LL. 87 (1993): 4, note 15.
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of force of arms.”* He added that “the greatest good” the United States might
do “is to begin a process to bring Pol Pot and his top leadership, including Son
Sen [who sits on the SNCJ, to justice in an international tribunal.”¥” The DK, of
course, never ceased to fault the United Nations for not giving the SNC greater
powers of control.

In his perceptive and well informed New Yorker article, Stan Sesser wrote of
the “shocking starkness of what has happened: the Khmer Rouge, among the
worst mass murderers of the twentieth century, have returned. It is as if the Nazi
leaders, instead of being punished at Nuremberg, had been invited back by the
Allies to participate in the government of postwar Germany.”* After noting the
decisive role of the Permanent Five, Sesser opines that “[t]he five superpowers
had another feasible alternative to inviting the Khmer Rouge back to Phnom
Penh or leaving them on the border as a guerrilla movement. They could have
done what the Allies did with the Nazis in the Second World War: secure their
defeat and begin war-crimes prosecutions.” He attributes the fact that this did
not happen to U.S. policy, typified by Assistant Secretary of State Solomon’s
1990 statement questioning whether the arrest of a Khmer Rouge leader would
lead to the settlement of the conflict: “You arrest one man, that doesn’t solve the
problem.”* Solomon explained that the United States, at the Paris Conference,
was working to establish in Cambodia a peace settlement that would allow the
Cambodians themselves to bring people like Pol Pot to justice. In fact, the Paris
Agreements oblige Cambodia “to take effective measures to ensure that the
policies and practices of the past shall never be allowed to return.”* Sesser quite
correctly notes the futility of a policy that would “leave the war-crimes prose-
cutions to the fragile Cambodian government that will emerge from next year’s
elections, which can somehow be expected to carry out an action that the United
States and other international powers didn’t have the fortitude to undertake.”®

The Human Rights Mandate and Prosecution during the Transitional Period

Neither UNTAC nor the State of Cambodia (SOC, the name the PRK gave
itself in 1989) was in a position to try the DK leaders. UNTAC did not have a
mandate to do so. Prosecution by SOC would have been incompatible with the
functioning of the SNC, on which it and the DK members sat. Furthermore, SOC
lacked any meaningful tradition of the rule of law, and there can be little doubt
that any trial that might have been organized by its prosecutors would have
lacked most due process guarantees. Thus, silence was usually maintained in
the SNC regarding atrocities of the past. Once, however, in exasperation with

56. Subcommittee on Asian and Pacific Affairs of the Committee on Foreign Affairs, 102d session,
10 April 1991, 360.

57. Ibid., 361. Atkins noted further that he had been asking the State Department to explain why it
felt it had “no legal authority to move under the Genocide Treaty” without receiving a reply.
Ibid., 365-366.

58. Stan Sesser, “Report from Cambodia,” The New Yorker, 18 May 1992, 45.

59. Ibid., 72.

60. Agreement on a Comprehensive Political Settlement of the Cambodia Conflict, Article 15, 2 (a).

61. Sesser, “Report from Cambodia.”
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the non-cooperation of the DK in the electoral process, SOC Prime Minister Hun
Sen departed from the usual diplomatic tone of SNC meetings and bluntly
reminded the meeting that the DK was guilty of genocide and should be
prosecuted for its crimes.

UNTAC’s human rights mandate included “[g]eneral human rights oversight
during the transitional period” and “ [tlhe investigation of human rights com-
plaints, and where appropriate, corrective action.”® Its civil administration
mandate included the following:

All civil police will operate under UNTAC supervision or control, in
order to ensure that law and order are maintained effectively and
impartially, and that human rights and fundamental freedoms are
fully protected. In consultation with the SNC, UNTAC will supervise
other Jaw enforcement and judicial processes throughout Cambodia
to the extent necessary to ensure the attainment of these objectives.®®

Pursuant to this mandate, UNTAC had the authority to investigate human
rights violations and supervise law enforcement and judicial processes in order
to ensure that human rights were fully respected. These broad mandates did not
extend to prosecution by the United Nations for offenses committed during the
transitional period and certainly not to prosecution for past abuses. The explicit
reference in the Paris Agreement to “other relevant international human rights
instruments,” which embody rights all Cambodian refugees are entitled to
enjoy, includes the Genocide Convention.*

Ratner also confirms that the reference to “other relevant human rights
instruments” was intended to include the Genocide Convention “though the
need to garner a consensus prevented it from being named in the Agreement.”®
Ratner explains that, despite documentation of DK atrocities and proposals for
legal action, “[m]ost participants in the negotiations, however, preferred to place
responsibility for prosecuting Khmer Rouge leaders upon the future govern-
ment of Cambodia. The Agreement embodies this policy, as trial of Khmer
Rouge officials is not within UNTAC’s mandate.” Ratner’s interpretation on that
point was borne out in practice. However, UNTAC did not follow the interpre-
tation he provides in his next sentence: “Rather, in requiring Cambodia to
‘adhere to relevant human rights instruments,” the accords commit Cambodia
to fulfilling its duties under the Genocide Convention by prosecuting those

62. Paris Agreements, Annex 1, Section E, b) and ¢).

63. Ibid., Section B, 5 b).

64. Assistant Secretary of State Richard Solomon explained to the House Subcommittee on Asjan
and Pacific Affairs that the U.S. government supports “strong UN human rights monitoring in
Cambodia, including after the elections, to ensure that any Khmer Rouge violations will be held
up to international scrutiny and condemnation. We are prepared to assist a future sovereign
government — one freely elected by the Cambodian people — to ensure Cambodia’s future
security. Such a government would have the legitimacy and authority to deal with the genocide
issue—both pastand future.” 102d Congress, Review of Proposed Economic and Security Assistance
Requests for Asia and the Pacific, 10 April 1991 (1992): 393.

65. Ratner, “The Cambodian Agreements,” 26.
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accused of genocide.”® The phrase “adhere to relevant human rights instru-
ments” was not interpreted by UNTAC as meaning that Cambodia should
comply, during the transition period, with its procedural obligation under the
Genocide Convention to prosecute, as the Signatories obviously did not envis-
age such prosecutions. It was rather interpreted to mean (a) that Cambodia
should not violate the substantive provisions of the human rights instruments
to which it is a party, and (b) that Cambodia, through the SNC, should “accede”
to relevant international human rights instruments. On the basis of this provi-
sion, UNTAC regularly invoked the provisions of the conventional instruments
to which Cambodia was already a party (the Genocide and the Racial Conven-
tions) and relevant non-treaty instruments such as the Standard Minimum Rule
for the Treatment of Prisoners, the Code of Conduct for Law Enforcement
Officials, and The Basic Principles on the Independence of the Judiciary. In
addition UNTAC prepared and the SNC signed instruments of accession to
seven human rights treaties.”” Thus, in practice, this phrase of Article 15 meant,
during the transitional period, that all Cambodian parties were expected to
observe the substantive obligations of human rights treaties to which Cambodia
was a party, as well as other human rights instruments, and to become a party
to other human rights treaties. Although technically one of the obligations of
Cambodia, reinforced by Article 15 of the Paris Agreement, was to punish under
the Genocide Convention, this obligation was de facto suspended during the
transitional period. The interpretation of “adhere” to mean “accede” has re-
sulted in Cambodia becoming bound by more human rights treaties than
practically any other Southeast Asian country. These commitments did not go
unnoticed by the Constituent Assembly.®®

The human rights mandate appeared to give UNTAC the power to undertake
“corrective action,” whereas the civil administration mandate seemed to rely on
existing law enforcement and judicial authorities to maintain law and order and
protect human rights. This mandate meant that, even though the “policies and
practices of the past” were not to be investigated or prosecuted during the
transitional period, UNTAC and Cambodia (i.e., the SNC and each existing
administrative structure) had obligations to prevent and punish such policies
and practices in the present (i.e., during the transition) and take effective

66. Ibid. Ratner further points out, in note 158, that “adhering to” has the same legal significance as
“complying with.” Admittedly, “adhere” (the term used in the Paris Agreement) is not “accede”
(the interpretation given by UNTAC). Since the Genocide Convention and the Convention on
the Elimination of All Forms of Racial Discrimination were the only major human rights treaties
to which Cambodia was a party, it seems unlikely that the Cambodian parties to the Paris
Agreement understood “adhere” to mean “comply with.”

67. The two International Covenants on Human Rights, the Convention on the Elimination of
Discrimination Against Women, the Convention on the Rights of the Child, the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and the
Convention and Protocol on the Status of Refugees.

68. It is noteworthy, in this regard, that the new constitution provides that “The Kingdom of
Cambodia shall recognize and respect Human Rights as defined in the United Nations Charter,
Universal Declaration on [sic] Human Rights and the Treaties and Conventions pertaining to
human rights, women’s and children’s rights.” Constitution of 21 September 1993, Article 31.
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measure to prevent them in the future (i.e., under the government to emerge
from UNTAC-run elections).

Thus, the Human Rights Component was faced with the duty to exclude
prosecutions for genocide from its work. Most of the staff of the Human Rights
Component were either professional human rights educators or lawyers or
junior staff with sincere convictions about human rights. Under the circum-
stances, it was difficult to expect them to accept that the human rights mandate
required the staff to close its eyes to notorious past acts of genocide and crimes
against humanity. Three aspects of their mandate, however, made the silence of
the Paris Agreement regarding these crimes morally acceptable. First, the politi-
cal compromise in the Paris Agreements to keep the DK in the peace process
only suspended, rather than prevented, action on these crimes; the future
government would be free to reactivate or undertake new prosecutions, pre-
sumably applying standards of criminal justice and due process of law that
UNTAC was mandated to teach them. Second, in addition to “oversight” and
“investigations,” the human rights mandate included “[t]he development and
implementation of a programme of human rights education to promote respect
for and understanding of human rights.”® Such a program was established and
implemented in all provinces, using both formal, informal, and nonformal
education. The question of genocide and the crimes of the DK were regularly
included in the teaching program and discussed openly with all audiences,
including NGOs, students, and officials of parties and administrative structures,
who frequently asked “Why didn’t the United Nations do anything when the
Khmer Rouge killed so many of our people?” or “What use are human rights
against people like the Khmer Rouge?” The human rights officers could at least
be open and honest about the political realities of the Paris Agreements and the
applicable provisions of international human rights law. In the context of human
rights education, Cambodians could talk freely about the sufferings of their past,
and the potential for international human rights law to provide a basis for
rendering justice in the future. The third reason why one could in conscience
work for human rights during the transitional period was, at least for some, that,
probably for the first time in U.N. history, its officials had authority to hold
individuals accountable for human rights violations through investigation and
corrective action.

UNTAC’s experience in carrying out the human rights and civil administra-
tion mandates has been only partially successful in holding the authorities
accountable. An important tool used by both components (Human Rights and
Civil Administration) to carry out their respective mandates was the Provisions
Relating to the Judiciary and Criminal Law and Procedure applicable in Cambodia
during the Transitional Period (“Transitional Provisions”) of 10 September 1992,
which were designed to incorporate into domestic law the most relevant stand-
ards of international human rights law. While these provisions did not provide
for prosecutions of past abuses, they did set out rules for an independent

69. Paris Agreements, Annex 1, Section E, a).
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judiciary, the conduct of law enforcement officials, conditions of arrest and
detention, a fair trial, and the definition of crimes and misdemeanors and the
penalties for these infractions. The Transitional Provisions abrogate existing
texts incompatible with them” and remain applicable “until such time as the
Legislative Assembly resulting from the elections amends them or adopts new
legislation in this area.””! They also incorporated by reference numerous U.N.
standards of human rights and criminal justice, all of which “are applicable as
law in Cambodia once they have been officially published by UNTAC.””

In spite of fairly extensive UNTAC training, the under-educated, ill-equipped
and politically controlled judiciary could not, with few exceptions, adapt to
principles of independence and due process in a matter of months. This was
especially true for serious crimes involving gross violations of human rights
with political implications. UNTAC human rights officers and civilian police
would conduct investigations into such incidents and either seek “corrective
action” from the existing administrative structures (usually of SOC) in the form
of dismissal of an official, or urge the SOC judicial authorities to prosecute. In
response to the unwillingness of prosecutors to charge persons identified by
UNTAQC, the Special Representative of the Secretary-General signed a Directive
on7 January 1993, giving UNTAC police and troops the power to arrest, detain,
and prosecute anyone against whom they had evidence of serious human rights
violations and establishing a novel institution in U.N. peacekeeping.

UNTAC's Special Prosecutor’s Office

An UNTAC Special Prosecutor’s Office was established, pursuant to this
Directive, and several persons were arrested, following investigation. The pro-
cedure was innovative but was not intended to replace the existing judicial
structures. Rather it was intended to “kick-start” the court system by bringing
before the judges properly investigated cases with legally sound indictments.
In one case, a Khmer Rouge soldier surrendered to UNTAC and said that he had
participated in a Khmer Rouge attack on a village on the Tonle River on 27
December 1992, resulting in the massacre of thirteen ethnic Vietnamese. The
man, Than Theuan, was arrested on 28 January 1993 in Kompong Chhnang
province by UNTAC officials and brought before a judge in Phnom Penh.” After
many arguments over jurisdiction, the UNTAC Prosecutor concluded that the
accused could not get a fair trial before a “competent” court. Eventually, UNTAC
opened its own jail and held Theuan, along with three other persons accused of
gross human rights violations (the three being SOC officials), until a competent
court could be found. The day before the new government was to take over,
Theuan died of heart failure in U.N. custody.” This incident and the other efforts

70. Transitional Provisions, Article 73.

71. Ibid., Preamble.

72. Ibid., Article 74. The official publication of the U.N. documents was provided in a 400-page
compilation in Khmer and distributed in 10,000 copies.

73. Sue Downie, “Khmer Rouge soldier faces charges of murdering Vietnamese,” UP], 28 January
1993.

74. Mark Dodd, “U.N. Prisoner Dies of Heart Failure,” Reuters, 22 September 1993.
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of the UNTAC Special Prosecutor’s Office illustrate the extreme difficulty of
obtaining prosecutions for human rights violations during the transitional
period.”

Serious acts of ethnic and political violence intensified as the elections ap-
proached. While the Civil Police and the Human Rights Component reported
regularly the results of their investigations of these incidents, only occasionally
was the matter of international criminal responsibility raised. In March 1993, for
example, following a particularly serious incident involving the killing of
Vietnamese in Siem Reap, the Human Rights Component maintained that those
authorizing such acts could be held liable under international law for crimes
against humanity, as well as for genocide or complicity in genocide, in accord-
ance with the Genocide Convention.” In his statement on this incident to the
working session of the Supreme National Council on 4 April 1993, the Special
Representative of the Secretary-General reminded members of the SNC “of the
duties and obligations they undertook when they signed the International
Covenants on Human Rights in April 1992 which, inter alia, strictly prohibit any
advocacy of racial or religious hatred that constitutes incitement to discrimina-
tion, hostility or violence.” He pointed out “that Cambodia is also a party to the
Genocide Convention and to the International Convention on the Elimination
of All Forms of Racial Discrimination.””

The Security Council, informed of the incidents of ethnic and political vio-
lence, demanded “that all Cambodian parties take the necessary measures to
put an end to all acts of violence and to all threats and intimidation committed
on political or ethnic grounds” and urged “all those parties to cooperate with
the UNTAC Special Prosecutor’s Office in investigation of such acts.”” Such
cooperation was not forthcoming,.

The burdens of the investigative and educational role of the Human Rights
Component and the “control” function of the Civil Administration Component,
along with the unsuccessful efforts to obtain criminal trials by establishing
UNTAC’s own Special Prosecutor’s Office, explain in part why impunity was
the ultimate outcome. These negative results from the prosecutorial perspective,
however, do not discredit the principle that a U.N. transitional authority with a
mandate similar to UNTAC's could, with improvements, be effective in obtain-
ing prosecutions for serious human rights violations committed during the
transitional period.

75. Further examples are provided in J. Basil Fernando, The Inability to Prosecute: Courts and Human
Rights in Cambodia and Sri Lanka (Hong Kong: Future Asia Link, 1993).

76. On this incident, see Mark Dodd, “Cambodian Massacres Raise Spectre of Killing Fields,”
Reuters, 26 March 1993.

77. Like the Genocide Convention, the Racial Convention had been ratified by Cambodia under a
previous government. In the case of the Racial Convention, the instrument of ratification was
ironically signed by Khieu Samphan, current nominal president of the PDK and at the time (4
November 1983), Vice-President of Democratic Kampuchea in Charge of Foreign Affairs. Incite-
ment to racial hatred and ethnically based acts of violence and hostility were frequent during
the transitional period.

78. Security Council Resolution 810 (1993).
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I1I. Impunity and Reconciliation Under the New Government

The duty of the new government to prosecute is more readily supported by
the obligation to “take effective measures to ensure that the policies and prac-
tices of the past shall never be allowed to return.” Prosecution of those respon-
sible for those policies and practices would clearly constitute such a measure.
Moreover, the undertaking of other Signatories “to promote and encourage
respect . . . for human rights . . . in Cambodia as embodied in the relevant
international instruments . . . in order . . . to prevent the recurrence of human
rights abuses” could be interpreted to mean that they should either support
prosecutions by the new government or even bring a case against Cambodia for
non-compliance with the Genocide Convention, as any party to that convention
is entitled to do under Article IX. The undertaking of Cambodia to “support the
right of all Cambodian citizens to undertake activities which would promote
and protect human rights” could also be construed as meaning that the authori-
ties should facilitate efforts for victims and their families to obtain reparations
and seek criminal prosecution on the basis of the Genocide Convention.

Prospects for prosecutions or other means of accountability no longer depend
on the Paris Agreements, although obligations undertaken in those agreements
continue beyond the transitional period. The new constitution and the new
government established in accordance with that document will be decisive, at
least as regards domestic action.

The New Constitution

In preparation for the post-UNTAC period, UNTAC tried to work with the
parties contesting the elections and then with the Constituent Assembly on
constitutional provisions that could ensure the non-return to the policies and
practices of the past. The “principles for a new constitution for Cambodia,”
annexed to the Paris Agreement, repeat the declaration “Cambodia’s tragic
recent history requires special measures to assure the protection of human
rights.””® The constitutional declaration of rights was to “be consistent with the
provisions of the Universal Declaration of Human Rights and other relevant
international instruments,”® presumably including the Genocide Convention.
Moreover, “[alggrieved individuals will be entitled to have the courts adjudicate
and enforce these rights.”®

At a constitutional seminar organized by UNTAC from 26 March to 3 April
1993, representatives of the principal parties running in the election and NGOs
discussed a wide range of issues, including “the rule of law and the bill of rights:
the judicial role,” which was the theme for the seminar on 1 April 1993. In a
presentation to the seminar, the participants were told, with respect to account-
ability for past abuses, that “[i]t is possible to engage in prosecutions under
domestic law or under customary international law. Some countries have de-

79. Paris Agreements, Annex 5, Article 2.
80. Ibid.
81. Ibid.
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cided on partial prosecutions, or prosecutions followed by pardons. The case of
El Salvador involved the use of an international Commission on the Truth. . ..
Again, these are matters for Cambodians to decide among themselves.”®

The human rights provisions of the new constitution are set out in Articles
31 through 50. These articles contain no reference to genocide or prosecutions
for gross violations of human rights. Nor is there any reference to such prose-
cutions in the eight articles on the judicial power.® One of the provisions in the
section on “Political Regime” stipulates that “The Royal Government of Cam-
bodia is committed to . . . implement the policy of national reconciliation.”®
Even though this article could conceivably be invoked to avoid prosecutions for
genocide, such an interpretation would be contrary to the principle that, unless
the text expressly stipulates otherwise, it should be construed so as not to
conflict with international obligations of Cambodia, including its obligations
under the Genocide Convention. Therefore, while the Constitution does not
address the issue of accountability or criminal responsibility for acts of genocide
and crimes against humanity, it does not cast any doubt on Cambodia’s obliga-
tions under Articles IV, V, and VI of the Genocide Convention to “punish,”
“provide effective penalties,” and “try” persons charged with genocide.

The Political Context of the New Government

The legal obligation to prosecute is relatively easy to establish. The political
will to do so is another matter. A local observer wrote recently, “Perhaps the
Cambodian people are sick and tired of war and want peace — at any price.
Many Cambodians see war against the DK as Khmer against Khmer, and may
prefer a political resolution to any war.”*

Families of victims, Buddhist clergy and human rights organizations have
every reason to want strong measures of accountability for human rights
violations committed by all factions, especially the DK and SOC. These three
constituencies, however, are deeply sensitive to factors diminishing account-
ability as it has been pursued in countries of South and Central America.
Considering their views and the current political and security environment, the
following points summarize the diminished prospects for fulfillment of the
expectation of the Paris Conference that the new government would prosecute
the DK for genocide:

(a) Many of the political, military, and financial elites — be they royalist,
former communist, or anti-communist — would be subject to prose-
cution if an independent, vigorous prosecution under the Transi-

82. Stephen P. Marks, “Effective Measures”: Constitutional Machinery to Ensure the Implementa-
tion of the Bill of Rights of the New Cambodian Constitution” (Paper presented to the Constitu-
tional Seminar, Phnom Penh, on 1 April 1993), 13. To the author’s knowledge, this was the only
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of inquiry in the context of drafting the constitution.

83. Constitution of 21 September 1993, Articles 109-116.
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85. John C. Brown, “Khmer Rouge Conundrum: Options and Outlook,” Phnom Penh Post, 14-27
January 1994, 15.
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tional Provisions and under applicable international law were pur-
sued. The fact that the Constituent Assembly did not include any
provision concerning past abuses or even refer, as the Paris Agree-
ments do, to the “policies and practices of the past” is a sign that
those elected party representatives did not want to open up the
matter, fearing that the cycle of retaliation, hatred, and revenge
would continue.

(b) The DK is likely to continue fighting unless and until it receives
government positions for itsleaders® and the integration of its troops
into the national army with their current grade. To continue the
military confrontation will mean, for the government forces, more
conscription, more casualties, more mining of the already heavily
mined lands. Thus, if the only alternative to war is accommodation
with the DK, many people are ready for such accommodation, even
if criminals go unpunished.

(c) Despite training of the judiciary by the United Nations, the genuine
interest of some members of the judiciary in independence and due
process, and the affirmation of judicial independence in the new
constitution,” a Cambodian prosecutor would face serious problems
investigating charges, preparing indictments, and conducting fair
trials. A competent or independent judiciary has not existed in Cam-
bodia for decades and cannot be expected to emerge on the occasion
of a trial for international criminal behavior.

(d) The King has proposed a plan of reconciliation to the DK, including
a role in the government® and the people generaily hold whatever
the King wants or suggests in the highest esteem.

(e) Cambodian Buddhism teaches reconciliation in a way that does not
necessarily require justice or retribution. It is compatible with that
way of life to live in peace with one’s enemies rather than continue
war. The Supreme Patriarch of Cambodian Buddhism, co-founder of
the Inter-Religious Mission for Peace in Cambodia and leading hu-
man rights figure, conveys this message of love and compassion in
statements like the one quoted at the beginning of this article. He has
also written that “[w]ar, guns, and fighting have caused us terrible
suffering. Now it is time for peace, for a nonviolent resolution to all
of our problems. We seek to rebuild to sangha, the Cambodian
Buddhist community. . . . We seek to rebuild the bridges among our
people, no matter how grave the differences may seem.”®

These factors do not give much reason to expect prosecutions for genocide
or crimes against humanity to take place in the foreseeable future at the initiative
of the new government or the King.

86. The current demand is for 15 percent of the ministries. Phnom Penh Post, 14-27 January 1994, 15.
87. Constitution of 21 September 1993, Article 109.

88. See supra, note 9.

89. See Ghosananda, “Step by Step,” 74, note 1.
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Conclusion: Forgetfulness or Accountability?

The magnitude of the crimes committed by past Cambodian regimes is, by
any measure, greater than those for which elaborate international preparations
for prosecution have been undertaken, particularly with respect to Serbian
atrocities in Bosnia and Libyan involvement in the downing of Pan Am flight
103 over Lockerbie. In one case, the Security Council has acted in unprecedented
ways to establish an international criminal jurisdiction, and, in the other, it has
imposed sanctions for failure to extradite suspects. The prospects for appre-
hending specific individuals is far greater in Cambodia than in former Yugosla-
via and in Libya, since the alleged perpetrators are identified and their location
is, inseveral cases, well known. The complicity of Thailand in providing support
and giving safe haven to the DK has been severely criticized” and remains an
obstacle to obtaining personal jurisdiction over the potential defendants. Nev-
ertheless, a DK delegation (without Pol Pot) has been able to operate easily in
Phnom Penh. They, their colleagues on the Thai border, and officials of other
parties are participating in Cambodia’s political future with little concern for
accountability for past abuses.

The Right to an Effective Remedy

Prior to the Paris Agreements, with the exception of a PRK show trial, little
interest could be mobilized for prosecutions. After the Paris Agreements were
enacted, “[a]ll persons in Cambodia and all Cambodian refugees and displaced
persons shall enjoy the rights and freedoms embodied in the Universal Decla-
ration of Human Rights and other relevant international human rights instru-
ments.” Accordingly, Article 8 of the Universal Declaration provides that “eve-
ryone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitution or by
law.” Further, Cambodia adhered to the two International Covenants of 1966,
one of which, the Covenant on Civil and Political Rights, contains the undertak-
ing by each State Party “to ensure that any person whose rights or freedoms as
herein recognized are violated shall have an effective remedy, notwithstanding
that the violation has been committed by persons acting in an official capacity.”®!

90. The New York Times reports that, following the Vietnamese invasion, the Thai government, “with
what officials in Thailand say was the tacit approval of the United States and other nations,”
offered Pol Pot sanctuary and the “Thai Army built him a compound outside the eastern Thai
border town of Trat,” which, “ringed by Thai and Khmer Rouge soldiers, became Pol Pot’s base
for his insurgency against the government installed by Vietnam in Phnom Penh.” Philip Shenon,
“Pol Pot, the Mass Murderer Who Is Still Alive and Well,” New York Times, 6 February 1994, Sec.
4, 4. See also Asia Watch, “Political Control, Human Rights, and the UN Mission in Cambodia,”
September 1992, 68-70; and Elizabeth Becker, “Can Cambodia Be Saved from Thailand?”
Washington Post, 17 May 1992, C7. In December 1993, there were new allegations of Thai support
to the DK “when Thai police seized a truckload of weapons heading across the border into
rebel-held areas of Cambodia. The seizure led to the discovery of a huge arsenal at a warehouse
in Thailand near the Cambodian border.” “Thai government denies army helped Khmer Rouge,”
UPT, 10 January 1994. See also Philip Shenon, “In Big Threat to Cambodia, Thais Still Aid Khmer
Rouge,” New York Times, 19 December 1993, 1.

91. International Covenant on Civil and Political Rights, Article 2.3 (a).
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This duty applies to the right to life and freedom from torture or other forms of
cruel, inhuman or degrading punishment or treatment. Moreover, the article on
the right to life stipulates that “[wlhen deprivation of the right to life constitutes
the crime of genocide, it is understood that nothing in this article shall authorize
any State party to the present Covenant to derogate in any way from any
obligation assumed under the provisions of the Convention on the Prevention
and Punishment of the Crime of Genocide.”?

From these international obligations of Cambodia, one can maintain that
Cambodia had a duty to provide a remedy for victims of gross violations of
human rights and to prosecute those responsible for genocide. The fact that
political expediency dictated that “genocide” would not be mentioned in the
Paris Agreements and that the matter would be left to the new government does
not extinguish these obligations. U.N. supervision over the judicial process and
the ineffectiveness of the judiciary did not and could not result in prosecutions
for past abuses. The new government was even reluctant to take charge of the
four prisoners UNTAC had in its jails under charges of serious human rights
violations. It is less likely to undertake new prosecutions relating to facts nearly
20 years old.

The Cambodian experience with prevention and punishment of international
crimes is, therefore, quite different from the reconciliation achieved in Argen-
tina, El Salvador, Chile, Uruguay, Uganda or South Africa. It lacks the legal
traditions to expect courts to settle matters fairly and it has a religious tradition
that teaches reconciliation without accountability. This does not mean forgetful-
ness. Kassie Neou, the director of the Cambodian Institute of Human Rights and
long-time advocate for human rights, himself a victim of Khmer Rouge oppres-
sion, proposes an approach to the “policies and practices of the past” that seems
compatible with the cultural foundations of Cambodian society. He believes that
the current monuments to the genocide in several locations in Cambodia should
be replaced by a center with a stupa that would be a place of remembrance but
not of denunciation, a place where families of victims could come and reflect on
the lives of loved ones. The center could also be a place for teaching about
human rights, but in the spirit of Buddhist reconciliation. Rather than displaying
skulls and bones of victims, these remains would be incinerated, thus liberating
the imprisoned souls. There would be remembrance without vengeance but
with human rights education. He further clarifies this “culturally related advo-
cacy for national reconciliation” as not being incompatible with “my strong
calling for justice for the people of Cambodia. But in the Cambodia context,” he
adds, “real justice will not be possible unless a strong judicial system with fruly
independent judiciary [is] very well in place. . . . Too much blood of the innocent
people [has] been spilt so far. Anything that may jeopardize this peace should
not be allowed. This peace must be sustained long enough to let the judicial
system grow in the right way to its independence. Then justice can come
along.”*®

92. Ibid., Article 6.3.
93. Correspondence with the author. Emphasis in the original.
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Article IX Proceeding Revisited

Such an approach would not settle the matter of the criminal responsibility
of the perpetrators of crimes committed before or during the transitional period.
Several options could be considered. In the unlikely event of a Royal Army
military victory over the DK, there could be a trial for past abuses, including
war crimes, crimes against humanity, and genocide. However, the show trial of
1979 and the inherent defect of victor’s justice mitigate against a fair trial under
those circumstances. At a minimum, international advisers would be needed
both for the prosecution and the defense, and international observers should be
present throughout the proceedings. If the DK are brought into the government,
which seems more likely, there is little chance of a trial. Nor is there much
likelihood that a national commission on the truth would be established, al-
though the argument in favor of truth as a means of reconciliation is a strong
one*

The way to avoid complete impunity could be for a state party to bring a case
to the International Court of Justice under Article IX of the Genocide Convention
or for an appropriate organ (Security Council, General Assembly, ECOSOC or
a specialized agency) to request an advisory opinion on a question relating to
the legal responsibilities of previous regimes for acts of genocide and crimes
against humanity. The disadvantages of bringing a case before or during the
Transitional Period no longer exist.” In particular, a case before the ICJ would
not jeopardize the peace process, since the legitimate government of Cambodia
has been established. It could not be seen as indirect support for Vietnamese
occupation, since that occupation has ended. It would not constitute recognition
of any contestable government nor an undesirable combining of issues of
self-determination and human rights, since political self-determination has
been completed and a legitimate, universally recognized government is func-
tioning. It might have an indirect impact on efforts to integrate DK leaders into
the government, but there is no longer any justification to placate the DK into
allowing the elections, which took place in spite of their efforts to disrupt them.

The advantages of such a case are the same as they would have been before
the peace agreement, namely that the record would be legally established; that
the Court would provide guidance regarding which acts fall within the Conven-
tion’s definition, thereby assisting those who propose to amend the Convention;
and that a message would be sent out that gross violations of human rights, in
the form of acts of genocide and crimes against humanity, cannot be committed
with impunity.*®

94. In the Chilean case, “[t]ruth was considered as an absolute, unrenounceable value.” “Report of
the Chilean National Commission on Truth and Reconciliation,” vol. 1, English ed., introduction
by José Zalaquett (1993): x¢od. The Commission itself “understood that the truth it was to
establish had a clear and specific purpose: to work toward the reconciliation of all Chileans.”
Ibid., 24.

95. For a review of the arguments or excuses invoked against bringing a case against the CGDK as
of 1989, see Hannum, “Sounds of Silence,” 138.

96. Kassie Neou, quoted above, believes that “Cambodians know and remember very well who did
whatand when; and nowadays where they are and what they are doing besides holding ultimate



42 THE FLETCHER FORUM Summer/Fall 1994

It would not be the first Article IX case brought to the International Court of
Justice. On 20 March 1993, the Republic of Bosnia and Herzegovina instituted
proceedings against the Federal Republic of Yugoslavia alleging violations of
the Genocide Convention, along with numerous other claims.” The Court found
that Article IX did provide a basis for its jurisdiction® and indicated provisional
measures, without establishing the existence of breaches of the Convention,
with which the Court will deal in the merits phase.” The Court did not consider
that current involvement of the Security Council with former Yugoslavia con-
stituted a bar to ordering provisional measures. In the case of Cambodia,
Security Council involvement would be even less of an obstacle. The difficulty
for an Article IX proceeding would be, as it was in the 1980s, to find a plaintiff
government. Should no government be willing to take the initiative, an advisory
opinion may be the only way of establishing the truth officially. Presumably, the
Court would determine the existence of breaches of international law and the
responsibility of the regime in question for reparations, but would not settle the
question of individual punishment. The matter of determining individual re-
sponsibility and punishment would then have to be determined by a domestic
court or by an international criminal tribunal.'® Cambodian courts are not the
only ones that could exercise jurisdiction. Any other criminal court, basing itself
on the principle of universal jurisdiction,” may try individuals for genocide
and crimes against humanity, and determine the punishment. Again, it is
unlikely that a state would want to attempt to exercise personal jurisdiction over
individuals allegedly responsible for genocide or crimes against humanity in
Cambodia.

The alternative is some form of international criminal jurisdiction, either an
ad hoc tribunal, as is currently established for violations of humanitarian law in
former Yugoslavia,'” or an international penal tribunal, as envisaged in Article

power. But of course a case under article IX of the Genocide Convention is worth advocating.”
Correspondence with the author. Emphasis in the original.

97. International Court of Justice, “Case Concerning Application of the Convention on the Preven-
tion and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia [Serbia and
Montenegrol) Request for the Indication of Provisional Measures,” A.J.LL. 87 (1993): 506.

98. Ibid., 514.

99. Tbid., 518-19.

100. As the Nuremberg Tribunal stated, “international law imposes duties and liabilities upon
individuals as well as upon States.. . . [IIndividuals can be punished for violations of international
law. Crimes against international law are committed by men, not by abstract entities, and only
by punishing individuals who commit such crimes can the provisions of international law be
enforced.” International Military Tribunal, Judgment, reprinted in A.J.LL. 41 (1947). 220-21,
quoted by Orentlicher, “Settling Accounts,” 2552, note 60.

101. “A state may exercise jurisdiction through its courts to enforce its criminal laws that punish
universal crimes or other non-territorial offenses within the state’s jurisdiction to prescribe.”
Restatement (Third) of the Foreign Relations Law of the United States § 423. Regarding jurisdic-
tion to prescribe, a “state has jurisdiction to define and prescribe punishment for certain offenses
recognized by the community of nations as of universal concern, such as . . . genocide.” Ibid., §
404. Reporters’ Note 1 adds that “[u]niversal jurisdiction to punish genocide is widely accepted
as a principle of customary law.”

102. See James C. O’Brian, “The International Tribunal for Violations of International Humanitarian
Law in the Former Yugoslavia,” A.J.LL. 87 (1993): 639; “Secretary-General's Report on Aspects
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VI of the Convention. As mentioned, the ILC is attempting to reconcile differing
views on an international criminal jurisdiction.”® Should the international
community succeed in overcoming the current difficulties with the tribunal
relating to former Yugoslavia and the establishment of a permanent interna-
tional criminal jurisdiction, there may be a possibility to avoid impunity for
those found responsible for acts of genocide and crimes against humanity in
Cambodia.’® In the meantime, an Article IX proceeding before the International
Court of Justice or a request for an advisory opinion would be the most realistic
means of achieving accountability, of establishing the record for the victims of
genocide in Cambodia, and of restoring the credibility of the Genocide Conven-
tion. Anything less would not only mean impunity for the perpetrators but also
unconscionable forgetting of “the policies and practices of the past.” The Cam-~
bodian people would perhaps have peace, but they would have neither truth
nor justice.

of Establishing an International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of Former Yugosla-
via,” U.N. Doc. 5/25704 (3 May 1993) reproduced in IL.M. 32 (1993): 1159; and Security Council
Resolution 827 (1003), reproduced in I.L.M. 32 (1993): 1203.

103. See supra, note 23 and accompanying text.

104. Philip Shenon noted that for Pol Pot, in contrast with Hitler and Stalin, who would be hunted
down and brought to justice if they were still alive, “there has been no such quest for justice. For
reasons that involve both realpolitik and a neighbor’s greed, Pol Pot is today a free, prosperous
and apparently unrepentant man who, 15 years after his ouster from Phnom Penh, continues to
plot a return to power. The calls for some sort of international genocide tribunal for Pol Pot and
his aides have not been heard for years.” Shenon, “Pol Pot, the Mass Murderer,” New York Times,
6 February 1994, Sec. 4, 1.
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