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We live in a revolutionary age, as evidenced by the avalanche of international human rights law and standards that have been created over the course of
the past half-century. Prior to this time, there simply was no international law to
protect individuals from the cruelties of their own government, and whatever
atrocities states carried out within their own borders were treated as purely
domestic matters, beyond the purview of the international community.
All of this has now been stood on its head. In one area after anotherrefugees, landmines, torture, the rights of children, and so on-states have agreed
to be bound by the provisions of interna-

tional law and their domestic practices subject to at least some form of international
scrutiny. In fact, international human rights
law has progressed to the point where some-

Internationalhuman
rights law has started to
return to its 'universal

one who was only familiar with the law itself
and not with actual state practice (the
proverbial visitor from Mars) would readily

enumeration of rights but
conclude that human beings everywhere placing emphasis on the
enjoy complete freedom and security,
duty to meet those rights.
What is also in the process of changing, albeit in a slower and much less certain
fashion, is the responsibility for meeting these human rights. Although we commonly think of human rights as being universal in scope, there has been a decided
tendency to limit duties solely to the domestic realm. Under this restrictive but
erroneous reading of international human rights law, children in Uganda might
possess a "right" to an education, but the duty to meet this right rests with the
Ugandan government and that government alone. What happens if this right (or
any other) is not met by the Ugandan government? All too often, the silence of
the international community has been deafening.
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Fortunately, this way of thinking has begun to change and international
human rights law has started to return to its universal roots, requiring not only enumeration of rights but also an emphasis on the duty to meet those rights. We are
beginning to see glimpses of what I will call the "brother's keeper" syndrome.' One
manifestation of this concern with "others" has been through the practice of
humanitarian intervention. It should be noted that this principle of international
law has been around for centuries. However, it has only been in the recent pastin places like Somalia, Bosnia, Haiti, East Timor, and Kosovo-that the international community has shown any kind of
willingness to intervene in states in order to
States have shown virtually halt human rights violations. To put this into

no interest in pursuing
andprosecutingthose who

have committed human
rights abuses. They have
no incentive to do so.

perspective, there were more instances of
humanitarian intervention in the past decade
alone than in all of human history before.
Economic sanctions have also

become increasingly popular. In fact, any
number of states and even international
organizations, such as the United Nations,
have readily taken to punishing countries
that are thought to be responsible for carrying out human rights abuses. While
this concern for "others" is commendable enough, far too many sanctions have
harmed those who they were intended to help, bringing about a perverse double
victimization. That economic sanctions invariably come at no cost to the sanctioning state, and instead have often been an economic plus, calls into question
2
the moral basis of such a policy.
We presently live in the age of universal jurisdiction, best exemplified in the
unprecedented international effort to prosecute General Pinochet. Although the
concept of universal jurisdiction goes back centuries-the pirates of old were considered hosti humani generis (the enemy of all)-this principle has now started to
take on an entirely new meaning. Some of the best evidence of this is the inclusion
of universal jurisdiction provisions in international treaties.3 Perhaps the most farreaching example of universal jurisdiction is to be found in the Torture
Convention.' Article 5 mandates jurisdiction when offenses occur within a state's
territory; are committed by a national or against a national (when deemed appropriate); or are committed by an offender located within a states territory if extradition does not occur. In an effort to ensure that all possible jurisdictional bases are
available, the treaty also permits any criminal jurisdiction allowed by internal law.
On this basis, our Martian visitor might easily be convinced that torture
does not exist, and that if it does, those who are responsible for directing or carrying out torture are instantly brought to justice either at home or in some other
country. Of course, the law has had little relationship with reality. Instead,
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Amnesty International reports that torture is still practiced in some 125 countries
in the world.5 Moreover, although the perpetrators of torture must surely number
somewhere in the thousands, if not tens of thousands, there have been precious
few prosecutions either in the state where the torture was carried out or anywhere
else for that matter.
Not all of the news is bad and, in fact, there have been nascent moves to
prosecute those responsible for directing or carrying out human rights abuses, at
least in a few particular areas of the globe. I refer to the International Criminal
Tribunals for the Former Yugoslavia and Rwanda and the proposed court for
Sierra Leone. Finally, there is the International Criminal Court, which will prosecute individuals accused- of committing certain international crimes.
In sum, we live in a world where all individuals are protected by an impressive array of international human rights laws, yet this same world continues to be
afflicted with extraordinarily high levels of human rights abuses, as the globalwide practice of torture indicates. We should explore why this dichotomy exists,
but more than that, what might be done to eliminate it. The facile reply is to dismiss international law as not really "law' because there is no enforcement mechanism. A more nuanced view, however, sees enforcement mechanisms all over the
world. In the case of torture, to return to that example, each one of the state parties has legally bound itself to enforce the provisions of the convention by proscribing torture domestically, but .also by
prosecuting (or extraditing) any individual
who practiced torture who is found within The lesson that emerges
that state's territorial boundaries. This is, or fiom actualstatepractice
at least should be, a formidable interna- is very clear: individuals
tional constabulary.
Yet, practically all states have shown must be given the means
virtually no interest in pursuing and prose- to enforce andprotect
cuting those who have committed human their own rights.
rights abuses. 6 This is because they have no
incentive to do so. For one thing, states have
already shown that they are not particularly keen on policing themselves, and this
has been true even (perhaps especially) in situations where a state has attempted
to transform itself from a dictatorship into some kind of democratic state. As bad
as this has been, the track record of "outside" states has not been any better and
in many respects has been worse, the Pinochet matter being the rarest of counterexamples. In .short, the reality of universal jurisdiction has not come anywhere
near its promise. Perhaps the Pinochet case will fundamentally change this, or
perhaps hope will come in the form of the International Criminal Court. This,
however, is not very likely.'
The problem is that the interests of states continue to receive attention at the
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expense of the interests of individuals, especially those who have been the victims
of human rights abuse.7 At its core, the human rights revolution is about the primacy of the individual. Yet, while international law has provided individuals with
a litany of human "rights," this same law has not given individuals any effective
means by which to protect these rights.8 Instead, the enforcement of these rights has
remained some place else-either with states or with international institutionsand the result has not been very encouraging if not downright disastrous. The
lesson that emerges from actual state practice is very clear: individuals must be given
the means to enforce and protect their own rights. To see how this might be done
we turn, surprisingly, to developments under U.S. law.
THE INCENTIVES OF VICTIMS VERSUS
THE (DIS)INCENTIVES OF STATES

Long before the international effort to prosecute General Pinochet, U.S.
courts served as a vital international forum for those who have been victims of
human rights abuses in other lands. The seminal case in this area is Filartigav.
Pena-Irala. This case revolved around the torture and killing of a young man in
Paraguay whose family had been outspoken critics of the Stroessner military dictatorship. When the family's attempts to bring the perpetrators to justice in
Paraguay were brutally rebuffed, the case looked like one more instance where the
dictatorship could take retributive measures with impunity. All this changed
when Dolly Filartiga, the deceased's sister who was living in the United States,
discovered that a Paraguayan official (Pena-Irala) who had participated in the torture and murder of her brother was visiting New York. Filartiga proceeded to file
a civil suit against this individual based on an otherwise obscure statute from the
very first Congress in 1789, the Alien Tort Statute (ATS), which reads in its
entirety: "The district court shall have original jurisdiction of any civil action by
an alien for a tort only, committed in violation of the law of nations or of the
United States."' 0 Although the district court dismissed the plaintiffs' case, the
Court of Appeals overturned this decision. After reviewing international and
domestic law (including that of Paraguay and the United States), the court held
that under the law of nations there was a "clear and unambiguous prohibition
against official torture." The court went on to hold that the statute provided federal jurisdiction when an "alleged torturer is found and served process by an alien
within our borders." On remand the district court awarded the Filartiga family a
default judgment of $10 million.
Filartigaopened up the floodgates of human rights litigation in American
2
courts and victims from all over the globe: Guatemala," the Philippines,'
Bosnia,' 3 East Timor," Ethiopia,'5 Rwanda,'6 Haiti, 17 Indonesia,' 8 China,' 9
Zimbabwe, 2° Japan, 2' Burma, 22 and Argentina23 have sought justice in American
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courts. The larger point is that victims have shown a far greater interest in seeing
that justice is served than states have. In order to see this, one may contrast the
plethora of ATS suits that have been brought in U.S. courts with the sorry record
of the U.S. Justice Department. In 1994 Congress changed the federal criminal
code to provide that any U.S. national or person physically located within the
United States could be held criminally liable for torture that he or she commits
against anyone anywhere. 24 This criminal provision was part of the U.S. ratification of the Convention Against Torture and Other Cruel, Inhuman and
Degrading Treatment. Unfortunately and inexplicably, however, there has never
been a single criminal action that has been brought under the law notwithstanding the presence of torturers within the United States (many of whom have been
defendants in ATS suits),25 arid despite the obligations that the U.S. government
has willingly taken on under the Torture Convention to "prosecute or extradite"
any torturers within its territorial midst.
In addition to ignoring their international obligations, there are other ways
in which states obstruct justice rather than facilitate it. Certainly the most obvious and most intractable is the fact that states continue to enjoy sovereign immunity in the same fashion as they have for centuries, the present-day human rights
revolution notwithstanding. To capture the
baffling and unjust nature of the law in this
area consider the case of Scott Nelson, an It is important not to lose
American citizen who was recruited to work sight of the largerpoint,
in a state-run hospital in Saudi Arabia. which is that there has
Nelson accepted the position, moved to
Saudi Arabia, and began his job. When he been aflndamental
complained about certain practices at the weakening of the principle
hospital, Nelson was imprisoned and sub- ofsovereign immunity.
jected to torture by Saudi security personnel. Nelson was eventually able to win his
release (mainly through the efforts of a U.S. senator), and when he returned to
the United States he filed a lawsuit. If Nelson's torturers had somehow been
found in the United States, he would have been able to sue them (as individuals)
on the basis of the Torture Victim Protection Act,2 which is essentially the Alien
Tort Statute for American citizens.
Presumably, those who tortured Nelson never traveled to the United States,
but in any event, what Nelson did was to sue the Saudi Arabian government itselfthe entity that had recruited him, the entity that had employed him, and finally, the
entity for which the torturers worked. The problem is that foreign states generally
enjoy sovereign immunity in U.S. courts, subject to a few exceptionsY The nearest
possible exception that Nelson could come up with was that the Saudi government
had engaged in "commercial activities" in the United States when it recruited him.
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However, the U.S. Supreme Court rejected this argument (as it should have) and it
dismissed Nelson's suit against Saudi Arabia. In sum, an American citizen who has
been imprisoned and tortured by a foreign government outside the United States
was not be able to sue that state, at least not in U.S. courts.' Whether Nelson ever
contemplated suing the Saudi government in Saudi court is not known.
Although Nelson lost, his case did attract attention in Washington. Partly
in response to this, in 1996 the U.S. Congress passed the inelegantly tided
Antiterrorism and Effective Death Penalty Act (AEDPA)2 which, among other
things, amended the Foreign Sovereign Immunity Act (FSIA) ° to allow suits
against foreign states for personal injury or death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or for the provision of
material support or resources for such an act if the act or provision of support is
engaged in by an official agent of the foreign state.
Such a development appears to be a step in the right direction. Countries
certainly have far more resources and assets for plaintiffs to pursue than do individuals who work for the state, and it is much more difficult for a "state" to walk
out of an American courtroom and simply disappear, with assets in tow, as has
become commonplace in ATS suits. In fact, already plaintiffs have been successful in suits brought against Cuba,3' Iraq, 32 Libya,3 3 and Iran.34 But what also has
to be noted about the AEDPA is that the only countries that suit can be brought
------against are those that have been designated
as "terrorist" states by the U.S. State
The point is simple but
Department. Saudi Arabia is not on this list
urgent: all of the
and thus it would be immune from suit,
despite the fact that its brutal practices
internationalhuman
the world
helped to facilitate this change in U.S. law.
rigts law in
There is little question that Saudi Arabia

will not amount to much
without the means to

carries out "terror." Certainly the multitude

of its victims, including Scott Nelson,
would think so. However, Saudi Arabia (and
enforce this law.
most other countries in the world save a
few) is protected from suit by the provisions
of the FSIA. Beyond that, the exclusions in sovereign immunity that have been
created by the AEDPA are only applicable when the claimant or victim is a
national of the United States. This, of course, flies in the face of Filartigaand its
progeny where foreign victims have been provided a forum in U.S. courts to
remedy violations of the law of nations. Still, as short-sighted and self-serving as
these limitations are, it is important not to lose sight of the larger point, which is
that there has been a fundamental weakening to the principle of sovereign immunity, at least with respect to particular states.
Ironically, there has hardly been any dent in the doctrine of sovereign
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immunity with respect to the United States itself. In other words, U.S. law not
only protects other states, but it most assuredly protects itself as well. In fact,
many of the same federal courts that have so willingly opened their doors to victims of human rights violations committed by foreign officials have been quick
to dismiss any and all suits alleging responsibility on the part of the United States.
Thus, in Sanchez-Espinoza v. Reagan the Court of Appeals for the District of
Columbia relied on the doctrine of sovereign immunity to dismiss a suit brought
by Nicaraguan civilians alleging that the

U.S. government was responsible for
human rights violations committed by the

Criminalprosecutions

contra rebel forces, a revolutionary group
that was armed and trained by the United

alone have not-and will
not-provide the solution.

States .3 The same result was reached in suits

brought by civilians (or their decedents) in
Panama ' and Libya37 who were killed or injured during the course of U.S. military operations in those countries. And finally, lawsuits brought by the heirs of
those killed when the U.S.S. Vincennes mistakenly shot down a civilian Iranian
airliner over the Persian Gulf in 1988 were readily dismissed. 8 In all of these
cases, American courts employed a litany of ill-conceived and embarrassing rationales for dismissal, most notably the repeated idea that orders Were being followed (orders were being followed in Filartigaas well), thereby providing these
courts the cover to completely ignore the suffering of civilian populations. In fact,
one court (Koohi) went so far as to hold that the result would have been no different even if U.S. military personnel had purposely downed the civilian airliner.
In sum, justice has its limits, and those limits are invariably demarcated by
state borders. However, as we have seen, all states cannot be trusted. They cannot
be trusted to protect human rights, which is why international human rights law
was created in the first place. But they also cannot be trusted to pursue, let alone
provide, justice to those whose human rights have already been violated. Of
course, this impunity only leads to more violence, and the whole ugly cycle keeps
repeating itself time after time. The point here is a simple one, but it is also a most
urgent one: all of the international human rights law in the world will not
9
amount to very much without the means to enforce this law.
AN INTERNATIONAL CIVIL COURT

The previous section examined the experience of human rights litigation in
the United States, and two main points emerged from that discussion. The first is
that victims of human rights abuses have a much greater incentive to pursue those
who commit human rights abuses than does the U.S. government or any other state.
Notwithstanding the fat that each one of these Filartiga"victories has been sym-
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bolic in the sense that not one plaintiff has been able to collect on the judgment rendered, still, there continues to be an ongoing rush toward such litigation, and the
only apparent limiting principle (large as it is) is that more human rights violators
have not been found within the territorial boundaries of the United States. The
second point that emerged from the previous discussion is that states have enormous
difficulties acknowledging their own wrongdoing. Certainly the United States is not
exempt from this charge, at least with respect to the claims of foreign nationals.
Despite this result, present efforts should not be abandoned. However, we
may derive an additional conclusion from the above evidence: criminal prosecutions alone have not and will not provide the solution.0 Certainly, the
International Criminal Tribunal for the Former Yugoslavia and the International
Criminal Tribunal for Rwanda have only enjoyed a modicum of success.4 '
Moreover, assuming that the International Criminal Court works to perfection,
such a court still would not come anywhere near to addressing most of the atrocities that are committed in the world, most notably the practice of torture.
The problem is that there has been too much emphasis on individual violators while there has not been nearly enough emphasis on individual victims. In
other words, we have completely lost sight of state policy and have only focused
on the actions of individual state actors. Return to the Filartigacase for a moment.
Certainly the torturer/murderer, Pena-Irala,
should be called to account for his actions.
Victims in the United
However, what we have lost sight of is the
States have a civil remedy
fact that Pena-Irala was nothing more than a
state official carrying out state policy. To
whereby the individual
hold him accountable--civilly, criminally, or
initiates and controls the
both-but not the state of Paraguay is
legal proceeding. The same wrong. Yet, this is typical of the manner in
which both international and domestic law
kind of thinking should
apply in the international continue to deny state responsibility. In this
vein, it is noteworthy that the International
sphere as well.
Criminal Court perpetuates this dichotomy
by limiting its jurisdiction to individuals,
thereby avoiding the issue of state responsibility altogether.
At the same time that the law has focused solely on the actions of individuals and ignored the crimes and responsibilities of states, individual victims have
no effective means to enforce their rights. Unfortunately, what international law
has done, as it has done so often in the past, is to subsume the interests of the
individual to that of the state. Once again, the International Criminal Court
would only perpetuate this passive role for victims by not allowing for any means
by which victims could initiate legal proceedings. 2
In addition to criminal sanctions initiated by the state, victims in the
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United States also have a civil remedy whereby the individual initiates and controls the legal proceeding. The same kind of thinking should apply in the international sphere as well. We could, of course, place the entire burden on the
American judiciary. As a better alternative, the international community should
begin to think about creating an International Civil Court.
Using the United States as a model, such a court would allow victims to
bring a civil suit in an international forum against those officials who directed or
carried out atrocities against them." Moreover, (again, using the United States as
a basis for a model) such a court would also allow victims to sue their own state,44
as well as other states,45 that violated their human rights. In short, we can continue to maintain the fiction that individuals enjoy human rights, or we can create a
mechanism that would allow individuals to We can continue to
maintain thefiction that
actually possess those rights.
No doubt, this proposal seems so individuals enjoy human
ideal that it almost traverses to the surreal,
rights, or we can create a
but the seeds for such a venture 'already
exist. The U.S. precedent in terms of suing mechanism that would
state agents and states has already been allow individuals to
mentioned. The International Civil Court actuallypossess those. rights.
that is being proposed would simply universalize this concept. In addition, through its
work under the Optional Protocol, the Human Rights Committee has itself been
evolving into something like the judicial body that is envisioned here.46 However,
the Human Rights Committee does not hear oral testimony and its adjudicatory
powers are limited to expressing the "views" of the committee. In contrast, an
International Civil Court would truly operate like a court of law: oral testimony
would be heard, a decision on the merits would be reached, and a judgment
would be rendered. To tle charge that states would simply ignore such rulingsthe omnipresent bogeyman that is constantly invoked against international lawthe only response one may give is that this is the position that the European
Court of Human Rights (ECHR) was in when it was originally conceived.
However, through rather remarkable judicial stewardship as well as through the
cooperation of states, the ECHR has been able to evolve in a way that would have
been unimaginable when the court began its work. 47
CONCLUSION

What states give states can also take away. In the field of international law
states have "given" individuals a panoply of human rights. Unfortunately, these
same states have not provided any effective means by which individuals can
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enforce "their" rights. In practice, this has meant that states have taken away the

rights that they have given and that we continue to live in a world that is short,
nasty, and brutish for many people.

This article has proposed the creation of an International Civil Court that
would complement, and in many ways supercede, the efforts of human rights
enforcement that exist at present. Such a court is premised on the simple idea that
individuals should (finally) be empowered to enforce their own rights. m
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