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ANNEX 4 

SWKING RULEMAKING 

Provided by Mr D. Schaf fe r ,  Attorney-Adviser 
C i v i l  Aviat ion Board, Washington, D.C., United S t a t e s  of America 

There a r e  two United S t a t e s  government agencies  t h a t  have r e s p o n s i b i l i t y  f o r  smoking 
aboard a i r c r a f t .  The Federal  Aviat ion Adminis t ra t ion (FAA) looks  a t  t h e  i s s u e  frorn t h e  
s t andpo in t  of pub l i c  s a f e t y  and h e a l t h .  The C i v i l  Aeronaut ics  Board (CAB) i s  r e spons ib le  f o r  
t h e  adequacy of a i r l i n e  s e r v i o e ,  which inc ludes  t h e  q u a l i t y  of t h a t  s e r v i c e .  

I n  t h e  e a r l y  s e v e n t i e s ,  t h e  FAA conducted a s tudy of smoking aboard a i r c r a f t  by p lac ing  
a i r  sampling packages throughout t h e  a i r c r a f t  on 28 f l i g h t s ,  and by d i s t r i b u t i n g  a 
ques t ionna i re  t o  passengers  on t h o s e  f l i g h t s .  The FAA found t h a t  t h e  low l e v e l  of carbon 
monoxide and o t h e r  contaminants aboard t h e  a i r c r a f t  d i d  no t  p resen t  a s i g n i f i c a n t  h e a l t h  
hazard but  d i d  bother  non-smokers. Cor rec t ive  a c t i o n  was suggested t o  a l u e v i a t e  t h e i r  
d iscomfort  but  t h e  FAA decided no t  t o  t ake  such a c t i o n  i t s e l f  i n  t h e  absence of a h e a l t h  
hazard. 

( I 
,f A s  a r e s u l t ,  t h e  CAB took over  and proposed a r u l e  t h a t  woulld r e q u i r e  a i r l i n e s  t o  

provide s e p a r a t e  s e c t i o n s  f o r  smokers and non-smokers and p l a c e  t h e  smoking s e c t i o n  i n  t h e  
back of  t h e  a i r c r a f t .  I n  11973, t h e  CAB- adopted t h i s  proposal  a s  a f i n a l  r u l e ,  but  dropped 
t h e  requirement t h a t  smokers be plaaed i n  t h e  back, l eav ing  t h e  placement of t h e  smoking 
s e c t i o n  t o  t h e  d i s c r e t i o n  of t h e  a i r l i n e s .  This  r u l e  was viewed as  a compromise between 
smokers and non-smokers, and necessary t o  ensure  adequate s e r v i c e .  

Fetween 1976 and 1981, t h e  CAB considered s e v e r a l  measures t o  t i g h t e n  i t s  smoking r u l e .  
These included banning c i g a r  and p ipe  smoking, r e q u i r i n g  f u l l y  func t ion ing  v e n t i l a t i o n  
systems vhen passengers  were smoking, p r o h i b i t i n g  sandwiching ( t h e  placement of a no-smoking 
s e c t i o n  between two smoking s e c t i o n s ) ,  banning smoking on smal l  a i r c r a f t  on s h o r t  f l i g h t s ,  
and r e q u i r i n g  a i r l i n e s  t o  p lace  p a r t i t i o n s  o r  b u f f e r  zones between t h e  smoking and no-smoking 
s e c t i o n s .  I n  1979, the  CAB decided t o  s p e c i a l l y  seg rega te  c i g a r  and p ipe  smokers, r e q u i r e  
fullly func t ion ing  v e n t i l a t i o n ,  and p l a c e  r e s t r i c t i o n s  on sandwiahing, but these  new 
requirements were e l imina ted  i n  1981. By t h a t  t ime,  most a i r l i n e s  had banned c i g a r  and pipe  
smoking on t h e i r  ovn. 

The only 1979 a d d i t i o n  t o  t h e  r u l e  t h a t  survived the  r u l e  change of 1981 was t h e  
requirement t h a t  a i r l i n e s  gua ran tee  t h e i r  non-smoking passengers  a s e a t  i n  t h e  no-smoking 
 section^ Under t h i s  requirement ,  a i r l i n e s  had t o  move passengers  around o r  expand t h e  
notsmoking s e c t i o n  i f  more non-smokers showed up f o r  a f l i g h t  than they expected. As a '2 r e s u l t  of the  problems t h i s  caused some a i r l l ines ,  t h e  CAB modified t h e  requirement i n  1981 by 
s t a t i n g  t h a t  an a i r l i n e  would no t  h a v e . t o  expand t h e  no-smoking s e c t i o n  o r  move people around 
t o  accommodate! Ghe d e s i r e s  of a non-smoker who f a i l e d  t o  complly w i t h - t h e  a i r l l i n e ' s  check-in 
deadl ine .  This  meant t h a t  a i r l i n e s  would no t  have t o  make llast-minute s e a t i n g  changes, but  
i: d id  not a f f e c t  t h e  b a s i c  premise t h a t  when smokers' and non-smokers' i n t e r e s t s  came i n t o  
c o n f l i c t ,  t he  r i g h t s  of t h e  non-smoker shoul~d t ake  p r i o r i t y  over  those  of the  smoker. 

A t  t h e  same bime t h a t  t h e  CAB was cons ide r ing  these  changes, an important s h i f t  i n  i t s  
begal a u t h o r i t y  was t ak ing  place .  The Congress passed,  and Pres iden t  J i m y  Car ta r  s igned ,  a 
new law, t h e  A i r l i n e  Deregulat ion Act. This  law c a l l e d  f o r  the  phasing out  of most 
non-safety-related government r eguha t ion  of a i r l i n e s ,  and f o r  the  "sunset" of t h e  CAB i n  
11985. As a r e s u l t ,  many quest ioned whether t h e  CAB should con t inue  t o  r e g u l a t e  a i r l i n e  
smoking p o l i c i e s .  

I n  1981, t h e  CAB addressed t h i s  ques t ion  and found t h a t  smoKing was not analogous t o  t h e  
types  of economic i s s u e s ,  such a s  r o u t e s  and p r i c i n g ,  t h a t  were being d e r e g ~ ~ a t e d ,  but r a t h e r  
was an i s s u e  t h a t  evoked s t r o n g  passenger emotions,  and poss ib ly  had h e a l t h  r a m i f i c a t i o n s  f o r  
a t  l e a s t  some people.  A s  a r e s u l t ,  t h e  CAB saw a need t o  keep o rde r  and c i v i l i t y  aboard t h e  
a i r c r a f t  with a government-enforced rulle t h a t  provided a c e n t r a l  agency t o  d e a l  with 
complaints.  The CAB a l s o  noted t h a t  t h e  g e n e r a l  requirement of  i t s  r u l e ,  s e p a r a t i n g  smokers 
and non-smokers, had widespread publ ic  support  and a small1 economic impact on t h e  a i r l i n e s .  
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The determinat ion ehat  the  CAB'S r u l e  has  widespread pub l ic  support  i s  supported by 
surveys conducted by the Roper Organizat ion,  Tarrance 6 Assoc ia tes ,  and t h e  A i r l i n e  Passenger 
Assoc ia t ion  (an o rgan iza t ion  of f requent  f l y e r s ) .  These surveys found t h a t  an overwhelming 
m a j o r i t y  of the publ ic  favoured separa t ing  smokers and non-smokers on a i r l l ines  and were 
s a t i s f i e d  with cur ren t  a i r l i n e  p o l i c i e s  t h a t  do t h i s .  These surveys a l s o  ind ica ted  thae 
passengers  a r e  now more bothered by c ry ing  babies  o r  the  l a c k  of lleg room than smoking. A 
r e c e n t  survey by t h e  Georgia Lung Associat ion,  however, i n d i c a t e d  t h a t  most passengers would 
n o t  ob jec t  t o  a ban on smoking on s h o r t  f l i g h t s .  I n  a d d i t i o n ,  t h e  CAB con t inues  t o  r e c e i v e  
angry l e t c e r s  from non-smokers complaining t h a t  they cont inue t o  s u f f e r  from smoke d e s p i t e  
the  segregated s e a t i n g  arrangements. 

As a r e s u l t  of these  continued complaints ,  and of a r e c e n t  c o u r t  a a t i o n ,  t h e  CAB i s  
aga in  consider ing a d d i t i o n a l  r e s t r i c t i o n s  on smoking. I t  has  propoeed t o  ban smoking on 
f l i g h t s  of one o r  two hours ,  on a i r c r a f t  wifh 30 or 60 s c a t s ,  o r  when the  v e n t i l a t i o n  systems 
a r e  not  producing adequate v e n t i l a t i o n .  I n  a d d i t i o n ,  t h e  CAB has proposed t o  ban c i g a r  and 
p ipe  smoking on a l l  f l i g h t s  and t o  r e q u i r e  a i r l i n e s  t o  provide s p e c i a l  s e a t i n g  (suah a s  a 
s e a t  f a r t h e s t  from the  smoking s e c t i o n s )  f o r  passengers who presen t  medical evidence of being 
e s p e c i a l l y  s e n s i t i v e  t o  smoke. The regu la t ions ,  e f f e c t i v e  a s  of 9 September 1983, a r e  
reproduced i n  the  Appendix t o  t h i s  Annex. 
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CIIYIL .URONA'J"TICS aOARG GCONOMIC REGULATIONS 

Parb 252  - Smoking aboard a i r c r a f t  
( e f f ec t i ve  a s  of 9 September 1983) 

252.1 Applicabil i ty 

This part  es tab l i shcs  ru les  f a r  the  smoking of tobacco aboard a i r c r a f t .  It applies  t o  
a l l  operations of d i r ec t  a i r  c a r r i e r s ,  except on-demand services of a i r  t a x i  operators ,  with 
a i r c r a f t  desigped :o have a passenger capacity of more than 30 sea ts .  Nothing i n  t h i s  
regulat ion sha l l  be deemed to  r e q ~ i r e ~ c a r r i e r s  t o  permit the smoking of tobacco aboard 
a i r c r a f t .  

252.1a Special segregation of c igar  and pipe smokers 

Oarriers  sha l l  adopt and enforce ru l e s  providing for  spec ia l  segregation of c igar  and 
pipe smokers, and l o r  such other  procedures as  may be necessary t o  avoid exposing persons 

( 1' seated i n  no-smoking areas t o  smoke from c igars  and pipes. 

(a )  Except as  provided by paragraph (b)  of t h i s  sect ion,  a i r  c a r r i e r s  sha l l  ensure t ha t  
non-smoking passengers a re  not ~ n r e a s o n a b ~ y  burdened by breathing smoke and t o  t ha t  end s h a l l  
provide a t  a mininum: 

(1)  A no-smoking area for eacn c l a s s  of senvice and for char te r  service;  

(2) A suff iciei l t  number of s ea t s  i n  the no-smoking sec t ions  of the a i r c r a f t  fior a l l  
persons who wish to  be seated there;  

(3) Expansion of no-smoking sect ions t o  meet passenger demand; and 

(4) Special provisions t o  ensure t ha t  i f  a no-smoking sec t ion  is  placed between smoking 
sect ions,  the non-smolting passenger i s  not unreasonably burdened. 

(b)  On f l i g h t s  fo r  which passengers m y  make confirmed reservat ions and on which s ea t s  a r e  
assigned before boarding an a i r  c a r r i e r  need not provide a s e a t  i n  a no-smoking sec t ion  t o  a 
passenger who has not met the c a r r i e r ' s  requirements as  t o  time and method of obtaining a 

( sea t  on the f l i g h t ,  or who does not have a confirmed reservat ion.  I f  a s ea t  i s  ava i lab le  i n  
the establ ished no-smoking sect ion,  however, a c a r r i e r  sha l l  s ea t  there  any enplaning 
passenger v h ~  so requests ,  regardless of boarding time or reservat ion s ta tus .  

252.2a Ban on smoking vhen ventillation systems not fullly functioning 

Carr ie rs  sha l l  adopt and enforce ru l e s  prohibi t ing the smoking of tobacco whenever t he  
vent i la t ion  system is not fu l ly  f ~ n c t i o n i n ~ .  A ven t i l a t i on  system s h a l l  be considered fu l l y  
functioning only when a l l  par t s  a re  i n  working order and operating a t  the  capacity designed 
tor normal service. 

252.3 Enforcement 

Each a i r  c a r r i e r  sha l l  take such ltction as i s  necessary t o  ensure t ha t  smoking i s  not 
permitted i n  non-smoking sect ions and t o  enforce i t s  ru les  with respect  t o  the separat ion of 
passengers in smoking and no-smokin, 0 areas. 

252.4 Waivers 

Air c a r r i e r s  may f i l e  with the Board's Docket Section appl ica t ions  for  waivers of one o r  
more of the requirements of t h i s  pa r t ,  in order t o  experiment v i t h  other  methods of achieving 
the  public policy oojeat ives of t h i s  part.  


