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INTRODUCTION
International crimes often consist of ordinary domestic offensessuch as rape, battery, or murder-writ large. The criminal conduct at issue
either is aimed at a larger entity, such as a protected group of individuals,
or is committed on a massive scale or within the context of a larger event,
such as an armed conflict or a widespread or systematic attack on a civilian population. One need look no further than the Holocaust to recognize
that the reality of international offenses is that culpability for such crimes
can extend across tens or even hundreds of thousands of individuals, ranging from the highest-level actors planning the crimes to individual offenders carrying them out.
International criminal law responds to this reality in three ways. First,
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ognizes several forms of joint criminal enterprise, where multiple offenders
work together to achieve a particular crime. Second, it casts a wide net of
secondary or participatory liability to cover those who aid and abet or otherwise facilitate international offenses by others. Third, it provides for a
unique species of constructive liability that holds military and civilian commanders directly liable for crimes committed by subordinates (as opposed
to grounding responsibility in a separate offense of dereliction of duty).
This article analyzes the inherent theoretical tension between these
forms of constructive liability and criminal responsibility premised upon
the direct commission of serious international crimes. Such offenses typically require proof that the offender engaged in specific prohibited conduct with the narrowest form of specific intent. Theories of constructive
liability, on the other hand, allow conviction for the same offense even
though the requisite conduct and mental state are absent. These issues are
explored in the context of the crime of genocide, which has been held to
require clear evidence of specific intent before a direct offender can be convicted of the crime.
THE PERPETUATION OF INTERNATIONAL OFFENSES

Direct Commission andJoint CriminalEnterprise
For any crime, the most compelling basis for individual criminal
responsibility is actual commission, where the offender engages in specified prohibited conduct (the actus reus of the crime) with the requisite
mental state (the mens rea of the crime). Commission is the broadest form
of perpetration and includes both the actual execution of a crime and culpable omissions leading to it.'
It often is the case, however, that international crimes are prosecuted
on the basis of the offender's participation in a "joint criminal enterprise"
(JCE). JCE covers situations where multiple actors participate in the crime
with the requisite mens rea, such that their individual fault is not reduced.3
Each participant is liable for the offense, provided that he actually participates and intends "to engage in the common criminal action."4
Liability premised upon JCE has three components. First, there
must be multiple offenders, although there is no requirement of group
organization or of administrative, military, or political structure.5 Second,
the collective must share the common goal of committing the offense in
question.6 Third, the offender must actually contribute to or assist in the
commission of the offense. 7 He need not be deeply involved or play a "key
coordinating role," however.8
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THE CATEGORIES OF MENS REA

There are five broad categories of criminal mens rea reflected in
the American Model Penal Code, each calibrated to approximate personal blameworthiness:2
1. "Purpose" is the subjective positive desire to engage in wrongful
conduct or to have a wrongful result occur. If perpetrator D detonates a bomb in victim V's car with the desire to cause V's death,
D has acted purposefully with respect to that crime. See MODEL
PENAL CODE § 2.02(a).
2. "Knowledge" is a subjective, practical certainty that a particular
result will occur in the ordinary course of events, but without any
positive desire to bring it about. If D knows that A is a passenger
in V's car and detonates the car bomb with the desire to kill V and
an awareness of the virtual certainty that the bomb also will kill A,
D has acted with purpose toward V and with knowledge toward A.
See MODEL PENAL CODE § 2.02(b).
3. "Recklessness" is the conscious disregard of an objectively substantial and unjustifiable risk. If D detonates his car bomb in a public
place, there is an objective and substantial risk that bystanders may
be seriously injured or killed in the explosion. If D is aware of this
risk and proceeds anyway, D has acted with recklessness toward the
bystanders. See MODEL PENAL CODE § 2.02(c).
4. "Criminal negligence" applies when a person objectively should be
aware of a substantial and unjustifiable risk of injury but nevertheless fails to account for it. Culpability is premised upon the gross
departure from the standard of care that would be adopted by a
reasonable person in the same situation. Thus, if D is fumbling
with his car stereo when his vehicle crashes into another motorist,
killing him in the process, D may be criminally liable for grossly
deviating from the standard of a reasonably prudent driver. See
MODEL PENAL CODE § 2.02(d).
5. "Strict liability" (also known as "absolute liability") essentially means
no mental state at all. Liability is imposed based solely upon actus
reus, without regard to the offender's personal culpability with
respect to the conduct in question. Strict liability typically is reserved
for regulatory or administrative violations that provide only for
minor criminal sanctions. See MODEL PENAL CODE § 2.05.
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There are three types of JCE.9 Type-1 covers groups like the
Einsatzgruppen, the Nazi killing squads that massacred Jews in occupied
territories, ° and the Hadamardefendants, who poisoned over 400 allied
prisoners in a sanatorium." Although the participants play different roles,
each has the requisite mental state and works with other members to
achieve the common crimes. 2
JOINT CRIMINAL ENTERPRISE

A classic example of JCE is a criminal gang robbing a bank,
where the participants in the heist divide up the necessary tasks
among themselves. One member might plan the robbery and route of
escape, another procure plans of the bank's vault, another pull a
weapon and announce the robbery, another nullify security measures,
another handle "crowd control" of bank customers, another grab the
cash, another operate as lookout, another serve as getaway driver,
another as procurer and operator of a "hideout" after the robbery, etc.
What matters is that each of the tasks undertaken forms part of the
overall transaction of "bank robbery" and that each gang member
engages in his tasks with the requisite mens rea (the shared intent to
effect the robbery).

Type-2 JCE is a variant of Type-1 where members participate in a
system of ill treatment, such as a concentration camp or a slave labor factory. The offender must actively participate with personal knowledge of
the system and the intent to further its aims. 3 The common focus is participation in the system, as opposed to jointly committing a particular
offense. Unlike a Type-1 JCE, the offender need not have reached any
formal or tacit agreement with other perpetrators."
Type-3 JCE is a form of constructive liability and will be discussed
in greater detail below.
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Planning,Instigating,Ordering Aiding, andAbetting
In addition to direct commission and JCE, international criminal
law also recognizes several forms of secondary or accessorial criminal
responsibility. 5 The Statute of the International Criminal Tribunal for the
Former Yugoslavia (ICTY), for example, provides that a "person who
planned, instigated, ordered ... or otherwise aided and abetted in the
planning, preparation, or execution of a crime ... shall be individually
responsible for the crime."16 Planning occurs when one or more persons
design a course of criminal conduct, provided that the offender is substantially involved in formulating or endorsing the plan. 17 Instigating is
prompting another to commit a crime where the prompting substantially
contributes to the commission of the offense. 8 Ordering is using a formal
or informal position of authority to instruct another to commit a crime.' 9
Criminal responsibility indisputably is established if the offender
intends the outcome of his planning, instigating, or ordering." Within the
context of a JCE, planning, instigating, or ordering actually constitute
direct "commission." Secondary responsibility arises when the offender
lacks the mens rea of the crime or does not participate in its actus reus. In
such cases, criminal responsibility can be established if an offender has
ordered, instigated, or planned a crime with the knowledge of a substantial likelihood that the offense will be committed in execution of that particular order, plan, or instigation. 2' Premised upon a mens rea of advertent
recklessness, engaging in such conduct "with such awareness has to be
regarded as accepting that crime."22
The other key form of secondary liability-aiding and abettinghas three components:23
1. The accessory (A) acts specifically to assist, encourage, or lend moral
24
support to the commission of a specific offense;
25
2. A's efforts have a substantial effect on the perpetration of the crime;
and
3. A knows that his acts will assist in the commission of a specific crime
by the principal (P).
As liability is independent-P need not be convicted or even identified in order for A to be prosecuted.26 Indeed, P need not even become
aware of As assistance. 7 It is also not necessary for A to know the precise
nature of P's crimes; if A gives P a "blank check ' 8 to offend and contemplates a defined range of potential offenses, he can be held liable for aiding
and abetting any of them.29 Mens rea links to foreseeability, not to desires
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or results." A need not share P's desire for a particular criminal outcome
and even may be entirely indifferent to it."

DISTINGUISHING AIDING AND ABETTING FROM JCE

To return to an earlier example, the aider and abetter of a bank
robbery is distinguished from JCE participants based upon his mental
state. He might provide gang members with weapons, building plans
for the bank, getaway vehicles, etc. If he performs these acts with intent
to facilitate the robbery, he can be held liable as a JCE participant. But
if his intentions are otherwise, such as financial profit, and the use of
the weapons, car, or other items in the robbery was foreseeable, his liability is that of an accessory. See Krnoje/ac (TC) [2002] ICTY 75 ("a
person who merely aids and abets the principal offender need only be
aware of the intent with which the crime was committed by the principal offender, whereas the participant in a [JCE] with the principal
offender must share that intent.") (emphasis added).
CONSTRUCTIVE LIABILITY"EXTENDED" JOINT CRIMINAL ENTERPRISE

As discussed above, criminal responsibility typically is predicated
upon the personal activities and blameworthiness of the offender-engaging in certain prohibited conduct with the requisite mens rea. These rules
are relaxed in cases of constructive liability, which allow an offender to be
held liable based largely on the fact that harm resulted from his conduct,
regardless of his desires or personal culpability. Under certain circumstances, criminals can be convicted and punished for offenses committed
by others, even where they themselves lack the requisite mental state and
did not even participate in the actus reus of the crime.
Constructive liability is well-rooted in domestic criminal law, arising principally in the context of homicide. In Anglo-American law, for
example, murder arises not only from intentional killing, but also when
the perpetrator intends to cause grievous bodily harm and the victim dies
as a result. 2 It also can arise from deaths occurring when the offender is
"reckless under circumstances manifesting extreme indifference to human
life."33 In all such cases, the offender's aims are incongruent with the
injury that actually results. Nevertheless, he is deemed to have sufficiently
passed a moral threshold of wrongdoing to justify holding him liable for
the irreversible consequences of his conduct. 4
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Two principal forms of constructive liability are recognized in international law. The first is Type-3 "extended" joint criminal enterprise. This doctrine holds an offender liable for foreseeable crimes outside the scope of a JCE
committed by other members of the venture.3 5 Extended JCE thus always
involves multiple offenses-the joint crime pursuant to a Type-1 or Type 2
JCE plus the "collateral" offense.36 The criminal venture blankets JCE participants with special culpability and justifies punishment for collateral offenses
as "a special form of complicitous participation.'

The theory reflects a gen-

eral legal hostility to criminal organizations, which present a special risk of
injury that warrants extended liability. Liability can be so constructed for
any crime, even the most serious international offenses such as genocide. 9
Extended JCE is not a form of strict liability. The collateral offense
must be a "natural and foreseeable consequence of the effecting of that
common [criminal] purpose."4 It is irrelevant, however, that the offender
did not intend the collateral offense, that he was not actually aware it
would occur, and that he did not even assist or encourage its commission."
Liability is "constructive" because the actus reus and mens rea that establish
liability fall outside the ordinary legal definition of the crime. But for the
overarching context of the Type-I or Type-2 JCE, the offender would not
be liable for the collateral offense at all.
Mens rea for extended JCE consists of objective and subjective components. The risk that a collateral offense could be perpetrated must be
foreseeable, and the offender must be advertently reckless or indifferent to
the risk of that injury.4 2 He is "responsible for such crimes only if the
Prosecution proves that [he] .. .had sufficient knowledge such that the
additional crimes were a natural and foreseeable consequence to him."43 By
continuing to participate in the Type-1 or Type-2 JCE, the offender willingly accepts that foreseeable collateral offenses might be committed.'
Holding criminals responsible for collateral offenses is not novel in
criminal law. The "felony murder" rule, now abolished in England, still
exists in the United States.45 Even for deaths caused by others, the offender
is held strictly liable for all homicides that occur when he commits, flees
from, or is an accessory to certain serious felonies.46 The felony murder
rule is harsh because it eliminates mens rea entirely with respect to the
homicide.47 International criminal law and domestic jurisprudence in
many nations therefore temper such stringency by imposing the foreseeability requirement." The offender must appreciate the risks of the injury
and subjectively choose to run them. In contrast to the felony murder rule,
if an offender reasonably dismisses collateral offenses as negligible or
remote, he will not be held liable for them.4 9
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Although extended JCE ultimately involves constructing liability for
the collateral crimes, not much "assembly" is truly necessary. The offender
already has traveled far off the beam of acceptable conduct by participating in a joint criminal venture. Given his foresight of the collateral
offenses, his willingness to proceed is separately blameworthy conduct that
justifies punishing him for the collateral crimes, even when he neither
desired nor acted to bring them about.5"
DISTINGUISHING EXTENDED JCE AND FELONY MURDER

To return to an earlier example, consider a JCE to commit a
bank robbery in which a patron is shot and killed by one of the gang
members. Under the principles of extended JCE, the other gang
members can be held criminally responsible for this murder if the
death was objectively foreseeable (as it would be, for example, if a gun
was to be used in the robbery). But in jurisdictions that adopt the
felony murder rule, such foreseeability is irrelevant. Each other participant is liable even if the killing was entirely unanticipated-to him
or to any reasonable person in his situation.

That noted, the extended JCE doctrine is anomalous when applied
to international offenses, like genocide, that require the narrowest form of
specific intent to support a criminal conviction.5 The mens rea and limited
conduct requirements for constructive liability via JCE differ widely from
what must be proven at trial to convict direct perpetrators. It is odd, to say
the least, to require specific intent before directly convicting an accused of
the offense itself but simultaneously to allow him to be convicted of the
identicalcrime in circumstances where he: (i) has not fulfilled the conduct

elements of the crime itself; and (ii) is far less culpable with respect to its
commission by another.
As discussed below, this analytical tension is exacerbated when liability is constructed pursuant to the second theory-the doctrine of command responsibility.
CONSTRUCTIVE LIABILITY-COMMAND RESPONSIBILITY

Perhaps no concept stretches traditional notions of individual criminal responsibility as far as superior or command responsibility for criminal
conduct by underlings.52 Superior responsibility is omissions liability, in
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that offenders are punished for not acting. But it goes much further. The
superior is held liable for a particular crime not because his conduct falls
within its definition, but because he failed to prevent its commission by
others." What is significant is that the superior is held liable for the actual
crime of the subordinate-not for a separate offense focused upon the commander's dereliction of duty.
Three criteria establish command responsibility:
1. A superior-subordinate relationship between the offender and the
perpetrators;
2. The superior knew or had reason to know the offense was about to
be or had been committed; and
3. The superior failed to take necessary and reasonable measures to prevent the crime or punish the perpetrators.54
The Superior-SubordinateRelationship
There are two types of command-dejure (based on position) and
defacto (based on circumstances)." In either case, command responsibility-which extends to civilians as well as military commanders-is
premised on hierarchy. The offender is
liable for crimes committed by others
only if he actually is their superior, The superioris held liable
which depends in turn upon whether he for the actual crime of the
has "effective control" over the perpetra- subordinate-notfor a
tors.

56

separate offense focused

Effective control is the "material
upon his dereliction of duty
ability to prevent or punish the commission of the offenses."57 This is a question in failing to prevent the
of fact that depends upon circum- subordinate'scrime.
stances.58 Effective control can be lost,
for example, when a de jure commander
experiences a mutiny or where communication is impossible. On the other
hand, effective control exists even when a person without formal authority has de facto power to control the conduct of others. Where effective
control is absent, the commander cannot be held liable for subordinates'
offenses."
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The Commander's Knowledge
The second element relates to the offender's mental state. Indeed,
mens rea is the determining factor in ascertaining whether the command
responsibility doctrine is even necessary. A commander that intentionally
refrains from stopping offenses by subordinates in order to have the crimes
committed, for example, is properly treated as a direct offender. Theories
of constructive liability are unnecessary because he shares the requisite
mens rea of the crime and his culpable omission forms part of the overall
JCE transaction comprising the offense.
The command responsibility doctrine comes into play when such
intent is lacking and the vehicle of JCE is unavailable. Actual knowledge"
of criminal offenses by subordinates
provides the strongest basis for liability.
The principalanalytical
Indeed, this can be viewed as a form of
traditional secondary liability for aiding
tension arises [because] a
and abetting or the like. The comcommander can be
mander whose knowing omission in
punishedfor what he
failing to stop crimes by subordinates
should have known, but
has a substantial effect on the commisneverthelessfailed to
sion of those crimes is properly held
criminally liable.6 This basis of liability
discover.
is no more problematic than any case in
which accessorial liability is imposed.
The principal analytical tension arises with respect to other applications of the command responsibility doctrine. Apart from what a superior
knew or must have known under the circumstances, a commander can be
punished for what he should have known but nevertheless failed to discover. He is responsible when "information was available to him which
would have put him on notice of offenses committed by subordinates."62
There is an ongoing debate over the scope of the commander's duty
in such cases. In the Celebici case, for example, the ICTY Appeals
Chamber rejected a broad duty for commanders to remain generally wellinformed.63 Its decision was based principally upon Additional Protocol I
to the Geneva Conventions, which predicates liability on the failure to act
upon available information.' The provisions of Protocol I do not necessarily reflect customary international law, however,65 and other authorities
suggest that commanders do have a general duty of due diligence."
The International Criminal Court (ICC) Statute appears to adopt
the broader general duty for military commanders: they are responsible if
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they knew or should have known that subordinates were committing or
were about to commit the crimes.67 In contrast, civilian superiors are
responsible only if they knew or consciously disregarded information that
clearly indicated a crime was being committed.68 The specific reference to
"information" for civilian superiors, together with its absence in the provision on military commanders, suggest a broader scope of duty for the
latter. The ICC Statute predates the Celebici decision, however, and it
remains to be seen whether the ICC itself will interpret "should have
known" as applying only to circumstances where actual information is
available to the superior.69

Whatever the scope of the duty, it is important to note that commanders cannot legitimately claim lack of knowledge when they are
responsible for its absence. Ignorance procured by willful blindness or the
deliberate failure to obtain necessary details is sufficient for criminal liability.7" As in domestic criminal law, willful blindness is the functional equivalent of actual knowledge.71
The inquiry itself is objective and depends upon information available to the commander-whether or not he actually acquaints himself
with it. 72 Commanders are charged with constructive knowledge of reports
transmitted to their headquarters and are obligated to investigate facially
deficient transmissions. 71 "Information" is broadly construed and can be
acquired before, during, or after the events in question. 74 The closer
offenses are geographically and temporally, the more likely that information about them will require action on the commander's part.75 Even indicia of the propensity of subordinates to commit offenses can suffice. If the
commander knows his underlings have been consuming alcohol or possess
violent or unstable characters, he has "reason to know" of offenses committed by them. 76 This extends even beyond the scope of formal command, as superiors can be held liable for crimes within territory they
77
control, even if the actual perpetrators fall outside their formal authority.
Regardless of the circumstances under which a commander is obligated to know about his subordinates' conduct, the follow-on inquiry is
identical-did he sufficiently discharge his duty to prevent or punish the
offenses of his subordinates? The answer depends upon the "reasonableness" of the commander's response.
The Commander's Response
If the commander has effective control and becomes aware (or constructively aware) of crimes by his subordinates, he becomes liable for
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those offenses if he fails to prevent the crimes or to punish them after the
fact.78 He must take all measures within his power that are necessary and
reasonable under the circumstances.79 The scope of his effective control is
considered," but the commander is not limited solely to measures authorized under his formal command authority.8 1
A commander's obligations thus vary depending upon the factual circumstances and his individual command situation.82 A gross breach of duty
is required,8" which has been described as "a personal neglect amounting to
a wanton, immoral disregard of the actions of his subordinates amounting
to acquiescence."84 If the commander's preventative or punitive response
deviates sufficiently from that of a reasonable commander in the same position, he can be held personally liable for the subordinates' offenses.85
COMMAND RESPONSIBILITY FOR GENOCIDE-

THE THEORETICAL ANOMALY

The Crime of Genocide
Genocide is defined by the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide as:
[A]ny of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial, or religious group, as such:
a. Killing members of the group;
b. Causing serious bodily or mental harm to members of the group;
c. Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;
d. Imposing measures intended to prevent births within the group;
'
e. Forcibly transferring children of the group to another group."86
Genocide thus covers a narrowly-defined range of prohibited conduct only when that conduct is intentionally undertaken. The strong trend
in international jurisprudence is to interpret "intent" as strictly as possible.
This standard imposes direct liability for genocide only when the prosecution establishes that it was the offender's actual purpose or aim to destroy
the group. When such "purpose" cannot be established, the court will substitute a conviction for aiding and abetting genocide, even where the
defendant knows or is virtually certain that the group would be destroyed
in the ordinary course of events.87
Command responsibility for genocide is inconsistent in several
respects with the understanding of the crime of genocide as a narrow
offense of specific intent. There are multiple issues warranting critique, as
the theoretical inconsistencies extend across: (i) the fault requirements warVOL.
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ranting conviction; (ii) the scope of the offender's pre-existing duty; (iii)
inherent notions of personal responsibility and a general hostility in the
criminal law to vicarious liability; and (iv) the proper labeling of the criminal conduct at issue.
Each of these will be discussed in turn.
DivergentFaultRequirements
The strongest basis for command responsibility is where a commander knows about his subordinates' offenses and deliberately refrains
from preventing or punishing them. As noted previously, this head of
command responsibility essentially
amounts to a form of aiding and abetting. Culpability is even stronger if the Command responsibility is
commander intends for his subordinates
inconsistent in several
to commit the offenses, which in many
cases warrants direct liability as a princi- respects with the
pal (assuming a Type-I or Type-2 JCE). understandingofgenocide
Constructing liability based upon as a narrow offense of
what a commander should have known
specific intent.
is an entirely different proposition.88
Culpability in that instance is driven by
the commander's failure to become aware of his subordinates' crimes. This
includes any conduct leading to his lack of awareness-getting drunk at
the wrong time, taking an ill-advised holiday, or being woefully incompetent, careless, or distracted, for example. Liability is predicated on the failure to become aware of what a "reasonable" commander in similar
circumstances would have perceived.
Similar considerations apply to the commander's response to the
subordinates' crimes. As noted above, commanders must take all necessary
and reasonable steps to prevent or punish the offenses. If the measures are
objectively unreasonable or the commander fails to do what is "necessary,"
he becomes liable even if he honestly believed his response was sufficient.
A commander could, for example, erroneously conclude that no offenses
would be committed (and hence fail to respond beforehand) or be mistaken about the sufficiency of preventative measures.
These concerns are exacerbated in cases of "pure"89 failures to punish
offenses that a commander learns about after the fact.9" The lens of hindsight could reveal that the commander's punishment was objectively insufficient under the circumstances. Here, even the legal fiction that the
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commander somehow perpetrated the crimes fails, as the offenses already
were a historical fact when he became aware of them.9' Holding commanders liable for offenses committed in the past violates even the most
fundamental notions of concurrence in criminal law-the requirement of
temporal coincidence between actus reus and mens rea.92
These shaky grounds are undermined even further when the commander lacks knowledge but has "reason to know" about his subordinates'
past offenses. In such cases, he is punished for previous crimes that he never
.........................................
.........
.............................................................
ev en knew ab ou t.L iab ility here isbuilt
C
r
i
upon multiple layers of legal fiction-that
Command responsibility
a superior somehow is culpable for prior
stigmatizes direct
offenses committed by others of which he
perpetratorsand negligent

commanders equally and
allows them to be convicted

all the ntc
m
b cite

of the identical crime,

d

was unaware by failing to punish the commission of those offenses after the fact.93
At a minimum, the commander's
conduct must be judged under a gross
negligence standard.94 Given the serious
criminal liability at stake, a commander

is liable only when his failure to become aware of his subordinates' conduct or to respond to their crimes constitutes "a personal neglect amounting to a wanton, immoral disregard ...amounting to acquiescence."95 But
even this standard is far below what is required under international law for
serious offenses of specific intent, such as genocide.
Genocide via command responsibility is constructed from completely different conduct (not preventing or punishing genocide by others)
and vastly lower personal fault (criminal negligence). Genocide can be
attributed vicariously to commanders simply because the commander was
grossly misinformed, misguided, or unaware. This makes little sense.
Although gross negligence is blameworthy and certainly deserves criminal
sanction,9 6 there is an unmistakable difference between intentional conduct and culpable inadvertence. 97 Yet command responsibility stigmatizes
direct perpetrators and negligent commanders equally and allows them to
be convicted of the identical crime. Constructing liability in this manner
is incongruous with genocide as a narrow offense predicated upon the specific intent to destroy a protected group. 98

Scope of the Commander's Duty-De Facto Command
As explained above, command responsibility imposes criminal liability based upon two forms of hierarchy-the right and duty to control (de
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jure command) and the practical ability to control (de facto command).
The latter is premised exclusively upon the authority that a commander
could have exercised, independent of whether he voluntarily put himself
into a superior position.
The imposition of a general duty to prevent crime is not unheard of,
and such a duty can be triggered spontaneously by circumstances. French law,
for example, imposes a general obligation to prevent certain crimes." Police
officers have similar obligations under English law."°° But international liability via defacto command is broader in two respects. First, when an offender
fails to discharge such a duty under domestic law, he is convicted for that
dereliction-not for the offense he failed to prevent.' The command responsibility doctrine takes the opposite approach and convicts commanders for
the un-prevented offense, artificially treating them as perpetrators.
Second, domestic offenses require a willful breach of duty, whereas
command responsibility can be premised upon negligence.0 2 The superior is
responsible even for failing to realize that he should act in the first place. As
noted previously, whether defacto control exists over "subordinates" is a question of fact. 3 The duty to control thus stems from the ability to control. The
international criminal tribunals appear to impose no mental state on this element and apparently would hold commanders liable for the failure to control
"subordinates" even if they mistakenly concluded that they had no power to
do so."° This contrasts with analogous domestic jurisprudence, which presupposes an awareness of the duty by requiring a willful breach.0 5
At a minimum, there should be a requirement that commanders
have actual knowledge of their effective control (and hence an awareness
of the duty to act) or that they be grossly negligent in concluding that no
such control exists. As noted previously, the commander's knowledge of
subordinates' crimes and the reasonableness of his response already are
governed by principles of gross negligence. It is sensible to impose similar
parameters on the existence of the duty in the first place, particularly
where liability is being constructed for such serious crimes.
PersonalFault and Vicarious CriminalResponsibility
Vicarious liability-holding one person responsible for the conduct
of another-has long been disfavored in domestic criminal law, which typically refrains from imposing such responsibility for serious crimes. 06 As
noted previously, there are limited exceptions where the offender's personal
culpability is high.'0 7 In most cases, however, vicarious liability is limited
to regulatory and public nuisance offenses.' 0
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Criminal law is premised upon personal conduct amounting to poor
moral choice. To be sure, there are instances where offenses derive from the
fortuity of a "bad luck" result, where an offender is held liable for causing
harm even where his mental state fails to correspond. Many domestic systems impose liability for manslaughter, for example, when deaths arise from
unlawful acts that present some objective risk of injury, even if the offender
had no wish for the victim to die and the death itself was unforeseeable.'0 9
Imposing liability based upon injurious results alone is controversial."' But even when precise correlation between the offender's mental
state and the resulting injury is relaxed, some requirement of personal
blameworthiness remains. In essence, the offender creates his own "bad
luck" result."' In contrast, it is "ludicrous to make the shirker [of a duty]
a party to the crimes involved for which he has played no part in their
commission. He is to be punished for an omission to prevent harm; he is
' 2
not to be artificially treated as its cause."
As applied to genocide, the command responsibility doctrine allows
a wide departure from the personal fault principle in the context of one of
the world's most serious crimes. Positing that a commander perpetrated
genocide by not preventinggenocide by others is a legal fiction constructed
almost exclusively from results, not personal culpability. As outlined above,
a conviction for genocide in such cases vastly overstates the actual conduct
and degree of fault at issue."'
Representative Labeling"4
The various methodologies through which international offenders
can be held criminally responsible provide many charging options to prosecuting authorities. Each of these alternatives generally carries its own
label, which ought to communicate both the result that the offender
caused and his mental state at the time he caused it."5 Broadly stated, the
fair labeling principle requires crimes to fairly represent both the injury "6
and the wrongdoing at issue-what the offender did and what he meant
to do." 7 Although not an element of any crime per se, fair labeling nevertheless is viewed as a fundamental principle of criminal law:" 8 that "justice
not only must be done, but must be seen to be done."" 9
Labels reveal the story of an offender's criminality. 20 The more specific the label, the more we know-from the label alone-about his conduct. This requires sensible delineation between broad and narrow
offenses. A proper label reflects both the essence and the totality of the criminal conduct at issue. It is an amalgam of several factors: the interest
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invaded (bodily integrity, or property interests); the gravity of harm
(taking human life, or destroying a shed); the mechanism of injury (stealing versus swindling, or arson versus vandalism); and the offender's mental
state in connection with his conduct."' The latter is critical because
offenses usually are "calibrated" to individual blameworthiness.'2 2
Labeling relates to punishment but is not the sole determinant of an
ultimate penalty. If punishment must "fit the crime," murder clearly
deserves greater sanction than spitting on the sidewalk. But this is more a
questio.n of hierarchy and comparative seriousness among crimes. Although
the labels of offenses typically are paired with sentencing ranges, the link
between them is more rhetorical than substantive. Criminals are punished
not for the label itself, but rather for the
transgression of the societal and legal

norms that the label represents.' 23
The principal function of labeling,
then, is expression.' Labels stigmatize
the offender for his culpable conduct
and convey the "nature of his transgres25
sion" to the public.' They express soci-

Ifpunishment must 't the
crime, "murder clearly
deserves greatersanction
than spitting on the
sidewalk.

ety's rev u lsio n at th e tran sgressio n o f ............................................................................
...........
certain shared (and important) norms and values.' The label of an offense
constitutes an indelible historical record of what the offender did. The
conviction ensures that the offender's conduct is not forgotten'2 7 and that
the "precise nature" of the criminal conduct at issue can be ascertained
later from the label itself.'28
The strongest ground for criminal conviction lies with perpetrators-those who actually commit crimes, either individually or through a
JCE. The offender is convicted of the offense itself (genocide, persecution,
etc.), which reflects that he engaged in prohibited conduct with the requisite mental state. The next level of responsibility is secondary liability,
where he knowingly facilitates specific offenses by another. Aiders and
abetters are overtly convicted as such (e.g., "aiding and abetting genocide"),' 29 and their less culpable participation and mental state are reflected
in a separate label. 3 '
Command responsibility is much further removed from the traditional grounds of criminal responsibility because it constructs liability
when the offender lacks the requisite mental state and does not even participate in the conduct elements of an offense. The doctrine holds commanders directly liable for the conduct and mens rea of others. 3 ' But
unlike secondary offenses, there is no concomitant label denoting the
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commander's lesser fault or reflecting the attribution of the subordinate's
conduct. Negligent commanders are stigmatized equally with perpetrators
even though their conduct and mental
.
.
..................
state are far less culpable. When applied
[In command responsibility,] to a serious international crime like
genocide, which covers only a narrow
there is no concomitant

label detailing the
commander's lesserfault
or reflecting the attribution

range of underlying conduct accom132 such
plished with specific intent,
3

of the subordinate's conduct.

CONCLUSION

labeling makes little sense."

The very nature of international crimes makes some form of command responsibility an essential tool in the prosecutorial arsenal. Indeed,
command responsibility often is justified by naked utilitarian necessity'"
But the legitimacy of the existing structure of the doctrine is open to
debate on multiple grounds, not the least of which is the ironic departure
from ordinary measures of fault and just deserts in an international context overtly "inspired by humanistic concerns."'' 5 It also comes into direct
tension with the principles of fair labeling because it contemplates equallystigmatizing convictions for the most serious of crimes based on widely
divergent conduct and culpability.
The divergent fault elements involved in command responsibility
would be better reflected in a separate label that communicates the true
measure of the commander's fault in connection with his subordinates'
crimes. A more precise label would avoid conflating the constructed liability of commanders with that of actual perpetrators. Such an offense might
be denoted "dereliction of duty with respect to genocide" or something
similar. Whatever the label, focusing the revised offense on the commander's actual fault-the dereliction of duty-would better emphasize the
proper nature and degree of culpability at issue. It also would avoid the
confusion created when a superior's negligence is conflated with direct liability for genocide-a narrowly-defined offense that covers limited acts
36
committed with the highest degree of specific intent.'
The mechanics of actually drafting and implementing such a separate offense"obviously raise many complex issues, the analysis and resolution of which are not possible here. What is clear, however, is that the
doctrine of command responsibility creates anomalous results when
applied to serious international crimes of specific intent. That anomaly
ought to be revisited. .
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