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5 i v k h u t e * t  q*e. 
152 Essex Street. Br~er ly .  5~1assachusetts 01015 iSOR) 921-198s 

Denn~s M. Dyer 
Prcriden~ 

(VIA FAX) 

Morty GI~IKMI, Mlnlgrr 
Public Affair8 blvlsion 
Tha Tobrcco Inatltut@ 
Suitr 800 
1 R 7 f i  I W W .  
Waghinoton, D.C. 26008 

Dear Maw, 

I undrrrtand that thrrs is atill some confusion a t  the Tobacco lnrdtute with regard to .th@ taxt of 
the IAQ Isairlation bolng sponsorad in M8ssachu&ons by the National Enw~y Monsgrmrnt Institute 
(NEMII. At your request, attached is a copy of the legislatian, with th wWwtpd dung# 
inchhi. 

The original bill rpanrorod by NENl end the Shestmetal Workers Unlon la S 11 69. Thia bill war 
pre-fiiod for rha 1992 Leololative Session by Senator Robert Havern. The bill Is currently in a Jolnt 
State Administration Committee "study'. It is my intention to heve t h ~  bill rnurnad to the 
Cornmittre, amended +r indicated in tha attached draSt, and rafrned f~vorrbly to tho Senate f loor 
for action. For your information, the attached draft has been nvhwsd by rtrs bbbyirts lor the 
Tobacco Institutr, Philip Morris and R.J. Rsvnolds. They have been very hdpful in developing tho 
new draft and requrrting that the bill be emended by the Committau ~ n d  reported favorably. It is 
possible tbat the bill will btt~in to move BS early as next Wednesday. 

If you have any quaations, pleese give me a call. I hops I can continue to enjoy the support of the 
Tobacco lnrtitute for NEMl'a legislalion here in Massachusetts. 

Dennlr M. Dyar '..- ._f 

cc James Golden, NEMl 
Robert Fanning, Sheetrnstrl Workarr 



AN ACI' RELATIVE TO THE POWERS AND DUTIES OF THE 
DEPAUTMENT OF LAEOR AND INDUSTRIES 

Be it m a d  by t k  Smnre and Horn 4 Repra~cwutiw In 01~ro l  Court 
asannbkd, and by fhc dhrtty of the SM, ar follows: 

3 Chapter 23 of the General Laws, as appearing in the 1988 Official 

2 Edition of the Massachusetts G m d  Laws, is hereby amendcd by 

3 adding the Wowing new sections: 

4 S m O N  25- For the purpose of this Act the following words, 

5 unleas a diffe~ent meaning is requid by the context or is 

6 specifically prescribed, shall have the following meanings: 

7 (1) "Indoor air contaminant", any solid, liquid, semisolid 

8 dissolved solid, biological organism, aerosol, or gaseous materials, 

9 incl.uding tobacco smoke, and combinations or mixtures of 

10 substanws in indoor air which may reasonably be anticipated to 

1 I have an adverse effcct on human health. 

12 (2) "Public building", any building which is occupied or visited 

13 by the public except those buildings or anas of buildings 

14 spec~ically exempted in this Act; 

15 (3) "Commissioner", the Commissioner of the Jkpiutment of 

16 Labor and Industry; 

17 (4) "Proprietor", the owner, manager, or operator of a building 

18 or an employer or other person in charge of a workplace. 



(5) 'Workplaceu, that portion of any building which is not 

residential which is enclosed and indoors and in which 15 or more 

persons arc employed. 

(6)' "Public building*, all buildings constructed in whole or in 

part with public funds and all building8 occupied by the 

Commonwealth or any political subdiviJion thereof. 

(7) "DtpaRmmtU, the Department of Labur and Industries, 

(8) "Commissioner's DesigneeC, the assistant commissioner, the 

dircctors. inspectors and other representatives of the division of 

industrial safdy and division of occupational hygiene. 

(9) "Employee*, any person who is employed by an employer in 

consideration for dircct or indirect monetary wage of profit, and 

any person who volunteers his or her services. 

(10) "Empioyer", every for profit and not-for-profit business or 

corporation in the Commonwealth, including all state and 

municipal governmental bodies, agencies, boards, and authorities, 

with fifietn full time employees or more, 

(1 1) "Enclosad Am",  an area which is encloaad by a roof Pnd 

four permanent walls ot sides or partitions, either complete or 

partial, with appropriate openings for fenestration ingress and 

eg-. 

(12) "Smoking" or "smoke", the inhaling, exhaling, burning or 

carrying of any lighted cigarette, cigar, pipe, or other article, or 



paraphernalia for tobacco or any other weed or plant. 

(13) wCollectivc Bargaining Unitw: any lawful asda t im ,  

organizatim, fedaratton, council or labor union, including t h w  

whose members are public employees, and assists the member3 to 

improve their wages, hours and conditions of employment. 

SEATION 25A. Within two yews of the passage of this Act the 

Commissiancr of Labor and Industtics shall develop, administer 

and coordinate a comprehensive progmm dwigned to protect 

w a r k s  from the harmful effects of paor indoor air quality. In 

doing this he shall study technological and other methods of 

reduchg human exposure to indoor air contaminants in the 

workplace, provide assessrncnt:, of indoor air contamination in 

specific buildings, provide wining, education, information, and 

technical assistance to the public and private sector, and dcvclop 

necessary programs to enforce the provisions of this Act. 

SBCIlON 25B. The Department of h b o r  and Industries may 

promulgate such rules and regulations as may be necessary to 

implement and enforce the provision of this Act. (Any such nrlcs 

and regulations promdgnted under this Act shall recognize thut 

cullectfve bargaining agreements anti grlevnnce pwedures that 

~ f i m e  workplace smoking policies shdU 

63 supersede all ocher local mgulations afsmoki~g in the wantplace, 



m p r  flrc ~0th~ or other sqfcfy relared regukdonr,) 

The Commissioner's authority under this Act shall include: 

(1) the authority to develop proc#fum to grant varimcw from 

the rtquircmtnts of this Act, 

(2) the authority to appoint a director of indoor air quality, 

(3) the authority to appoint and employ such clerical, technical, 

and profeanional assistance as shall be necessary to effizttuate the 

purposlw of this Act, imclusivc, 

(4) the authority to solicit, select, and utilize any federal or non- 

profit funds available to aid in the drninismtion of this Act, 

(5) the authority to adopt rules and regulations to implement the 

rcquircments of this Act, 

(6) the authority to develop proc&ures to respond to employee 

cornplahta, 

(7) the authority KI enter into cooperative agreements or contracts, 

and may provide financial assistance in the form of grants, to 

public agencies and authorities, nonprofit institutions and 

organizations, employee advocate organizations, local dueation 

institutions, or other persons; and is authorized to demonstrate 

practices, methods, technologies, or processes which may be 

effective in conuolliig or reducing sources or 

potential sources of indoor air contamination, and 

(8) the authority to publish bulletins providing an assessment of 



technologies and management practices for Ulc control and 

measurement of indoor air contaminants. 

SECTION 2.542. Every public building and every workplace 

constructed or substantially renovated on of after Janwry 1, 1993, 

shall be designed and operafed at all times during occupancy in 

accordance with the vmtilation standards in MassachusetW State 

Building Code 780 CMR Article 707.1. 

SECTION 25D. With regard to Section ZSC, the Commissioner's 

-mqmndbilities shall include: 

(1) The Cornmissiontr or his dwignec shall review State and lo& 

mechanical ventilation standards; and, within two years of tho 

effective date of this Act, the Commissioner or his designee shall 

promulgate rules and regulations defining minimum standards of 

maintenance and operation of ventilation systems for all buildings 

or parts thereof which are workplaces as defined (krcin).  in - 
(2) Upon receipt of a written complaint from an individual 

employee or gtoup of employees, the Commissioner or his 

designee shall: 

(a) conduct or cause to be mduetbd a study msessing the indoor 

air quality of the workplace, and 

(b) the indoor air quality asstssment requid by this subsection 



shall include m invmtory of the significant saurccs 

of incfo61. air contaminants which are prcsenc including M analysis 

of the adequacy of the design, maintenance and e n  of 

mechanical ventilation systems in cach building to limit expure  

of employees to concentrations of contaminants which have M 

found t~ be harmful to humans as defined by the National Institute 

of Qccupational Safety and Health or as otherwise determined 

through rule-making procedures. 

(1) Any employer or other atrscm who is  found 

by the Commissioner or his designee, at a hearing pursuant to this 

section, to violate the standards developed pursuant to Section 25D 

of this Act may be fined not more than $1,000 for cach day the 

violation continues, 

(2) Any p s o n  .who willfulty or rcptatcdly 

violates regulations dtvelopcd pursuant to Section 25D of this Act, 

shall upon conviction thereof, be subject to a fine of not more than 

$5,000 for each violation, or not more than one year in prison, or 

both. 

SECTION 25F. Each employer who operates a warkplact in the 

Commonwealth shall within six (6) months of the effective date of 

this Act, implement, maintain and post a written policy governing 

~moking in such workplace. 

(a) The pdlicy may be uniform throughout the workplace or m y  



vary ftom location to location within the warkph.  

@) The policy (shall) includc the designation of anas within 

the workplace where smoking is permitted and not permitted; 

employers shall not be required to make any structural or physid 

changes to the workplace to accommodate smoking. 

(c) The policy ahall be readily available for viewing by said 

employer's employees, and the employer shall provide a copy to 

such employee upon quest. 

-Jd)-"loyers shaH provide a copy of the policy to a l l  ~ V C  

employees in advance of their acceptance of employment with an 

employer. 

(e) In drafting the poiicy governing smoking ir, the workplace, 

each employer shall make a reasonable effort to determine the 

needs of his cmployecs located in such workplace elative to the 

requitad policy. Where employbcs arc rtprcsenbcd by a collective 

bargaining unit, the cmployer shall develop the policy in 

consultation with the duly appointed representatives of that unit. 

An employer whose employees are not represented by a collective 

bargaining unit may satisfy this requirement of the ordinance by 

utilizing one ot mare of the following ptocedurea in establishing 

a policy: 

(1) an appointing commit- consisting of representatives of labor 

and management 



(2) interviews with employees 

(3) written questionnaires camp- by ernploye&~ 

(4) any other appropriate method which allows for b r d  

employe putidpation. 

(0 The written policy shall, at a minimum, cs~bliah the 

following: 

(1) Reasonable accommodations for employees who demonstrate 

an individual .need based on hypersensitivity or other medical I 

- e e ~ & @ R d e c u ~ 1 P n t p n  bhvsician . 

(2) A grievance procedure. 

(3) Accommodate the reasonable necds of smoking and 

nonsmoking employees. 

(g) Each ernploym shall review and revise if necessary i ts policy 

gwerning smoking in its workplace or workplaces not later than 

twelve (12) months after the original implcrnentation of such 

policy, and not less than every two (2) years thereafler, 

SBCI'ION 25G. (a) After (six) tweh.e months of continuous 

employment with an employer an employee may request an 

employer to accommodate him on the basis of the need identified 

in 2SE (F) (1). He shall give wtinen notice to the said Mnploycr 

of such objection. Upon receipt of such notice, the employcr shall 

make a reasonable and diligent attempt to address the employee's 

objection. 



(b) If the employer's &cision resulting 

from the cstablishcd grievance procedure docs not atttmpt to 

reasonably satisfy the objecting employee, or if thc employer has 

failed to take any action within thirty (30) days after receiving 

written notice of the employee's objection, the employee may file 

a complaint with the Department of Labor and Industrim. 

SEK!TXON 25H. The Commisdoncr, upon nxeipt of written 

complaint from an employee, shall; 

(a) Hold a hearing within forty-five (45) days of the date of the 

employee's complaint to dct#nline. whether the employer's 

smoking policy conforms to the requirements of this chapter, and 

whether the employer's smoking policy is being enforced by the 

employer. 

@) Attempt to resolvc the dispute to thc satisfaction of the 

employer and the employee. 

SECTION 251. The Commissioner andlor the Commissioner's 

Designec shall: 

(1) Have the right to enter any worltplacc to investigate, including 

test the air quality in the workplace, any complaint madt under 

this chapter. 

(2) When watranted, the Commissioner may order the employer 

to implement or enforce a policy which is adequate to provide 

reasonable protection for the demonstrable health 



concerns of the complaining employee, giving due c a n ~ ~ ~ n  

to the reasonable needs of other c.mployets. The employer shall 

implement any such order within 30 days or other such reawnable 

time limit set by the Commissiorrm. 

Iksed on the policy established, the employer shall 

cclnspicuously mark with signs oreas where smoking haa been 

prohibited within the workplace. 

SBCIlON 25J. Anyone who becomes an employer in the 

Commonwealth after the passage of this Act shall, within three (3) 

months of becoming an employer develop, implement, maintain 

and conspicuously post for all employ= a written smolung with 

the pmvisions mentioned herein. 

SIXXION 25K. The following workplaces shall be exempted 

fmm d o n s  25 (a, F, G, H, I and J inclusive: 

(I)  a private home which may serve as a workplace, except when 

used as a family day care center licensed under section tar of 

chapter twentyeight A of the Masachusctts ( 3 ~ e r a l  Law; or 

(2) any office space leased or tented by a sole independent 

contractor for his or her awn use; or 

(3) a cospuration or sole business entity, the majority of  whose 

revenue is derived from the sale of tobacco products. 

((4) any employer in the Commonwedth whose employees an 

ttpresenred by a cvlkctive bargaining wrir, such untt having 



establi~hcd negotiation and grievance p m d . )  

((5)) @ any employer who employs 14 or fwer employee. 

((6)) 19 any employer whose workpiace, not including private 

offices, consists of a single open room of lcsa than 750 sqwre 

feet. 

((7)) (Q manufacturing facilities regulsted by the State or OSHA 

standards regarding indoor air conturninmu. 

((8)) restaurants, bars, loungu, taverns, private moms of 

h d s  and motels, function rooms rented solely for the Use of a 

private individual or business. 

!3tKTION 25L. (1) It shall be unlawful for an employlslr in the 

Commonwealth to discharge, refuse to hire, or in any manner 

discriminate against any employee or applicant for employment 

based on whether he or she is a smoker or non-smoker; or who 

exercises his or her rights under this statute. This ssction shall not 

apply to those employers within the Commonwealth which are 

regulated under &G.T Chapbz 22. 

31. S-41. S- 

Neither shall it apply tc, those employers within the 

Commonwealth which is a non-profit organization which as one of 

its primary purposes discourages the use of tobacco by the g d  

public. 

(2) ~f the Commissioner and/or the 



Commissioner's designee has reason to believe that any unploya 

dismissed, refused 1D hire, or in any manner discriminated against 

any employee or applicant for emplaymcnt because t h y  pn a 

smoker or a non-smoker or for a s i d n g  his or her rights under 

this chapter, the Commissioner andlor the Commissioner's 

dclrignce may, after hearing at which the employer has had an 

opportunity to be heard, ordm the employer @ take whatever 

action is nectssary to remedy the situation, including but not 

limited to. reinstatement of the cmploytt's former position, with 

all rights appurtenant thereto, payment of lost wagcs, imd civil 

adminismtivt fined not exceding the employee's gross annual 

income, or ten thousand dollars, whichever is latgtr. 

(3) (Notwithtanding any other o r d l m e  or 

reguktion accpr $re or safety,) This Act shall constitute the 

exclusive system of regulating ind## air ollplihr smoking in 

the workplace in the Commonwdth (mi aN existing 

noncotlfomu'ng local ordinances or statuses arc hereby mpeatcd,) 

all tocrl by-- 

m t h s u  

rqrsltyqh, 

SlXT'ION 25M. No persan shall discharge or in any manner 

discriminate against any employee because such employee has filed 



27 1 any unnplaht or instituted or cauvd to be instituted any 

272 proceeding under or related to this Act or has testified or is about 

273 to testify in any such proceeding or because of the exercise of such 

274 employee on behalf of himself or others of any right affbtdcd by 

275 this Act. 


