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Abstract
Nashville, Tennessee adopted an inclusionary zoning ordinance in
September 2016 that aims to incentivize affordable housing creation by requesting
that new developments that contain five or more units or use public resources or
property shall set aside a percentage of their units for affordable housing, so long
as adequate financial incentives are available from the City to subsidize these
units. The ordinance was created as a direct result of the rapid gentrification and
displacement that long term residents have been experiencing since development
skyrocketed in Nashville after 2010. In April 2017, The Beacon Center of
Tennessee filed a suit on behalf of the Homebuilders Association of Middle
Tennessee against the City of Nashville, claiming that Nashville’s inclusionary
zoning ordinance is illegal and unconstitutional because it violates state law and
the Fifth Amendment’s Takings Clause. Although Nashville was able to get the
Beacon Center of Tennessee’s suit against it dismissed, the state of Tennessee
stepped in and passed bill SB 0363, in March 2018, that nullified Nashville’s
inclusionary zoning ordinance. This thesis gives an overview of inclusionary
zoning jurisprudence and assesses the legality of Nashville’s policy through
inclusionary zoning as a valid land use regulation adopted to ensure a proper
balance of housing within a community and inclusionary zoning as an exaction. It
also highlights the state government versus local government political barriers
that Nashville’s ordinance faced during its short-lived existence.
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Introduction
With its increase in cultural attractions, and a booming job market,
Nashville has become the “it” city of the south for tourists looking to explore and
a place for newcomers to call home.1 In addition to welcoming thousands of
tourists a year, Nashville’s resident population increases by over a hundred people
per day.2 With this population growth, land prices and real estate prices have
skyrocketed.3 While this new found attractiveness has been exciting for some
residents in Nashville, the rapid increases in home prices and rents have far
outpaced wage increases for many Nashville residents, resulting in a housing
affordability crisis for long-term residents.4
Many Nashville residents are fighting to continue to live in the place that
many of them have called home for generations, but that fight is an uphill battle.5
One out of every four Nashville homeowners and half of Nashville renters pay
more than 30% of their income on housing costs alone, making it difficult for

1
See Peter Lane Taylor, Nashville is One of America’s Hottest Cities Right Now and It’s Not Just the Hockey,
FORBES MAGAZINE (Jun. 2, 2017), https://www.forbes.com/sites/petertaylor/2017/06/02/nashville-is-on-a-red-hotroll-and-its-not-just-the-predators/#5e53eb3c7a58 (stating that Nashville unique culture has been its most attractive
point for newcomers because it’s a progressive city that is also pro-business).
2
Id.
3
Economic & Planning Systems, Inc. & James Fraser, Housing Policy and Inclusionary Zoning Feasibility
Study, THE ECONOMICS OF LAND USE 1, 2 (2017),
http://www.nashville.gov/Portals/0/SiteContent/Planning/docs/InclusionaryHousing/Final%20ReportApril%205%202017.pdf. The average price of a house in Nashville went from $198,000 in 2000 to greater than
$418,000 by 2015. Id. This is a 5.1% increase each year. Id. Rents have also skyrocketed since 2000, with rents
going from $624 a month in 2000 to $1,083 a month by 2015. Id.
4
See David Plazas, Affordable Housing in Nashville: Not Now, Not Ever, TENNESSEAN (Dec. 16, 2017),
https://www.tennessean.com/story/opinion/columnists/david-plazas/2017/12/17/affordable-housing-nashville-notnow-not-never/940356001/ (stating that a person must make at least $70,000 to live comfortably in Nashville, a
salary that is far above Nashville’s median salary of $49,891).
5
See id. (highlighting the story of Kennetha Patterson, a native Nashville resident, who was evicted from her
apartment after it was sold causing her and her family of six to move to rural Chapmansboro in Cheatham County).
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them to afford other necessities such as food, medical care, and transportation.6
As a response to Nashville’s affordable housing crisis, Nashville’s Mayor, Megan
Barry, along with the City Council and community stakeholders created a robust
plan to create more affordable housing in the city.7 First, Barry’s administration
invested ten million to the Barnes Housing Trust Fund to subsidize affordable
housing developments countywide.8 To date, the housing trust fund has invested
twenty seven million in affordable housing, resulting in the creation of 1300
affordable housing units.9 Second, Barry’s administration also announced the
launch of the Affordable Housing Incentive Pilot Program (HIPP), which would
incentivize developers to include affordable units in their developments by
providing them with a grant that would cover the difference between the price of
market-rate housing and the price of the affordable housing units.10 Third,
Nashville created a voluntary inclusionary zoning ordinance that would

6
OFFICE OF THE MAYOR MEGAN BARRY, HOUSING NASHVILLE REPORT 5 (2017). Renters and
homeowners are considered cost-burdened when they spend more than 30% of their income on
housing costs. Id. This restricts where and how they spend their income in the local economy, resulting in a

$345 million impact on the local economy. Id.
7
Id. at 1 (acknowledging that the Housing Nashville Report received input and feedback from multiple
community stakeholders). In 2000, Nashville was an affordable city with an estimated 2,000-unit surplus of
affordable rental housing. Id. at 12. However, by 2015 Nashville had a deficit of 18,000 affordable units. Id. This
deficit is on schedule to increase to as many as 31,000 units by 2025. Id. In order to address this crisis, the city
received feedback from residents and community stakeholders and created the Housing Nashville Report. Id.
8
Office of the Mayor Megan Barry, Barnes Housing Trust Fund, NASHVILLE.GOV,
https://www.nashville.gov/Mayors-Office/Housing/Barnes-Fund.aspx (last visited Apr. 10, 2018) (stating that the
fund was created in 2013 by former Mayor Karl Dean). The fund gives grants to developers in order to create and/or
preserve affordable rental and homeownership units for households making at or below 60% of Median Household
Income (MHI). Id. According to the 2014 U.S. Census, the MHI for Nashville for a family of four is $60,074. Office
of the Mayor Megan Barry, Mayor Barry Announces Affordable Housing Incentive Pilot Program, NASHVILLE.GOV
(July
12,
2016)
https://www.nashville.gov/News-Media/News-Article/ID/5461/Mayor-Barry-AnnouncesAffordable-Housing-Incentive-Pilot-Program.aspx.
9
Office of the Mayor Megan Barry, Barnes Housing Trust Fund, NASHVILLE.GOV,
https://www.nashville.gov/Mayors-Office/Housing/Barnes-Fund.aspx (last visited Apr. 10, 2018) (stating that
Nashville has also leveraged 127 million of federal and private funding to create these 1,300 affordable units).
10
Office of the Mayor Megan Barry, Mayor Launches Housing Incentive Pilot Program, NASHVILLE.GOV (Apr.
12, 2017), https://www.nashville.gov/News-Media/News-Article/ID/6309/Mayor-Launches-Housing-IncentivePilot-Program.aspx. For example, if a market rate unit would typically rent for $1,500 and the developer decides to
make that unit affordable and rent it for $1,200, then the city would pay the developer the $300 difference under the
HIPP program. Id.
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incentivize affordable housing creation by requesting that new developments that
contain five or more units or use public resources or property must set aside a
percentage of their units for affordable housing, so long as adequate financial
incentives are available from the City to subsidize these units.11 It also adds that
in lieu of meeting the affordable housing requirements on site, developers could
construct the affordable units offsite, within a half a mile of the development, or
contribute funds to the housing trust fund in order to aid in the creation of
affordable housing in the city.12
Nashville’s inclusionary zoning ordinance was extremely controversial
since its inception.13 Many conservatives felt that it interfered with the free
market and would ultimately halt development in the city because it added
additional regulations to the development process.14 They believed that although

11
Second Substitute Ordinance No. BL2016-133, An ordinance to amend various sections of Title 17 of the
Metropolitan Zoning Code to incentivize Inclusionary Housing with any residential development that seeks additional
development entitlements beyond that permitted by the current base zoning district (2016). This Note uses the terms
“inclusionary housing” and “inclusionary zoning” interchangeably. Office of Policy Development & Research,
Inclusionary Zoning and Mixed-Income Communities, UNITED STATES DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT (2013), https://www.huduser.gov/portal/periodicals/em/spring13/highlight3.html.
Inclusionary
zoning is a regulatory tool used by state and local governments to require or incentivize private developers to set aside
a specific percentage of affordable housing units within market-rate housing developments. Laura Swanson,
Inclusionary Zoning & Other Potential Incentives for Affordable Housing Development in Tennessee, Tennessee
Housing Development Agency (Nov. 2, 2016), https://s3.amazonaws.com/thda.org/Documents/ResearchPlanning/Research-Publications/IZ-Book-FINAL.pdf.
12
Second Substitute Ordinance No. BL2016-133, An ordinance to amend various sections of Title 17 of the
Metropolitan Zoning Code to incentivize Inclusionary Housing with any residential development that seeks additional
development entitlements beyond that permitted by the current base zoning district (2016). In lieu fee options are
extremely common in inclusionary zoning polices because they offer developers alternatives to on-site construction.
Grounded Solutions Network, Inclusionary Housing: In-Lieu Fees, https://inclusionaryhousing.org/designing-apolicy/off-site-development/in-lieu-fees/ (last visited April 7, 2018). In communities where municipalities set the inlieu fees below the cost of constructing the units onsite, most developers choose to pay the fee instead of constructing
the units. Id. Other cities set the in-lieu fee at a higher level in an effort to promote on-site construction instead of the
payment. Id.
13
Joey Garrison, Nashville Affordable Housing Law Under Threat in Tennessee Legislature, Tennessean (Feb.
10, 2017), https://www.tennessean.com/story/news/2017/02/10/nashville-affordable-housing-law-under-threattennessee-legislature/97744608/ (stating that House Republican Majority Leader Glen Casada and Senator Ferrell
Haile introduced legislation in February 2017 that singled out the Nashville inclusionary zoning ordinance). If the
legislation passed, it would prevent local governments from requiring that developers include below-market rate units
in exchange for greater development rights. Id.
14
Beacon Center of Tennessee, HBAMT vs. Metropolitan Government of Nashville and Davidson County,
BEACON CENTER OF TENNESSEE BLOG (April 24, 2017), http://www.beacontn.org/hbamt-vs-metropolitan-
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the ordinance aimed to help the city and surrounding Davidson County, it would
stymie the industry that had the strongest ability to alleviate the housing supply
issue in Nashville, resulting in less housing production.15 A few months after
Nashville’s inclusionary zoning ordinance was passed, the Beacon Center for
Tennessee, a conservative think tank, brought a suit on behalf of the
Homebuilders Association of Middle Tennessee against the city of Nashville in
the Davidson County Chancery Court.16 The Plaintiff alleged that Nashville’s
inclusionary zoning ordinance was illegal and unconstitutional because it violated
state law and the Fifth Amendment’s takings clause.17 The City motioned to
dismiss on the grounds of ripeness and standing because the plaintiff could not
show an injury to a specific developer or property.18 The court ordered the
motion.19 Although the dismissal was seen as a victory for the city and other cities
that have inclusionary zoning policies, it leaves a few legal questions that could
advance inclusionary zoning jurisprudence and aid other municipalities
unanswered, such as what would happen if there is a plaintiff with standing and a
ripe claim?20 Could Nashville’s inclusionary zoning ordinance survive state

government-of-nashville-and-davidson-county/ (highlighting the reasoning behind the criticism of Nashville’s
Inclusionary Zoning Ordinance).
15
Id.
16
Id. (highlighting the updates of the HBAMT vs. Metropolitan Government of Nashville and Davidson County
and the plaintiff’s reasoning behind challenging Nashville’s ordinance).
17
Complaint at 3, Home Builders Association of Middle Tennessee vs. Metropolitan Government of Nashville
and Davidson County, No. 17-386-II (Chancery Court of Davidson County, Tennessee Twentieth Judicial District at
Nashville Apr. 24, 2017) (arguing that Nashville’s ordinance was an unconstitutional condition that conditioned
development entitlements of the developer’s right to seek market rate rent).
18
Motion to Dismiss at 1, Home Builders Association of Middle Tennessee vs. Metropolitan Government of
Nashville and Davidson County, No. 17-386-II (Chancery Court of Davidson County, Tennessee Twentieth Judicial
District at Nashville).
19
Court’s Memorandum of Law and Order at 12, Home Builders Association of Middle Tennessee vs.
Metropolitan Government of Nashville and Davidson County, No. 17-386-II (Chancery Court of Davidson County,
Tennessee Twentieth Judicial District at Nashville Oct. 31, 2017).
20
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preemption and takings clause objections?21 Would framing the ordinance as land
use regulation subject to rational basis review, rather than an unconstitutional
conditions subject to the exactions test from Nollan-Dolan, make a difference in
the ordinance’s legality?22
Part I of this thesis describes the history and development of inclusionary
zoning with an emphasis on the legal cases that have shaped inclusionary zoning
jurisprudence.23 Part II focuses on the current Fifth Amendment takings and state
preemption challenges to Nashville’s inclusionary zoning ordinance in Home
Builders Association of Middle Tennessee vs. Metropolitan Government of
Nashville and Davidson County.24 Part III assesses the legality of Nashville’s
inclusionary zoning policy using the courts’ application of the Penn Central test
and the Nollan-Dolan test, while also highlighting the political tension and power
dynamics that played out between the state government and the local government
over Nashville’s inclusionary zoning ordinance.25
Background
The Role of Zoning in Regulating Housing
Zoning has historically played an important role in housing regulation and
community development, and at times has exacerbated housing affordability and

21
22
See Tim Iglesias, Framing Inclusionary Zoning: Exploring the Legality of Local Inclusionary Zoning and its
Potential to Meet Affordable Housing Needs, 36 ZONING AND PLANNING LAW REPORT (2013) (stating that the
legality of inclusionary zoning ordinances depends upon how they are framed by the governments who enact them,
the opponents who challenge them, and the courts that decide the cases.”)
23
See infra notes and accompanying text.
24
See infra notes and accompanying text.
25
See infra notes and accompanying text.
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equity challenges.26 Zoning laws derive from the police powers that are granted to
the individual States by the Tenth Amendment of the United States Constitution
which can then be delegated to municipalities and townships by their respective
states.27 The Tenth Amendment provides States with the power to enact laws that
protect the health, safety and welfare of their local communities.28 Courts have
consistently ruled that as long as zoning protects health, safety and welfare, it is
considered a sound constitutional exercise of the police powers.29
Historically, municipalities have used zoning to regulate development, and
it is still used today as an important aspect of planning for growth and
development.30 In general, zoning laws regulate the types of land uses, as well as
the dimensional requirements that new developments must meet.31 While there
are many merits to zoning, especially the ways in which it protects health, safety,
and welfare, there are also criticisms and new challenges.32 One criticism is that
zoning limits development potential, thereby limiting the creation of new housing
which can result in higher housing costs.33 By extension, critics argue that zoning

26
Richard Florida, How Zoning Restrictions Make Segregation Worse, CITY LAB ( Jan. 4, 2016),
https://www.citylab.com/equity/2016/01/how-zoning-restrictions-make-segregation-worse/422352/
(highlighting
that zoning tools, such as density restrictions, are used to segregate the wealthy and the poor).
27
Mark Bobrowski, Scenic Landscape Protection Under the Police Power, 22 B.C. ENVTL. AFF. L. REV. 697,
706–07 (1995).
28
U. S. CONST. amend. X (stating, “The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the people.”); Donna Patalano, Police Power
and the Public Trust: Prescriptive Zoning Through Conflation of Two Ancient Doctrine, 28 B.C. ENVTL. AFF. L. REV.
683, 688-89 (2001).
29
Brian Lerman, Mandatory Inclusionary Zoning: The Answer to the Affordable Housing
Problem, 33 B.C. ENVTL. AFF. L. REV.383, 384-85 (2006) (highlighting that this rational basis standard gives
deference to local governments to create regulations that best address their communities’ land use needs).
30
Id. at 384 (mentioning that the US Supreme Court’s holding in Village of Euclid v. Amber Realty gave cities
and towns the ability to use zoning to plan for development).
31
Id. at 385.
32
Vinit Mukhija, et al., The Tradeoffs of Inclusionary Zoning: What Do We Know and What Do We Need to
Know?, 30 PLANNING PRACTICE & RESEARCH 222, 223 (2015) (mentioning that some critics believe that zoning
restricts housing supply and raises housing costs, making it difficult to create affordable housing).
33
Id. (arguing that zoning constrains development and increase racial and class segregation).
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regulations can inhibit the creation of affordable housing which can have other
indirect adverse impacts such as exacerbated racial and class segregation.34
One of zoning’s downsides is that it can be manipulated to intentionally
exclude groups of people.35 Zoning can prohibit specific types of residential
projects, such as multifamily residential buildings and mobile homes, which are
often intended for lower income groups.36 It can also utilize more subtle zoning
mechanisms like minimum lot size, which can increase the cost of development
and housing costs.37 These practices often exclude marginalized racial and socioeconomic groups from specific areas.38 As such, inclusionary zoning emerged to
combat some exclusionary zoning practices which limit certain kinds of
residential development.39

34
Mukhija, supra note 32 at 223; see Jonathan Rothwell & Douglas Massey, Density Zoning and Class
Segregation in U.S. Metropolitan Areas, 91 SOCIAL SCIENCE QUARTERLY 1123 (2010) (discussing that a study shows
that there is a causal relationship between density zoning and income segregation because metropolitan areas that
restrict the density of residential development have more segregation than other cities with more density and zoning
allowances).
35
Lerman, supra note 29 at 386 (stating that this is done by creating strict minimum and maximum lot sizes,
prohibiting mobile homes, and limiting development to single family housing).
36
Id.
37
Edward Glaeser et al, Regulation and the Rise of Housing Prices in Greater Boston: A Study Based on New
Data from 187 Communities in Greater Boston, Working paper, Pioneer Institute for Public Policy Research and the
Rappaport Institute for Greater Boston, Kennedy School of Government, Harvard University1, 4 (2006) (showing
that towns and cities with minimum lot sizes also have less housing and often have less development).
38
Lerman, supra note 29 at 387 (stating that although cities and towns used exclusionary practices as a way to
preserve the community character, the practices were motivated by prejudice).
39
Lance Freeman & Jenny Schuetz, Producing Affordable Housing in Rising Markets: What Works?, 19
CITYSCAPE: A JOURNAL OF POLICY DEVELOPMENT AND RESEARCH 217, 221 (2016) (analyzing local and state
policies that create and preserve affordable housing in the face of gentrification).
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Overview of Inclusionary Zoning
Inclusionary zoning is a market-based land use strategy that many
municipalities use to address the shortage of workforce housing and affordable
housing.40 Created through local ordinances or policy statements, inclusionary
zoning policies require or encourage developers to set aside between 10 to 20
percent of housing units in new or rehabilitated residential projects for low- and
moderate-income residents.41 This mixing of affordable units into market-rate
projects allows people from diverse socioeconomic backgrounds to live in the
same developments and have access to the same community services and
resources.42 By leveraging private-sector development, inclusionary zoning
allows municipalities to expend significantly less funding to create affordable
housing.43
Given the unique housing needs in cities across the nation, municipalities
have taken various approaches in order to create inclusionary zoning policies that
best serve their respective cities and residents’ needs.44 In general, there are five
main categories of inclusionary zoning program design to consider, including: 1)

40
Nico Calavita & Alan Mallach, Inclusionary Housing, Incentives, and Land Value Recapture, LINCOLN
INSTITUTE
OF
LAND
POLICY:
LAND
LINES
15,
15,
20
(January
2009),
https://www.lincolninst.edu/sites/default/files/pubfiles/1552_777_Article%203.pdf (discussing the evolution of
inclusionary zoning and the importance of treating inclusionary housing as a vehicle to recapture for public benefit
some part of the gain in land value resulting from public action).
41
Id.
42
See Office of Policy Development & Research, supra note 11 (discussing the benefits of inclusionary zoning
policies on municipalities and highlighting that beneficiaries of these ordinances include not only minimum-wage
workers, but also teachers, police officers, and service workers – productive citizens who form the foundation of any
community).
43
Id. (highlighting that municipalities federal and state funding have decreased over the years due to smaller or
stagnant budgets for affordable housing creation and preservation).
44
See generally Timothy S. Hollister et al., National Survey of Statutory Authority and Practical Considerations
for the Implementation of Inclusionary Zoning Ordinances, NATIONAL ASSOCIATION OF HOMEBUILDERS 2 (2007)
(surveying state inclusionary zoning enabling acts and suggesting ways to structure inclusionary zoning ordinances).
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the type of program (voluntary or mandatory); 2) the scope of the program
(neighborhood based or citywide); 3) specific affordable housing requirements
(longevity of affordability restrictions and targeted households); 4) potential
incentives (density bonuses, tax abatements, etc,); and 5) whether or not to
provide in-lieu options (allow for off-site development or payment into an
affordable housing trust fund).45
Some inclusionary zoning policies are voluntary, while others are
mandatory.46 Voluntary programs entice developers with incentives in order for
them to add affordable units to their market rate developments.47 On the other
hand, with mandatory programs a developer project is approved on the condition
that he/she set aside a certain percentage of affordable units in the project.48
Proponents of voluntary programs tend to assume that there will be enough ways
to offset the costs associated with inclusionary development, in turn incentivizing
developers to create affordable units.49 Yet, proponents of mandatory programs do
not think that voluntary programs will provide enough motivation to deliver
affordable units, even if there is no additional financial burden to the developer.50
At the core of inclusionary zoning programs are the affordable housing

45
Mukhija, supra note 32 at 224 (stating that although inclusionary zoning policies must be personalized to
address a municipalities unique housing needs there is still a framework that must be addressed in order to create a
well-developed inclusionary zoning policy).
46
Id.
47
Laura Padilla, Reflections on Inclusionary Housing and a Renewed Look at its Viability, 23 HOFSTRA L. REV.
539, 552 (1995) (discussing the legal challenges to 'inclusionary housing programs, including challenges on the
grounds that inclusionary housing constitutes a taking, violates substantive due process and equal protection, imposes
invalid restraints on alienation, and violates antitrust law).
48
Id.
49
Mukhija, supra note 32 at 224.
50
Id. Some research has shown that mandatory inclusionary zoning programs have had a higher rate of success
in creating housing for low- income households than voluntary programs. Id. at 227.
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specifications, and there are several important elements that should be
considered.51 First, local governments have to decide what the appropriate setaside proportion of inclusionary zoning housing will be.52 Set-aside requirements
vary a great deal based on each city’s individual needs, and can range anywhere
from five to thirty percent of the total housing units being developed.53
Nonetheless, it is most common for the set-aside percentage to be between ten to
fifteen percent.54 In addition to the percentage of units that must be set aside as
affordable, local governments have to clarify the period of the affordable housing
restrictions.55 This can be as short as ten years and as long as ninety-nine years.56
Finally, localities must establish income level thresholds for the set-aside units.57
In general, programs that require the set-aside units to be for lower income levels
usually have a smaller set-aside proportion in order to offset the cost of providing
more deeply subsidized units.58

51
Jenny Schuetz, et al, 31 Flavors of Inclusionary Zoning: Comparing Policies from San Francisco, Washington,
DC, and Suburban Boston, 75 JOURNAL OF THE AMERICAN PLANNING ASSOCIATION 441, 446 (2009) (highlighting that
in addition to determining how many units should be affordable, municipalities must also addresses the income levels
that will be eligible for the affordable units and the length of the affordability restriction on the units).
52
Id.
53
Antonio Bento., et al., Housing Market Effects of Inclusionary Zoning, 11 CITYSCAPE: A JOURNAL OF POLICY
DEVELOPMENT AND RESEARCH 7, 9 (2009) (explaining inclusionary zoning’s multiple features and highlighting how
the set aside percentages are based on each municipalities affordable housing needs).
54
Vinit Mukhija, et. al, Can Inclusionary Zoning Be an Effective and Efficient Housing Policy? Evidence from
Los Angeles and Orange Counties, 32 JOURNAL OF URBAN AFFAIRS 229, 229 (2010). Survey results from 98 out of
107 known IZ programs in California at the time indicated that the majority of programs required 10– 14% affordable
units, while a follow-up study found that the most common inclusionary percentage was 10; approximately, half the
jurisdictions required at least 15%; and a quarter required 20% or more. Id. at 235.
55
Bento supra note 53.
56
Id.
57
Mukhija, supra note 32 at 225; Kalima Rose et. al, Increasing Housing Opportunity in New York City: The
Case for Inclusionary Zoning, POLICYLINK & PRATT INSTITUTE CENTER FOR COMMUNITY AND ENVIRONMENTAL
DEVELOPMENT 1, 33 (2004) (stating “A jurisdiction that wants to provide housing for moderate-income households,
such as public sector employees, might set an income target at 80 percent of the AMI. Jurisdictions seeking to create
affordable units for lower-income wage earners might choose an income target of 50 percent of AMI. Jurisdictions
with affordability challenges across income categories often tier their income target to serve diverse needs (e.g., half
the units at 50 percent of AMI, half the units at 80 percent of AMI).”)
58
Mukhija, supra note 32 at 225.
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Many inclusionary zoning programs include different types of incentives
to encourage the creation of affordable housing and lessen the impacts on the cost
to developers of providing those units.59 Some forms of incentives include:
density bonuses; expedited permitting; fewer design requirements; fee waivers;
subsidies from federal, state and local governments; and tax breaks.60 Incentives
can help ensure that it will be financially feasible to build the housing
development, including the set-aside proportion of affordable units intended for
individuals and households of lower incomes.61 Municipalities can offer anywhere
from one to an entire suite of incentives.62
A final consideration in the design of inclusionary zoning programs is
whether or not there will be other options available to the developer.63 Many
municipalities offer alternatives to creating inclusionary housing units on-site.64
For example, instead of constructing units on-site, developers may be permitted to
pay a fee to the municipality’s housing trust fund in lieu of providing units.65 The
developer may even be able to provide units off-site in another neighborhood.66
Usually, these alternatives are allowed when they would result in the creation of

59

Id.
Id. at 225-226 (stating that it is unclear exactly how cities decide which incentive to offer or how they update
these fees as time passes).
61
See id. (stating that it’s assumed that local governments go through a stakeholder review and negotiation
process before crafting their inclusionary zoning policies).
62
See Mukhija, supra note 32 at 225. In California, density bonuses are the most common incentive. Id. In
addition, some Californian jurisdictions offer expedited permits and approvals. Id. Others have relaxed design
standards regarding setback and parking reductions and give developers fee waivers. Id.
63
Rick Jacobus, Inclusionary Housing: Creating and Maintaining Equitable Communities, LINCOLN
INSTITUTE OF LAND POLICY 28 (2015), https://www.lincolninst.edu/sites/default/files/pubfiles/inclusionaryhousing-full_0.pdf.
64
Id.
65
Id. Off-site development is a much more flexible options for developers. Id. However, cities need to ensure
that off-site properties are located in appropriate neighborhoods and built to a high standard of quality. Id.
66
Id. at 30.
60
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substantially more affordable units than would have been created on-site, or the
inclusion of affordable units on a particular site (particularly in high-end
residential developments) would result in an undue financial hardship for either
the developer or the potential occupant.67 These options provide flexibility but it
is unclear how local governments decide on these options and how they are
updated over time and as changes occur in the marketplace.68
History of Inclusionary Zoning

The first inclusionary zoning policies were created in the early 1970s as an
effort to counter years of exclusionary practices.69 Inclusionary policies were
created in affluent suburbs around Washington, D.C. and San Francisco and were
designed to integrate people from different racial and socioeconomic background,
to combat sharp housing costs, and to manage urban sprawl through the use of
exactions.70 Furthermore, during the 1980s, inclusionary zoning was used to curb
the effects of the Reagan administration’s severe cuts in federal funding for
affordable housing.71 Although inclusionary zoning policies originally focused on
creating mixed-income suburban communities, it quickly expanded to more urban

67
Id. Most cities allow for offsite affordable housing development when condo fees and other amenities fees are
extremely high, making it difficult for affordable housing residents to afford to pay them in addition to rent. Id. at 38.
68
Mukhija, supra note 32 at 226. More in depth case studies are needed to assess how successful in lieu fees are
at creating affordable housing. Id.
69
Calavita, supra note 40 at 15-16 (discussing the evolution of inclusionary zoning and the importance of
treating inclusionary housing as a vehicle for recapturing for public benefit some part of the gain in land value
resulting from public action).
70
Id. Exactions are burdens or requirements a local government places on a developer to
dedicate land or construct or pay for all or a portion of the costs of capital improvements
needed for public facilities as a condition of development approval. Michael Kersten, Exactions, Severability,
and Takings: When Courts Should Sever Unconstitutional Conditions from Development Permits?, 27 B.C. ENVTL.
AFF. L. REV. 279, 280 (2000).
71
Calavita, supra note 40 at 16.
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cities.72 To date, roughly five hundred municipalities across the United States
have adopted inclusionary housing policies.73

Benefits of Inclusionary Zoning

The United States is facing an affordable housing crisis in which more and
more people are unable to afford decent shelter.74 Approximately twelve million
renters and homeowners pay more than fifty percent of their annual incomes on
housing costs, making it difficult for them to afford other necessities such as food,
medical care, and transportation.75 In addition, most major U.S. cities cannot
provide affordable housing for moderate to low income families and individuals,
including the elderly and disabled residents.76 Thus, inclusionary zoning is a
major tool that is used to address this affordable housing crisis, since it provides a
wide range of housing options.77 In fact, inclusionary zoning utilizes private
sector development to create affordable housing without large amounts of public
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Id.
Brentin Mock, Inclusionary Zoning Does Not Drive up Housing Costs, CITY LAB (June 1, 2016),
https://www.citylab.com/equity/2016/06/what-we-know-about-inclusionary-zoning-thus-far/485072/ (stating that
while there are over 500 cities and counties with inclusionary zoning policies they are mostly concentrated in just
three states: California, New Jersey, and Massachusetts).
74
Office of Community Planning and Development, Affordable Housing, UNITED STATES DEPARTMENT OF
HOUSING
AND
URBAN
DEVELOPMENT
(2017),
https://www.hud.gov/program_offices/comm_planning/affordablehousing/ (highlighting the programs and funding
that the United States Department of Housing and Urban Development provides to support affordable housing
including the HOME Investments Partnerships Program and The National Housing Trust Fund).
75
Id. In fact, a family with one full-time minimum wage worker cannot afford to pay market-rate for a twobedroom apartment anywhere in the United States. Id.
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Nick Brunick et al., Large Cities and Inclusionary Zoning, BUSINESS AND PROFESSIONAL PEOPLE FOR THE
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(Nov.
2003),
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subsidies.78 This allows large cities to use their federal, state, and local funding to
address other pressing public needs.79
Inclusionary zoning alleviates racial and social segregation by mixing
affordable housing units with market rate units.80 Scholars actually believe that
the location of the affordable units in higher opportunity areas allow for
neighborhood integration which has a greater impact on lower income
households.81 Overall, the communities that have inclusionary zoning units have
seen higher levels of income and racial integration than communities that do not
have affordable housing units created through inclusionary zoning.82
Lastly, inclusionary zoning helps to prevent sprawl and disinvestment.83 A
lack of affordable housing in cities promotes sprawl because buying homes
further away from the city are generally cheaper.84 Therefore, with inclusionary
zoning programs, large cities can use density bonuses and incentives to increase

78
Brunick, supra note 76 at 2; Lerman, supra note 29 at 392. However, it is important to remember that the
premise of inclusionary housing depends on a strong housing market, as private developers must be confident that
they will be able to sell or rent the market-rate units before they commit to delivering below-market-rate units. Id. at
393. This has important implications for cities that have a weak housing market, or when economic recessions impact
even strong housing markets. Id. In essence, inclusionary zoning programs are very susceptible to macroeconomic
trends. Id. If a city is in need of affordable housing and it does not have a strong housing market, or it is not
experiencing economic investment, inclusionary zoning will likely not be a viable tool. Id.
79
Brunick, supra note 76 at 2-3.
80
Id. at 3 (stating that racial and socioeconomic segregation have contributed to increased crime rates, failing
schools, and a lack of social stability).
81
Rick Jacobus, In Defense of the “Poor Door,” ROOFLINES (Oct. 14, 2015),
http://www.rooflines.org/4267/in_defense_of_the_poor_door/ (stating that concentrating affordable housing in lowincome areas and poverty stricken areas result in bad outcomes for those residents). However, integration affordable
units into mixed income areas have positive effects on low income youth. Id.
82
Constantine Kontokosta, Mixed- Income Housing and Neighborhood Integration: Evidence from Inclusionary
Zoning Programs, 36 Journal of Urban Affairs 716, 736 (2014) (exploring whether inclusionary zoning programs
encourage stable and sustainable neighborhood integration over time). “The findings indicate that the effect of
inclusionary zoning units on neighborhood racial and income transition is dependent on the siting of inclusionary
zoning units, the initial characteristics of the neighborhoods in which they are built, and the institutional framework
of the inclusionary zoning program.” Id. at 1.
83
Nick Brunick et al., supra note 76 at 3.
84
See id. (stating that land prices impact housing prices, so land further away from the city center is cheaper that
land directly located in the center of a city).
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affordable housing and reduce the pressure to continually sprawl to the outer
edges of cities and surrounding neighborhoods to create affordable units.85

Mount Laurel Paved the Way for Inclusionary Zoning

Southern Burlington County NAACP v. Township of Mount Laurel
(hereinafter Mount Laurel I) was the first case where a court declared that
municipalities have an obligation to craft regulations in a way that make a wide
variety of housing options available to residents, including low-income housing.86
The NAACP brought a suit against the town of Mount Laurel when it refused to
change its minimum half acre zoning ordinance, which eliminated the proposed
development of low-income housing.87 The NAACP claimed that the township of
Mount Laurel was abusing New Jersey’s delegation of zoning power to the
municipality by not zoning the land to benefit all Mount Laurel constituents
equally.88 In a unanimous decision, the New Jersey Supreme Court ruled that
zoning ordinances that make it physically and economically impossible for low
and moderate income families to afford housing are unconstitutional.89 The court

85
Id. If affordable housing cannot be found in the city, developers and citizens will look to the fringe of the
metropolitan region, where land costs are lowest, in order to develop and buy housing that is more affordable. Id.
Increased sprawl in a large metropolitan region can mean reduced public and private investment in large urban cores.
Id.
86
John Payne, Reconstructing the Constitutional Theory of Mount Laurel II, 3 WASHINGTON UNIVERSITY
JOURNAL OF LAW AND POLICY 555, 557-558 (2000). The New Jersey Supreme Court’s 1983 ruling in the Mount
Laurel fair-housing case is regarded as one of the most important civil rights decisions of modern times because it
limited the use of exclusionary zoning as a means of preventing the construction of affordable housing in wealthy
communities. Fair Share Housing Center, What is the Mount Laurel Doctrine?, FAIR SHARE HOUSING CENTER,
http://fairsharehousing.org/mount-laurel-doctrine/ (last visited April 8, 2018).
87
Southern Burlington County NAACP v. Mount Laurel Tp., 336 A.2d 713, 719,722 (N.J., 1975).
88
Id. at 724.
89
Id. at 729, 732.
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found the scheme violated the state’s obligation to protect equally all its citizens
because the land use ordinance aided one group of inhabitants while harming the
general population.90
Eight years later, Mount Laurel II clarified the obligation of all developing
municipalities in New Jersey to provide an opportunity for low-income families to
afford housing through inclusionary zoning provisions.91 The Mount Laurel
Doctrine requires that all municipalities in New Jersey address the regional need
for low and moderate income housing by providing a realistic plan for the
construction of affordable residential units.92 The court placed the burden on the
municipalities to develop a comprehensive plan to provide a fair share of
affordable housing in their cities or towns.93

Criticism and Legal Challenges to Inclusionary Zoning
Over the years, there have been challenges to inclusionary zoning
policies.94 Many of these challenges stem from private developers who do not
believe the burden of solving the affordable housing crisis should be carried by
the public at large, and not private companies like themselves.95 By requiring
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Kenneth Meiser, Mount Laurel Doctrine: A 25(plus)-year Personal Perspective, 188 NEW JERSEY LAWYER
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Renee Willis, From the Field: California Supreme Court Upholds Inclusionary Housing, NATIONAL LOW
INCOME HOUSING COALITION (June 29, 2015), http://nlihc.org/article/field-california-supreme-court-upholdsinclusionary-housing (citing Cal. Bldg. Indus. Ass’n v. City of San Jose as a major victory for affordable housing
because it determined that inclusionary zoning ordinances in California do not amount to a takings).
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TIMES (Jun. 15, 2015), http://beta.latimes.com/local/lanow/la-me-ln-affordable-housing-20150615-story.html
91

16

subsidized housing, inclusionary zoning makes it harder for developers to build
and increase housing supply.96 Since the creation of the first inclusionary zoning
policy, opponents, especially developers subjected to these policies, have argued
that they are a regulatory taking.97
The constitutional authorization to enact zoning ordinances stems from the
states’ police power.98 The police power justifies government action if the action
promotes and preserves public health, safety, and welfare.99 However, the power
granted to the municipality through the state is limited by the Fifth Amendment of
the United States Constitution, which prohibits the taking of private property
without just compensation.100 A taking can be either physical or regulatory.101 A
physical taking is when the government uses eminent domain to take ownership
of a private party’s property.102 A regulatory taking is when a government
regulation goes “too far” and removes a property interest from the owner,
weakening owners’ rights to use their property in the manner that they desire.103
The underlying rationale against takings is that that property owners have a vested
right in their property and should be able to receive a return on their
investment.104 Thus, to some, inclusionary zoning’s affordability requirement is a

(highlighting how Los Angeles’ inclusionary zoning ordinance was affirmed by the California Supreme Court and
paved a way for other cities and counties to create mandatory inclusionary zoning policies) .
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Id.
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Id.
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Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365, 390, 392 (1926) (recognizing legality of
municipal zoning by upholding zoning measures aimed at designating industrial zoning areas in Euclid).
99
Id. at 395 (recognizing that urban development needed land use control tools in order for a municipality to
govern itself as it sees fit).
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Jacobus, supra note 63 at 43.
101
Audrey G. McFarlane & Randall K. Johnson, Cities, Inclusion and Exactions, 102 IOWA L. REV. 2145, 2168 (2017).
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regulatory taking because it forces developers to lose some income, which is in
conflict with individual property rights.105
Inclusionary Zoning as an Ordinary Land Use Regulation
When there is a takings challenge to an inclusionary zoning ordinance,
courts apply the regulatory takings balancing test created by the United States
Supreme Court in Penn Central Transportation Co. v. New York City.106 There,
the Court held that the New York City Landmarks Preservation Commission’s
refusal to approve the construction of a 50-story office building over Grand
Central Terminal did not constitute a “taking” of the property without just
compensation because the city did not take control of the property.107 It only
limited its use.108 The Court assessed three factors to determine whether a taking
occurred.109 First, the Court measured the economic impact of the regulation on
the claimant.110 Second, the Court evaluated the extent to which the regulation
interfered with “distinct investment backed expectations.”111 And third, the Court
looked at the character of the government action.112
For the first factor, the Court found that in relation to the plaintiff's entire
bundle of property rights, the restricted use imposed by the regulation was
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Id.
See Jacobus, supra note 63 at 43. Under this doctrinal lens, inclusionary zoning is a valid land use regulation
adopted to ensure a proper balance of housing within the jurisdiction. Id. Thus, the Penn Central test is appropriate.
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Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 121 (1978).
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Id. at 124.
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and promoted the general welfare).
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inadequate to find a taking.113 In regard to the second factor, the court found that
the even though the regulation affected the plaintiffs “investment-backed
expectations,” the Court found that there was no taking because the plaintiff could
still generate revenue from the property.114 Last, the Court held that the regulation
was substantially related to the promotion of the general welfare.115 Thus, to be
considered a taking under the Penn Central test, a local ordinance would
essentially have to allow the government to physically invade and take control of
the property.116
Courts have upheld land use regulations that resulted in severe decreases
in economic value since Penn Central.117 These holdings show that courts may
uphold the validity of a regulation when its purpose is beneficial to the public,
even though the regulation prevents owners from selecting the most lucrative land
use.118 These holdings also speak to the importance of judicial deference to the
legislature for local land use regulations unless the regulation is arbitrary and
capricious.119 A regulation is seen as arbitrary and capricious when it stops an
owner from using his land in the way that he sees fit, both physically and
financially, without a rational public benefit or serious justification for the
limitation.120
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Inclusionary Zoning as an Exaction
In Nollan v. California Coastal Commission (hereinafter Nollan) and
Dolan v. City of Tigard (hereinafter Dolan), the Supreme Court outlined a stricter
standard for development conditions imposed ad hoc or through negotiation as
part of the land use approval process.121 Under the Nollan-Dolan standard, such a
requirement must (1) have an “essential nexus” to the impact of the development
that is being mitigated by the condition; and (2) the condition must be “roughly
proportional” to the impact that the development is likely to have on the problem
that the condition is intended to mitigate.122
In Nollan, the Court held that a regulation requiring the plaintiff to have an
easement across his beach front property in order for the public to visually access
the beach violated the Fifth Amendment.123 Even though plaintiff retained
considerable value, the Court found that there was not a nexus between the
easement and the government’s purpose which was to protect the public’s visual
access to the coastline.124 A few years later in Dolan, the court added that in
addition to there being a nexus between the imposed condition on the plaintiff and
the government’s purpose, the condition also had to be “roughly proportional” to
the impact of the proposed development.125 There, the plaintiff owned an
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electrical supply store and wanted to expand the store on her parcel.126 When she
applied for a permit to do just that, the city conditioned her permit on the
dedication of two portions of her land to the city as a public access
pedestrian/bicycle pathway.127 The Court found that the City of Tigard failed to
establish that the burden it was imposing on the plaintiff was “roughly
proportional” to the impact that she would create through her building proposal.128
Thus, these conditions constituted a taking.129 Nollan and Dolan focus on the
“unconstitutional conditions” doctrine, which limits the government’s authority to
condition a benefit on the waiver of a constitutionally protected right.130
The rulings in Nollan-Dolan convey judicial concerns that property
owners may often be powerless against far reaching governmental action.131
Under these cases, inclusionary zoning could be viewed as an “unconstitutional
condition” because the right to build is conditioned on including affordable
units.132 The affordable units must be directly proportional to the impact that the
specific development at hand has on the community.133 Inclusionary zoning
opponents advocate for courts to assess inclusionary zoning ordinances by using
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Id. at 379.
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the the Nollan “essential nexus” test and Dolan “proportionality test.”134 Under
this test, they believe that most inclusionary zoning standards would fail.135
However, Nollan and Dolan concern government's exactions of real property
interests in ad hoc individualized land use bargains.136 There is still a lack of case
law to fully determine whether the Nollan-Dolan test also applies to legislatively
adopted exactions applied to the public at large.137
In the most recent exactions case, Koontz v. St. Johns River Water
Management District, the United States Supreme Court ruled that the NollanDolan test could apply to monetary exactions.138 In Koontz, the plaintiff owned
fourteen acres of land that contained extensive wetlands area.139 Plaintiff wanted
to build a shopping mall on the land, and because the construction included
dredging and filling the wetlands, he needed to obtain a permit from the Water
Management District and mitigate for the loss of the wetlands.140 The Water
Management District conditioned the permit on the plaintiff reducing the size of
the shopping mall to one acre and deeding a conservation easement to the District
for the remaining acres or pay to perform offsite mitigation on other properties
within the river’s drainage area.141 The Court ruled that the Nollan- Dolan
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standard applied to monetary exactions in addition to real property exactions.142
Thus, Koontz’s outcome clarified that all development exactions—whether a
requirement to dedicate land, or payment of a fee in lieu of dedication, or
imposition of a development impact fee—must meet the Nollan-Dolan
standard.143 This means that any exaction must have a rational nexus to the
regulatory purposes of the permit and the exaction must be “roughly proportional”
to the impact of the development on the community.144 However, it did not
specify whether the Nollan-Dolan test also applies to legislatively enacted impact
fee that broadly applies to developer and not just administratively enacted impact
fees applied ad hoc.145

In 2015, the California Supreme Court addressed the use of the NollanDolan test to a takings challenge to the City of San Jose’s inclusionary housing
ordinance in California Building Industry Association v. City of San Jose.146
There, the ordinance required that developers of residential projects with 20 or
more units must either set aside 15 percent of on-site for-sale units as affordable,
provide affordable housing off-site, or pay an in-lieu fee.147 The court ruled that
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the inclusionary zoning ordinance did not impose conditions upon developers’
property in a manner that would violate either the federal or California takings
clause.148 The court observed that the city’s legitimate purposes in adopting the
ordinance were to increase the supply of affordable housing and to distribute
affordable housing across economically diverse neighborhoods.149 The court
clarified that the “unconstitutional conditions” doctrine applies when the
government takes a property interest from a property owner.150 For San Jose’s
inclusionary housing ordinance, the court ruled that it operated as a price control
on housing and did not take any property interest from owners, thus it was only
subject to the Penn Central test.151
The victory in San Jose surprised many affordable housing advocates
because a few years earlier in 2009, the California Court of Appeal suspended the
enforcement of the City of Los Angeles’ inclusionary zoning ordinance for rental
housing development on the grounds of state preemption in Palmer/Sixth Street
Properties v. City of Los Angeles.152 There, Los Angeles had a plan for Central
City West, which required developers to either reserve 15 percent of new units for
low-income households, or replace any low-income units that had been
demolished, which ever created more affordable units.153 The requirements were
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based on a study the showed that new development in the area was negatively
impacting the affordable housing stock.154 The plaintiff, a developer, challenged
the ordinance by arguing that it violated Costa-Hawkins, a state law that allowed
“landlords to set the initial rent for a new unit and to increase the rent to market
levels whenever a unit is vacated.”155 The court agreed with the plaintiff and
found inclusionary zoning ordinances for rental housing to be an illegal form of
rent control and was preempted by state law.156
Given the case law, the use of the Nollan-Dolan test appears to depend
upon whether an inclusionary zoning program is implemented legislatively or
administratively.157 If the legislation conditions development, it means that the
government has created generally applicable requirements that apply to every
developer, and the Nollan-Dolan test does not apply.158 However, if the
inclusionary zoning program involves case-by-case implementation, with
different requirements being imposed on different developers, then the process
would seem to be more administrative than adjudicative and would deserve closer
review under the Nollan-Dolan standard.159
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Tennessee’s Prohibition Against Inclusionary Zoning
Only, two states —Texas and Tennessee—have explicit prohibitions
against inclusionary housing.160 In fact, in April 2016, the Tennessee General
Assembly passed Senate Bill 1636 that prohibits local governments from enacting
zoning regulations that require the allocation of a percentage of existing or newly
constructed private residential or commercial rental units for long-term retention
as affordable or workforce housing.161 Senate Bill 1636 was introduced by
Republican Senator Ferrell Haile and Republican Representative Glen Casada as a
direct result of Nashville’s early efforts to develop its affordable housing program
through inclusionary zoning.162 The bill, which was codified to law, prohibits
mandatory inclusionary zoning, but allows for an incentive-based approach that
encourages the construction and rehabilitation of lower-cost private residential or
commercial rental units.163 This prohibition applies to all current and future
zoning regulations.164
The Republican led legislature passed the bill after outcries from the
business community that it was unfair for them to bear the additional expenses
associated with affordable housing.165 Furthermore, Republican lawmakers feared
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that an inclusionary zoning policy in Nashville could stunt development in middle
Tennessee, an area that just recently began experiencing a boost in its economy.166
Nashville is Subject to Dillon’s Rule
Under Dillon’s Rule, municipalities can only create legislation based on
the powers that are specifically delegated to them by state law.167 The rationale
behind this rule is that local governments are an extension of the state and must
carry out the state’s goals and not legislate outside of the scope set for them.168
Because of Dillon’s Rule, Tennessee’s passage of Senate Bill 1636 was within its
jurisdiction even though it had delegated zoning police powers to its
municipalities.169
In 1944, the Supreme Court of Tennessee clarified that municipalities are
tenants of Tennessee in Miller v. City of Memphis, when it stated that:
A municipality has no inherent authority to enact ordinances whose
validity and enforcement rest on general police powers. All powers of a
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municipality are derived from the state, but it cannot be doubted that the
state may delegate its authority or some portion of it. The police power
primarily inheres in the state, but if the state constitution does not forbid,
the legislature may delegate a part of such power to the municipal
corporation of the state, either in express terms or by implication.
By the same token, the State may, without offering rationale, withhold or
limit its delegation, and over the years the General Assembly has modified
the activities which localities may regulate through zoning.170
Thus, even though Tennessee delegated zoning rights to Nashville, Senate Bill
1636 took back some of those rights and gave explicit guidelines on the types of
inclusionary zoning programs that would be permitted.171
Nashville’s Inclusionary Zoning Ordinance
Although Nashville was aware that it was being heavily watched by the
state legislature, it defied state law and passed an Inclusionary Zoning Ordinance,
BL2016-133, a few months later in September 2016.172 Nashville’s Inclusionary
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Zoning Ordinance requires residential apartment developers in Nashville building
five or more units to include a percentage of new affordable or workforce units
when they request a zoning variance for greater development rights, develop
public property, or receive public assistance.173 The developer also has the option
to pay an in lieu contribution to the housing trust fund.174 This in lieu contribution
would differ based on the location of the proposed development and the needs of
the residents in those areas.175 For onsite construction, the ordinance requires that
the affordable units be comparable in size, location, and appearance as the market
rate units.176 In addition, the owner is responsible for ensuring that the units are
occupied by eligible occupants and each affordable unit remains affordable for at
least 15 years for rental units and 30 years for sale units.177 For offsite
construction, the ordinance requires that the affordable units are developed within
a mile of the market rate development.178 Nonetheless, the ordinance and all of its
requirements will only apply when there is adequate financial incentives from the
City of Nashville to help developers with the cost of providing this housing.179
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Prior to passing this ordinance, Nashville’s Planning Department brought
together a community task force to work collaboratively to engage the community
and best shape the housing policy.180 This community task force, which also
received the support of Nashville’s City Council, were directed to pursue an
inclusionary zoning policy that required at least fourteen percent of units in all
residential development in Davidson County be reserved for affordable or
workforce housing.181 After meeting with stakeholders during an extensive
community engagement process and conducting research on a range of affordable
housing approaches, the task force contracted out to produce their findings in the
Inclusionary Housing Feasibility Study (hereinafter the Study). 182 The Study
found that a countywide inclusionary zoning ordinance that is applied to both
rental and ownership housing would be the best plan for Nashville.183 It
recommended that Nashville offer the highest incentives in Urban Zone Overlay
where development is dense, and along all multimodal corridors designated in the
Major and Collector Street Plan.184
The task force also recommended that the ordinance be triggered when a
project requests a zoning variance or receives public financing.185 Furthermore,
since Tennessee prohibits towns and cities from creating rent control mandates,
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Nashville’s inclusionary zoning policy would have to be voluntary for both rental
housing and for sale homes and be incentives-based.186 Thus, in addition to giving
developers more height and bulk density, the city would also have to subsidize the
difference between the market and affordable rents within the urban zoning
overlay.187 This subsidy would offset the development costs and make it more
feasible for developers to include affordable units.188
Home Builders Association of Middle Tennessee vs. Metropolitan Government
of Nashville and Davidson County
Since Nashville’s inclusionary zoning planning stage, there has been
resistance and legal challenges to the policy by the business community. In April
2017, The Beacon Center of Tennessee filed a suit on behalf of the Homebuilders
Association of Middle Tennessee against the City of Nashville, claiming that
Nashville’s inclusionary zoning ordinance was illegal and unconstitutional
because it violated state law and the Fifth Amendment’s Takings Clause.189 The
Beacon Center sought a declaratory judgment declaring that BL2016-133 was an
unconstitutional taking.190 The Beacon Center of Tennessee viewed Nashville’s
ordinance as one that forces homebuilders to bear the cost of addressing
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affordable housing, resulting in them losing money in an investment in order to
promote social welfare.191 The Beacon Center for Tennessee alleged that
homebuilders would rather address affordable housing creation through increasing
the supply of housing, but the ordinance stands in the way of that by adding
restrictions on their ability to build homes.192 It also believes that even though
Nashville’s inclusionary zoning ordinance purports to be “voluntary” because it is
only triggered when a developer applies for a variance, since Nashville is already
heavily developed, every new development would most likely need a variance.193
Thus, the policy, in application, is mandatory and not voluntary.194
The Beacon Center of Tennessee framed Nashville’s inclusionary zoning
ordinance as an unconstitutional condition that ultimately constitutes a taking in
the Tennessee and United States Constitutions.195 According to their Complaint,
with the ordinance, Nashville conditions the approval of development
entitlements needed to build more than five units on a private property owner’s
surrender of its constitutional right to seek market rate value on their rental or forsale properties.196 Thus, with this action the city essentially takes “private
property for a public purpose without providing just compensation.”197
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Furthermore, using the Nollan-Dolan test, the Beacon Center of Tennessee argued
that this affordability requirement “bears neither an essential nexus nor rough
proportionality to any alleged adverse impact that private property owners
building rental or for-sale residential units supposedly have on affordable housing
in the boundaries of Metro Nashville.”198
In regard to their state preemption claim, the Beacon Center argued that
Nashville is a political subdivision of the state and all of its powers are delegated
to them by the state.199 Thus, by creating the inclusionary zoning ordinance out of
conformity with Tenn. Code. Ann. § 66-35-102(b), which prohibits all cities and
towns from conditioning development on the allocation of a percentage of
affordable housing, Nashville violated state law.200 In addition, even though Tenn.
Code. Ann. § 66-35-102(c) permits towns to create an incentive-bases program
that is designed to increase affordable housing construction, the state has never
given localities “the authority to condition approval of additional development
entitlements through amendments to the zoning map.”201 Thus, Nashville
exceeded its delegated authority by passing the inclusionary zoning ordinance. 202
The City of Nashville motioned to dismiss under Tenn. R. Civ. P. 12.02(6)
on the grounds that the Beacon Center lacked ripeness and standing for its

198

Id. at 11.
Id. at 12.
200
Id.
201
Complaint at 12, Home Builders Association of Middle Tennessee vs. Metropolitan Government of Nashville
and Davidson County, No. 17-386-II (Chancery Court of Davidson County, Tennessee Twentieth Judicial District at
Nashville Apr. 24, 2017).
199

202

Id.

33

claims.203 In its motion to dismiss, Nashville emphasized that creating affordable
housing in the city was such an urgent need that the city would subsidize
affordable rental units, dollar for dollar, to meet that need.204 Thus, their
commitment to subsidizing these units was evident in Ordinance BL 2016-342,
which was passed on the same day as the inclusionary zoning ordinance and
which provides grants that will subsidize the amounts that developers will lose
from the reduced rents.205 Furthermore, the city is aware that if they run out of
grant funding, then they will not require developers to set aside a certain
percentage of their development to affordable housing and they state that
explicitly in the inclusionary zoning ordinance, emphasizing that the ordinance is
incentive based. 206
According to the City, the case is not ripe because the Beacon Center
never sought compensation through the ordinance or through state law.207 In fact,
the Beacon Center did not list a property in its Complaint and the ordinance was
not applied to any specific property.208 Thus, a regulations interference with
“reasonable investment-backed expectations cannot be evaluated until the
administrative agency has arrived at a final, definitive position regarding how it
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will apply the regulations at issue to the particular land in question.”209
Furthermore, Tennessee has its additional guidelines that an injured party should
follow when he or she believes that he or she has suffered a regulatory taking.210
These guidelines include pursuing state remedies through an inverse
condemnation lawsuit or appealing the decision through a writ of certiorari.211
Here, the plaintiff did not apply for a rezoning to develop a rental property of five
or more units.212 Furthermore, the plaintiff did not apply for a grant to reimburse
them for lost rental revenue due to the affordable units.213 Thus, the City never
gave the plaintiff a decision about how the ordinances would apply to the specific
property at issue, resulting in the plaintiff inability to exhaust the entire takings
process.214
The City also argued that the Plaintiff did not have standing to challenge
the inclusionary zoning ordinance because there was no private right of action
allowing it to enforce state law.215 According to the City, the Plaintiff did not
present a distinct injury.216 Even though the Plaintiff represents home builders, it
did not list a specific home builder who had been injured because it sought
rezoning, applied for a grant, and asserted that the dollar for dollar reimbursement
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was constituted a taking.217 Thus, the court was dealing with future and contingent
rights which do not create standing. Furthermore, the anti-inclusionary zoning
state law, Tenn. Code Ann. §66-35-102, that the Plaintiff relies on does not create
a private right of action for private litigants, which must be expressly created in
Tennessee.218 Without this express right of action, enforcing the statute is left to
the state.219
On August 17, 2017, the Davidson County Chancery Court agreed with
the City of Nashville that the case was premature and dismissed it on the grounds
of ripeness and standing.220

Another State Challenge to Nashville’s Inclusionary Zoning Ordinance
While Home Builders Association of Middle Tennessee vs. Metropolitan
Government of Nashville and Davidson County was being reviewed by the court,
State Senator Ferrell Haile and State Representative Glen Casada, filed SB
0363.221 This bill clarified that no local government had the authority to require
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developers to create affordable units when they requested a variance, any type of
permit, or any authorization from the local government.222 The legislators drafted
the bill with the aid of the Tennessee Apartment Association, the National
Federation of Independent Business, the Beacon Center of Tennessee, the
Tennessee Chamber of Commerce, and the Associated Builders and
Contractors.223 The bill passed the House in February 2017, and although it stalled
for a while in the Senate, it passed the Senate on March 5, 2018.224 Once it is
signed into law by the Governor, it will nullify Nashville’s Inclusionary Zoning
Ordinance.225
Discussion and Analysis
Nashville’s fight for affordable housing was cut short by the state
legislature. Nonetheless, its fight speaks to hurdles that some municipalities have
to face when trying to address local government affairs. This Part analyzes the
strength of Nashville’s inclusion zoning ordinance and highlights how it could
have passed both the Penn Central test and Nollan-Dolan test if it were ever
challenged on substantive grounds. It also discusses the weaknesses of
municipalities that are subject to Dillon’s Rule.
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Nashville’s Inclusionary Zoning Ordinance Analyzed With the Penn Central
Test and the Nollan-Dolan Test
Nashville’s inclusionary zoning ordinance was able to dismiss the Beacon
Center’s claims on procedural grounds alone.226 Nonetheless, the substantive
elements of the Plaintiff’s claims were never addressed.227 While this was
definitely a win for affordable housing advocates, it failed to add to the
inclusionary zoning jurisprudence regarding the legality of inclusionary zoning
policies.228 Since the Supreme Court has yet to rule on the legality of inclusionary
zoning, states and municipalities look to each other for guidance.229 Thus, the
results of Homebuilders Association of Middle Tennessee v. The Metropolitan
Government of Nashville and Davidson County, failed to address if Nashville’s
ordinance would have passed a taking and state preemption challenges if a
plaintiff had standing and the claims were ripe.230
The question that needed to be addressed was: where did Nashville’s
inclusionary zoning ordinance fit within the context of a land use regulation?231
Based on the parameters of the ordinance, it appeared to fall under an ordinary
land use regulations because it was a valid exercise of a municipality’s police
power and was rationally related to legitimate government interest.232 Here,
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Nashville could have strongly argued that the creation of affordable housing in
order prevent resident displacement was a legitimate government interest.233 This
legitimate government interest in supported by the city’s Housing Nashville Plan
that highlighted the city’s concern about ensuring that longtime Nashville
residents were able to continue to live in the city that they have called home for
generations. Thus, without the inclusionary zoning ordinance and its mandate for
low-income housing within market-rate developments there would have likely
been no remedy for Nashville residents, especially long term residents, who were
at a high risk of displacement.234 Thus, the ordinance promoted residents’ welfare
by providing an opportunity to have stable housing.235
When assessed under the Penn Central test, Nashville’s inclusionary
zoning ordinance would have most likely not constituted a regulatory taking.236 In
Penn Central, the Court assessed three factors to determine whether a taking
occurred237. First, the Court measured the economic impact of the regulation on
the claimant.238 Second, the Court evaluated the extent to which the regulation
interfered with distinct “investment backed expectations.”239 And third, the Court
looked at the character of the government action.240 Here, Nashville had a strong
argument that that there was no real economic impact on the developers because
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the city government would have subsidized the costs of the affordable housing
dollar for dollar.241 Thus, if a developer rented a two bedroom apartment for
$1,200 instead of the market rent of $1,500, the city would have covered the $300
rent loss for the owner.242 Thus, the ordinance would not have interfered with the
owner’s investment backed expectations because he would have still been in the
financial position that he would have been in with all market rate rental units.243
Lastly, any court could have easily found that the inclusionary zoning ordinance
promoted the general welfare because it created socioeconomically integrated
neighborhoods.244 The threshold for the rational standard is low, and deference is
given to the municipality to determine what is needed for their community. Thus,
providing housing for people of all socioeconomic backgrounds has been upheld
as promoting the general welfare.
Nashville’s inclusionary zoning ordinance would have also most likely
passed the Nollan-Dolan test if applied.245 Under the Nollan-Dolan standard,
Nashville’s inclusionary zoning ordinance must (1) have an “essential nexus” to
the impact of the development that is being mitigated by the condition; and (2) the
condition must be “roughly proportional” to the impact that the development is
likely to have on the problem that the condition is intended to mitigate.246 Thus,
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Nashville could have strongly argue that there was a strong nexus between
creating affordable housing through the development of market rate housing,
because these developments were displacing long term residents.247 Thus, the
affordable units played a role in offsetting the displacement that market rate
developments in rapidly gentrifying neighborhoods created by virtue of rent
increases.248 Given the data on the loss of affordable housing and the high
percentage of cost-burdened Nashville residents highlighted in the Housing
Nashville Plan, the at most fourteen percent affordability requirements in new
developments with more than five units was proportional to the impact that the
new developments would have had on Nashville communities.249
Prior to the “clarifying” bill, SB 0363, the only issue that Nashville’s
inclusionary ordinance could have potentially had was with the state preemption
claim because of Tenn. Code. Ann. § 66-35-102(b), which prohibited all cities
and towns from conditioning development on the allocation of a percentage of
affordable housing.250 Nonetheless, the statute still permitted municipalities to
create incentive based programs that spurred affordable housing creation.251
Nashville had a strong argument that its inclusionary zoning ordinance was
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incentives based because it was only triggered when a variance was needed,
public property was being developed, or public funds were used.252 It was not
taking away a developer’s ability to build by right, it was just incentivizing
affordable housing creation when a developer needed additional rights.253
Furthermore, the incentives include height and density bonuses in addition to
grants to subsidize the loss rents.254 The state legislators that introduced SB 0363
knew that Nashville’s ordinance was written in a way that could have withstood a
state preemption challenge under Tenn. Code. Ann. § 66-35-102(b).255 Thus, they
pushed for and eventually passed SB 0363 to show the state’s authority and the
power of Dillon’s Rule.256

CONCLUSION
Nashville fought hard to ensure that all Nashville residents, regardless of
socioeconomic status, could afford to live in the city that they call home.
However, it’s fight for affordable housing faced hurdles from the beginning and
was stunted by the state’s fear that an inclusionary zoning policy would
negatively impact the state’s economic growth. Nashville’s inclusionary zoning
ordinance was probably one of the most subsidized ordinances in the nation
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because it would have reimbursed developers dollar for dollar. Thus, developers
would have been able to get the same return on their investment as they would if
all of their units were rented at market rate. In fact, Nashville’s ordinance had the
potential to benefit both lower income tenants and developers, but given the
intense objection to it, the ordinance never created one affordable unit.
Nashville’s experience highlights the challenges that most large cities are
grappling with as more and more people move back to cities and rents skyrocket.
It also sheds light on the intense challenges that municipalities face when trying to
create policies that protect their residents amidst strong forces, such as state
legislatures, that are more concerned with financial impact than human impact.
Although Nashville will not be able to use inclusionary zoning to increase
affordable housing, there are other tools that it can use to create and preserve
affordable housing. Even though Nashville faces an uphill battle, its fight for
affordable housing is not over.
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