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Introduction
Investment is an important factor in realizing economic development. In countries with low
domestic savings, investment must come from abroad, typically in the form of Foreign Direct
Investment (FDI).1

Some investment characterizes for longer period until the investment

starts making profits. For example, foreign investment in agriculture, forestry, or mining
sector may take as long as ten years to show a positive return.2 Therefore, in order to realize
economic development, it is important for the host country to provide a predictable, stable
and transparent environment for the long term so that foreign investors are willing to invest.
They want to protect their investments from the worst case scenarios such as expropriation.
In addition, they prefer a more open economy to enter the foreign market easily. This means
that foreign investors choose countries with stable political and economical situations, and
more liberalized economy, rather than unstable and unpredictable countries that are
unfavorable to investors. Typically, the developed countries request protection and
liberalization of investment while developing countries want to attract FDI while ensuring
their ability to regulate policy in the public interest. Bilateral investment treaties (BITs) or the
investment chapter of free trade agreements (FTAs) is looked at as an instrument to realize
both developed and developing countries objectives: foreign investment protection, market
liberalization, and foreign investment promotion.
1Cosbey,

Aaron, Howard Mann, Luke Eric Peterson, Konard van Moltke, “Investment and
Sustainable Development” International Institute for Sustainable Development (IISD)
(2004):V
2 Ibid.1
1

FDI and trade have played a major role in the successful economic development of the
Association of Southeast Asian Nations (ASEAN) countries.3 In other words, through
foreign trade and FDI, East Asian economies including ASEAN have obtained technology
and management expertise from abroad, and this has contributed to economic growth by
improving production and technological capability.4 As a result, the Asia-Pacific region has
become a key driver of global economic growth and accounts for nearly 60% of global GDP
and roughly 50% of international trade.5 Since 1990, Asia-Pacific goods trade has increased
300% while there has been a 400% increase in global investment in the region.6 However,
ASEAN is still on the way to achieve further economic development. And for this objective,
ASEAN member states continuously want to attract FDI.

It is assumed that international investment agreements (IIA) such as BITs and the investment
chapters of FTAs are drivers in attracting FDI to the ASEAN countries as well as to other
countries. Recently, some ASEAN countries such as Singapore, Brunei, Vietnam, and
Malaysia have announced that they wish to join the negotiation of the Trans-Pacific
3 Rafaelita M. Aldaba and Josef T. Yap, “Investment and Capital Flows: Implications of the ASEAN
Economic Community,” Philippine Institute for Development Studies Discussion paper series No.
2009-01,8
4 Mona Haddad, “Trade Integration in East Asia: The Role of China and Production Networks,” World
Bank Policy Research Working Paper 4160 (2007): 7. In this paper, “East Asia” refers to the member
countries of the ASEAN, plus China, Hong Kong, Japan, the Republic of Korea, Mongolia, and Taiwan.
5
Ian Fergusson, and Bruce Vaughn, “The Trans-Pacific Partnership Agreement,” Congressional Research
Service (2010): 3 http://digitalcommons.ilr.cornell.edu/key_workplace/793/
6
Ibid
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Partnership Agreement (TPP). Does a TPP give a positive impact to attract more FDI to the
ASEAN countries? It seems that the utilization of legal institutions such as investment
treaties and the investment chapter of FTAs have not been often utilized in the ASEAN. The
core element of investment treaties, to protect foreign investment (i.e. investor-state dispute
settlement), is not actively diffused to real business practice. There are fewer dispute
arbitration cases in this region compared to the international standard. This may be partly
because of the cultural background of the ASEAN countries to prefer solving issues
informally rather than utilizing a formal dispute settlement mechanism. Also, it is assumed
that the standard of investment liberalization is not always as high as other developed
counties. The ASEAN Comprehensive Investment Agreement (ACIA), which aims to be the
most comprehensive and highest standard of investment liberalization, protection and
promotion was only signed in 2009. ASEAN as a whole concentrates on improving
investment climate.

This paper first investigates how the ASEAN member countries attained economic
development by receiving FDI and what is the motivation to sign the TPP. It then examines
whether the TPP will have a positive impact on the ASEAN countries. It is hypothesized that
the IIA itself in general does not increase FDI, but rather it is used to protect existing FDI and
increase the competitiveness of the ASEAN countries by securing predictability and
3

transparency. It is also expected that the TPP will provide a “spillover” effect which
encourages integration and liberalization of the ASEAN.

4

Chapter One
Deepening the integration of ASEAN
ASEAN was established in 1967 with the signing of the Bangkok Declaration by the original
five members: Indonesia, Malaysia, the Philippines, Singapore and Thailand. Current
member states are ten countries with the accession of Brunei Darussalam, Viet Nam, Laos
PDR, and Myanmar in 1980s and 1990s. The Bangkok Declaration was signed by member
countries as the foundation of the ASEAN. According to ASEAN’s official website, the main
aims and purpose of ASEAN are 1) to promote and accelerate the economic growth, social
progress and cultural development in the region, 2) to promote regional peace and stability
through abiding respect for justice and the rule of law in the relationship among countries of
the region, and 3) to promote active collaboration and mutual assistance on matters of
common interest in the economic, social, cultural, technical, scientific and administrative
fields. Initially, the ASEAN tended to be viewed as a political cooperation against the
common fear for communism (i.e. People’s Republic of China) and regional conflicts (i.e. the
territorial dispute of Sabah between Malaysia and Philippines) among member states.7 The
decision-making system is called “ASEAN way” based on the consensus of member states
and characterized by a relatively loose approach to decision-making.8 ASEAN prioritized to
share the ideas of integration rather than deciding or negotiating a concrete process of
7

Keisuke Arai, “The establishment of ASEAN as the way of East Asian regional cooperation (in
Japanese),” Yokohama Kokusai Shakaikagaku kennkyuu vol.10, no. 3&4 (2005): 117
8 Ibid.128
5

integration on the ground of non domestic intervention. Therefore, the ASEAN tends to be
viewed as less integrated compared to the EU or other communities.

The economic cooperation aspect has received gradually more emphasis. Particularly after
experiencing the Asian crisis of 1997, the ASEAN evolved into a more economic-oriented
organization.9 The 2003 Bali Concord II declared that the ASEAN community would be
established according to three pillars: the ASEAN Economic Community (AEC), the ASEAN
Socio-Cultural Community (ASCC) and the ASEAN Security Community (ASC). AEC is
originally outlined by “ASEAN Vision 2020” presented in 2000 which aims to create a stable,
prosperous, and highly competitive ASEAN economic region in which there is a free flow of
goods, services, investment, and a freer flow of capital, equitable economic development and
reduced poverty and socio-economic disparities in year 2020.10

The Bali Concord II states that “in moving towards the ASEAN Economic Community,
ASEAN shall, inter alia, institute new mechanisms and measures to strengthen the
implementation of its existing economic initiatives including the ASEAN Free Trade Area
(AFTA), the ASEAN Framework Agreement on Services (AFAS) and the ASEAN

9 Julian Chaisse and Philippe Gugler, “The ASEAN in a new era: unveiling the promises” in
Competitiveness of the ASEAN Countries Corporate and Regulatory Drivers, ed. Philippe Gugler, et al.
(Cheltenham: Edward Elgar, 2010), 8.
10 “Declaration of ASEAN Concord II,” The official website of ASEAN, accessed May 7, 2011,
http://www.aseansec.org/15159.htm
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Investment Area (AIA); accelerate regional integration in the priority sectors; facilitate
movement of business persons, skilled labour and talents; and strengthen the institutional
mechanisms of the ASEAN, including the improvement of the existing ASEAN Dispute
Settlement Mechanism to ensure expeditious and legally binding resolution of any economic
disputes.”11

The first ASEAN-wide investment treaty was the Agreement for the Promotion and
Protection of Investments (AIGA) signed in 1987. AIGA is a relatively short agreement with
fourteen articles that covers investment protection and promotion and covered the general
standards of treatment to protect investment: “fair and equitable treatment,” “expropriation
and compensation” and “investor-state arbitration.” The general objective of the AIGA is
investment protection. Later, another agreement, the ASEAN Investment Area Agreement
(AIA) went into effect in 1999. The general objective of the AIA is to create a competitive,
free, and transparent business environment and includes the elimination schedule of
reservation list, transparency, and Most Favored Nation (MFN) treatment. The AIA aims to
liberalize investment which in turn aims to increase market competitiveness of the ASEAN
countries. It is possible to see that the characteristic of investment is evolving to investment
promotion and liberalization on the back ground that FDI is the back bone of economic

11 Ibid.
7

development in the ASEAN. However, the AIA was drafted before the Asia Financial Crisis
in 1997-1998. Although the AIA was intended to create a freer market to attract more FDI, it
was not comprehensive enough to attract additional foreign investors. There are several
articles covered by AIGA but not AIA (see table 1).

The strong will of economic integration was accelerated by the Asian Financial Crisis
(1997-1998) during which the ASEAN began to place an emphasis on luring foreign capital
inflows.12 The Asian crisis triggered enhanced corporation in the area of FDI and created a
favorable investment climate to attract FDI. The AEC Blueprint, adopted in 2007,
demonstrates the plan (2008-2015) to realize AEC discussed in several declarations including
Bali Concord II. It aims at a free and open investment regime to increase competitiveness in
attracting FDI and intra-FDI. This AEC Blueprint became the foundation for the principle of
the ASEAN Comprehensive Investment Agreement (ACIA) later signed in February 2009.

12 Julian Chaisse and Philippe Gugler, “The ASEAN in a new era: unveiling the promises” in
Competitiveness of the ASEAN Countries Corporate and Regulatory Drivers, ed. Philippe Gugler, et al.
(Cheltenham: Edward Elgar, 2010), 11.
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Table 1 Investment Treaties in ASEAN
Agreement for the Promotion and Protection of
Investments (AIGA) in 1987
Charactristics
1. ASEAN wide investment protection treaty
2. AIA benefits ASEAN investors first (between 20032010) and non-ASEAN investors (by 2020).
3. Includes portfolio investment
4. No articles on performace requirements

Covered provisions
1. Transfers
2. Expropriation and Compensation
3. State-State Dispute Settlement

ASEAN Investment Area Agreement (AIA) in 1998
Charactristics
1. Only covers market access.
2. Designed to further enhance the process of FDI policy
liberalization, promotion, facilitation and harmonization that was
already taking place in ASEAN.
3. High level FDI policy making body.
4. Excludes portfolio investment
5. No articles on performace requirements
Covered provisions
1. Most Favored Nation (MFN) treatment
2. National Treatment
3. Safeguard

ASEAN Comprehensive Investment Agreement (ACIA) in 2009
Charactristics
1.More comprehensive than AIA/AIGA, aiming to enhence investment environment in ASEAN to attract more interregional
investment and FDI.
2. ACIA has incorporated new provisions and made improvements to existing provisions of AIA/IGA.
3. Includes portfolio investment, with reservations taken if necessary and as appropiate.
4. Prohibits performance requirements which prohibits to request conditions such as export performance and hirement of local
people when inevesting to ASEAN.
5. Dispute Settelement provisions are more comprehensive including detailed procedures.
6. Reservation list with negative approach
Covered provisions
1. National Treatment
2. Treatment of investments
3. Transfers
4. Expropriation and Compensation
5. Subrogation
6. BOP Safeguards
7. General Exceptions
8. Transparency
9. State-State Dispute Settlement
10. Investor-State Dispute Settlement
Source: HIGHLIGHTS OF THE ASEAN COMPREHENSIVE INVESTMENT AGREEMENT (ACIA) (August 26, 2008),
Ishikawa, Koichi, “The outline and meaning of ASEAN Comprehensive Investment Agreement (ACIA)
(in Japanese)” International Trade and Investment Spring No.79, 2010,
Nor Ashikin Johari, "Investment policy co-operation in ASEAN leading up to ACIA"

The ACIA is a combination and revision of the language in the AIGA and AIA. For example,
national treatment and MFN is added in ACIA while those were not necessarily covered by
AIGA and AIA. Portfolio investment is covered by AIGA but not by AIA. The ACIA covers
9

portfolio investment. The fundamental principles of the ACIA are to create a free and open
investment regime to attract investments and achieve a higher level of economic integration
in the ASEAN. It has four pillars: liberalization, protection, facilitation, and promotion. The
ACIA prohibits performance requirements and partially realized pre-establishment (i.e. the
treatment to be accorded an investor in making an investment13) conditions of liberalization.
Also, the ACIA adopts a negative list approach which means service trade will be liberalized
unless specifically excluded. The important evolution of ACIA is that detailed procedures for
investor-state arbitration have been established and the prohibition of performance
requirements has been determined. Neither point was included in either AIGA or AIA.
However, the performance requirement of ACIA does not cover prohibition of several issues
such as research & development, hiring local employees, technology transfers, and locating
headquarters. Therefore, ACIA’s standard is not liberalized to the same level by the
Japanese model treaty such as Japan-Viet Nam BIT or Japan-Korea BIT, or the NAFTA-style
of treaties which will be mentioned later. Still, investment liberalization is steadily evolving
in the ASEAN member states.

Production network in ASEAN and the FDI trend

13

Jeswald W. Salacuse and Nicholas P. Sullivan, “Do BITs really work?: An Evaluation of Bilateral
Investment Treaties and Their Grand Bargain,” Harvard International Law Journal, vol.46, no.1, winter
(2005): 91
10

Production networks have been at the heart of recent growth among East Asian countries.14
Many intermediate inputs produced within the East Asian economies are bundled together to
produce final goods. Some inputs are more skilled labor-intensive intermediates produced in
high income countries and others are less skilled intensive and produced in low income
countries. These intermediates are traded internationally. Given international wage
differences, the cost-minimizing location of production will be realized.15 Higher income
countries (for example, Japan, Korea and Taiwan) can outsource the production of
unskilled-labor-intensive inputs to the lower wage countries (for example, China, Vietnam,
and Indonesia). The wage difference and the geographic closeness between the East Asian
countries make it possible to realize these vertical production networks. Also, higher income
countries can raise the average skill intensity of their own production by outsourcing less
skilled intensive work to lower income countries. At the same time, low income countries
have more demand to produce relatively more labor intensive inputs. Thus, the average skill
intensity of skilled labor in lower income countries rises as well. As a result, a cycle of
optimal production allocation is developing in the East Asian economies in addition to the
success in reduction in trade costs both of which trigger an increase in trade flows. In
addition, scale economies provide incentives for the formation of regional production

14 Mona Haddad, “Trade Integration in East Asia: The Role of China and Production Networks,” World
Bank Policy Research Working Paper 4160(2007): 3
15 Ibid.
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networks.16 Also, to minimize the transport costs and the fixed production costs, input
suppliers and output producers have an incentive to serve the global market by choosing to
produce in a single common location. As a result, this agglomeration of economic activity
drives up wages in the emerging industry cluster, namely the East Asian production
networks.17

Since the 1980’s the industrialized countries in East Asian economies have invested in
low-wage countries in the region to move their production capacity there. These relocations
have helped the developing countries in the region to increase their competitiveness in
manufacturing and upgrade their industrial capacities and exports. It is illustrated by the fact
that affiliates of Japanese multinational corporations in Asia have a strong export orientation
compared to Japanese affiliates in other part of the world; “the ones in Asia exported over
half of their production, compared to only 14 percent among the ones in North America.”18
Asian affiliates of Japanese firms trade within Asia: “over 80 percent of their exports and
over 95 percent of import.”19 Japanese firms have optimized the production networks by
fragmenting production processes at the least cost. It is hypothesized that FDI in ASEAN
have used for the expansion of this vertical production network. Also, the diffusion of

16
17
18
19

Ibid. 6
Ibid.6
Ibid.16
Ibid.16
12

production network, which let the economic growth of ASEAN, was a market-driven
development. As Baldwin mentioned, the trade of East Asian economies developed
production networks through “race to the bottom unilateralism” which means “unilateral
liberalization of tariffs on the parts and components trade”.20 The individual ASEAN
countries applied liberalization policies such as tax and tariff reductions in exporting
industries. Since the mid-1980s, Asian economies have achieved significant reduction in
tariffs unilaterally on parts and components. This non-discriminatory tariff reduction has
benefited the production fragmentation of Taiwanese, Korean and Japanese multinationals.
Lower tariffs are a key competitive factor for ASEAN countries. Also, in the ASEAN
countries, most incentives were used to channel investments and to counter disincentives21
rather than implementing liberalization across all industries.

The active movement to sign regional trade agreements has taken off after the
Japan-Singapore Economic Partnership Agreement (EPA) was signed in 2002. Since then,
the ASEAN member states have signed FTAs individually as well as regional trade
agreements. Until then, FTAs were not important for attracting FDI and increasing
competitiveness in the region. For example, the ASEAN FTA (AFTA) went into force in

20

Baldwin, Richard E. “Multilateralism Regionalism: Spaghetti Bowl as Building Blocs on the Path to
Global Free Trade,” The World Economy (2006): 1488-1489
21
Rachel McCulloch and Michael Plummer. “AFTA, AIA, and U.S. Direct Investment In Asia,” The New
Industrial Revolution in Asian Economies, vol.8. (1998): 273
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1992. Its utilization rate, which means the trade volume subject to the preferential tariff rate
of the AFTA, was less than three per cent in 1990s.22 However, with accomplishment of
eliminating tariffs of six original members in 2010, the utilization rate of AFTA increased to
38 per cent in 2010.23

Table 2 FTA network of ASEAN
Name of FTAs
ASEAN FTA (AFTA)
Australia-New Zealand-ASEAN
India-ASEAN FTA

Date of signature
February 27, 2009
August 13, 2009
November 29, 2004 (goods)
China-ASEAN FTA
January 14, 2007 (services)
August 24, 2006 (goods)
Republic of Korea-ASEAN FTA
November 21, 2008 (services)
Japan-ASEAN EPA**
March 28, 2008 (goods)
EU-ASEAN FTA
under negotiation
source: the official website of ASEAN, the World Trade Organization (WTO)
*ASEAN 10 countries FTA complete in 1999
**The negotiation on services still continues

Date of entry into force
January 28, 1992 (goods)*
January 1, 2010
January 1, 2010
January 1, 2005 (goods)
July 1, 2007 (services)
January 1, 2010 (goods)
May 1, 2009 (services)
December 1, 2008 (goods)
under negotiation

Currently, the ASEAN countries have individually signed FTAs and BITs with major
countries such as the EU countries, Japan, Korea, and China, as well as region wide. The
ASEAN countries are more aware of using FTAs/BITs as a way to obtain a higher level of
liberalization to increase competitiveness. However, the contents of treaties are not
necessarily at the level of the standard that developed countries request. For example, no
concrete issues in regards of investments are regulated in the ASEAN-Japan EPA yet. Article
22

Richard E. Baldwin, “Multilateralism Regionalism: Spaghetti Bowl as Building Blocs on the Path to
Global Free Trade,” The World Economy (2006): 1491
23
Seiya Sukegawa, “The utilization rate of AFTA is 38 percent except Singapore (in Japanese),” JETRO
Tsushokoho (April 13, 2011). The utilization rate of FTA can be calculated by dividing the trade volume
appeared in the certificate of rules of origin by total trade volume.
14

51 of ASEAN-Japan EPA says “The Parties shall, with the participation of Japan and all
ASEAN Member States, continue to discuss and negotiate provisions for investment, with a
view to continue to discuss and negotiate provisions for investment.24” On the other hand,
Japan has BITs/EPA with all ASEAN members except Myanmar. These treaties include the
Japan-Vietnam BIT which realized a high level of market access and investment protection
and therefore is called a Japanese model treaty. Japan has already secured higher standards of
investment environment in ASEAN; Japanese companies have a better environment to do
business in the ASEAN. On the other hand, the investment chapter of the ASEAN-China
FTA has relatively lower liberalization standards compared to the ACIA and Japanese BITs.
This is partly because the Chinese side had difficulties accepting those provisions. During the
negotiation of the ASEAN-China FTA, China had an opinion that the agreement should not
cover investment liberalization. But ASEAN contended that without liberalization issues,
there is no necessity for the agreement25 and only did China finally accept ASEAN’s
standpoint. In this way, the “ASEAN plus” treaty, treaty with outside of ASEAN member
states, has leveled up the content of investment chapters benefiting foreign investors but also
domestic investors and will eventually cause domestic reform in ASEAN member states as

24

“ASEAN-Japan Comprehensive Economic Partnership Agreement (signed March 28, 2008),” Japanese
Ministry of Foreign Affairs, http://www.mofa.go.jp/policy/economy/fta/asean.html
25
Chen, H., “China-ASEAN Investment Agreement Negotiations,” Frontiers of Law in China vol.1 (2006),
30 (Xiao, Jun, “ASEAN-China FTA: a pragmatic approach to regulating services and investment,” in
Competitiveness of the ASEAN countries, ed., Philippe Gugler and Julien Chaisse (2010): 255)
15

well26.

However, the application of BITs and the investment chapter of FTAs has not yet diffused.
ASEAN had been involved in fewer dispute settlement cases than the world trend. Antony
Crockett27 indicated the number of dispute settlement cases by region and noted that Asian
states have been respondents in only eight percent of pending and concluding ICSID28
arbitration cases and ASEAN states have been respondents in less than three percent among
those. It is publicly known that only five IIAs claims involve claimants from ASEAN States
while there have been many more ICSID cases involving South America (40 percent),
Eastern Europe (20 percent), and Africa (20 percent). He explains the reasons for fewer cases
as: 1) cultural preference for informal dispute resolution, 2) relative political and economic
stability, 3) more cautious approach to liberalization/political circumstances of liberalization,
4) consistently exemplary treatment of foreign investors, and 5) lack of awareness of IIAs.

The FDI inflow of the ASEAN has increased until 2007. FDI amount registered
approximately seventy billion US dollars in 2007. However, accompanied by the global

26

Koichi Ishikawa, “The outline and meaning of ASEAN Comprehensive Investment Agreement (in
Japanese)” Quarterly International Trade and Investment Spring No.79 (2010): 17
27
Antony Crockett, “Approaches to IIAs in ASEAN: a perspective from private practice” (power point
presented at ASEAN-OECD Investment Policy Conference in November 19th, 2010).
28
ICSID stands for International Centre for Settlement of Investment Disputes. It was formally
established in 1965 as an affiliate of the World Bank to resolve disputes between host countries and
foreign private investors.
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financial crisis in 2008, the ASEAN member countries experienced a decline in FDI flows.
Total ASEAN FDI decreased by 14.6% to USD59.7 billion in 2008 from USD69.9 billion in
2007. In 2009, ASEAN FDI even declined by 33.8% to USD39.6 billion. Among ASEAN
member states, Singapore (USD22.8 billion, 38% of share) is the principal recipient of FDI
followed by Thailand (USD9.84 billion, 16%), Viet Nam (USD8.10 billion, 14%), Indonesia
(USD7.92 billion, 13%), and Malaysia (USD7.32billion, 12%) in 2008. The principal sources
of FDI flows to ASEAN were the EU (USD7.3 billion), Japan (USD5.31billion), the ASEAN
(USD4.43 billion), and the United States (USD3.36 billion) in 2009. All the investing
countries and regions reduced the FDI, and the ranking did not change. The highest FDI flow
sector in the ASEAN is the services industry, which accounted for 50.5% in 2008, while the
share of manufacturing was 29.4%. Manufacturing FDI flow into the ASEAN in 2008 was
USD17.6 billion which is 4% decline from 2007. However, give the contraction in export
markets of the ASEAN, the decline in manufacturing FDI inflows can be seen as less severe
than expected.29

There are several factors assumed to have caused the FDI decline in ASEAN. Firstly, the
ASEAN Investment Report explains that the ASEAN economies are heavily dependent on
foreign investment and trade. FDI flows account for 16% of gross capital formation which is

“ASEAN Investment Report 2009,” ASEAN official web site, accessed April 29th, 2011.
http://www.aseansec.org/documents/AIR2009.pdf
29
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higher than the average of developing countries and FDI stocks accounted for 44% of GDP.30
Hence, the ASEAN economies are highly susceptible to change in external demand. Also,
vertical production chains or production networks with other East Asian economies make the
ASEAN easily affected by global economic crises.

Figure 1: FDI net inflow by top ten countries/region (US$billion)*

80.00
70.00

Viet Nam

60.00

Thailand
50.00

Singapore
Philippines

40.00

Myanmar
Malaysia

30.00

Lao PDR
20.00

Indonesia
Cambodia

10.00

Brunei Daruessalam

0.00
59.82 39.62
-10.00

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

Source: ASEAN Investment Report 2006, ASEAN Investment Report 2009 and ASEAN FDI statistics
* 2000-2003 is based on ASEAN Investment Report 2006, 2004-2008 is based on ASEAN Investment
Report 2009 and 2009 is based on ASEAN FDI statistics.
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Ibid.
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Table 3 ASEAN FDI by investing countries/region
2006
2007
2008
EU
10.67 EU
18.48 EU
Japan
10.23 ASEAN
9.46 ASEAN
ASEAN
7.6 Japan
8.38 Japan
Cayman Island
3.51 The United States
6.35 The United States
The Unites States
3.42 Republic of Korea
3.03 Cayman Island
Bermuda
1.32 Bermuda
2.78 Bermuda
Hong Kong
1.28 Hong Kong
1.67 Republic of Korea
Panama
1.27 China
1.57 China
Republic of Korea
1.25 Australia
1.04 Taiwan
China
1.02 Taiwan
0.87 British Virgin Island
source: ASEAN Investment Report 2009, ASEAN Foreign Direct Investment Statistics
* source is ASEAN FDI Statistics

unit: US$billion
2009*
13.06 EU
7.30
10.83 Japan
5.31
7.16 ASEAN
4.43
3.01 The United States
3.36
2.54 Cayman Island
3.02
2.12 Hong Kong
1.58
1.59 China
1.51
1.44 Republic of Korea
1.42
1.42 Bermuda
1.16
1.06 Taiwan (ROC)
0.69

Secondly, the investment climate of ASEAN varies among member states. According to the
World Bank’s “Doing Business 2011”, Singapore is ranked the number one country on the
ease of doing business while Lao PDR is ranked 171 among 183 countries.31 This implies a
disproportion of opportunities made availed to investors among the ASEAN countries which

31

“Doing Business 2011,” The World Bank and the International Finance Corporation (November 4,
2010), http://www.doingbusiness.org/reports/doing-business/doing-business-2011, 4
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can negatively affect the investment flows into the ASEAN member states individually.32 In
addition, investors will need to be able to view the ASEAN as a single regional market that
has more drawing power than individual markets.33 Hence, higher integration of the ASEAN
is an ultimate strategy for attracting more FDI to ASEAN member countries.

Thirdly, the emerging presence of China in East Asian economies can be seen as a threat to
ASEAN economies. Haddad has done a regression analysis regarding Chinese impact on
Southeast Asia in machinery goods which is the heart of the production sharing in East Asia.
Her study points out three points: 1) the decreasing unit value in the exports of finished
machinery from Malaysia and Thailand is associated with the emergence of China’s exports
of similar products, 2) the decline in the market share of the Southeast Asian countries in
exports of finished machinery is not associated with China, but rather with a reshuffling of
the exports and the markets of these countries, 3) China’s expansion in its exports of finished
machinery is causing the Southeast Asian countries to increase their shipments of
components to China relative to their shipments to other countries and regions.34 To sum up,
China’s rise can affect either positively or negatively on the ASEAN countries. Also, the
interdependence on production sharing networks on East Asian economies is too intricate to

“ASEAN Investment Report 2009,” ASEAN official web site, accessed April 29th, 2011.
http://www.aseansec.org/documents/AIR2009.pdf, 17
33 Ibid
34 Mona Haddad, “Trade Integration in East Asia: The Role of China and Production Networks,” World
Bank Policy Research Working Paper 4160 (2007): 25
32
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clarify the impact. Therefore, it is not clear that the decline in FDI is caused by Chinese rise.

The economic development of the ASEAN has been triggered by the East Asian production
networks which led the inflow of FDI from higher income countries such as Japan. This
market-driven development benefitted initially exporting industries in the ASEAN countries
and eventually contributed to individual country development. However, in recent years, the
ASEAN countries as a whole have started to utilize FTAs and BITs as a way to attain much
liberalized investment environment preferable for foreign investors and increase
competitiveness of the ASEAN countries to attract FDI.

To summarize, we have examined that the ASEAN faces longer-term challenges in
continuing to position itself as a center for global investment and trade, and remaining on the
radar screen for FDI among foreign investors.35 FDI to the ASEAN has declined due to the
negative impact of global financial crisis in 2008 and still struggles to take it back. It seems
that achieving higher integration of the ASEAN will enable foreign investors to view it as a
single market and that is the fastest way of increasing the competitiveness to attract more FDI
in the ASEAN. The ASEAN has been evolving its institutional framework. However, this
effort needs to be continued.

“ASEAN Investment Report 2009,” ASEAN official web site, accessed April 29th, 2011.
http://www.aseansec.org/documents/AIR2009.pdf, 2
35
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Chapter two
What is Trans-Pacific Partnership Agreement (TPP)?
The Trans-Pacific Partnership Agreement (TPP- originally called P4) is an FTA that went
into effect in March 2006. The original member countries are Brunei, Chile, New Zealand,
and Singapore. Article 20.6 of the TPP states that other APEC economies or other states may
join the Agreement on the terms agreed by the parties.36 On the basis of this article, on
December 14, 2009, the United States Trade Representative (USTR) Ron Kirk notified
Congress that President Barack Obama would intend to enter into negotiations on a regional,
Asia-Pacific TPP Agreement with the objective of shaping a high-standard, broad-based
regional pact.37 Also, in addition to the original members, Australia, Malaysia, Peru, and
Vietnam announced their intention to join the negotiations. Japan had showed interest in
joining the negotiation38 but the official decision was postponed because of the March 2011
earthquake. More APEC countries are expected to join the negotiation though countries such
as Korea and China are not currently participating in the negotiations. Negotiations on the
TPP with more countries began on March 2010 and the most recent negotiation was held in
Singapore in April 2011 by the current nine negotiating countries.

36 Foreign Trade Information System (SICE), Organization of American States (OAS), accessed April
29th, 2011. http://www.sice.oas.org/TPD/TPP/TPP_e.asp
37 United States Trade Representative, accessed April 29th, 2011. http://www.ustr.gov/tpp
38 “The Cabinet decision on basic policy for comprehensive economic cooperation (November 9th 2010)”
(in
Japanese),
Japanese
Ministry
of
Economy,
Trade
and
Industry
(METI),
http://www.meti.go.jp/topic/data/tpp20101109.pdf
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The TPP is characterized by a wide scope of coverage and high liberalization standards for
includes goods, investment, services, and government procurement, and it consists of
twenty-five chapters. Therefore, it will be more difficult for developing countries to be
involved in the negotiation because usually developing countries adopt protective policies to
domestic industries. In addition, the preferential trade agreements (PTAs) involving the
United States are by far the most comprehensive, in terms of their coverage of trade in goods
and services and their inclusion of WTO-plus provision in areas such as intellectual property,
labor and environmental standards.39 However, the TPP is a good opportunity for the
ASEAN member countries to increase competitive investment environment to induce more
FDI in the region. ASEAN has already signed with major countries such as New Zealand,
Australia and Japan (on the assumption that Japan decides to join the negotiation). Hence, the
most challenging issue for ASEAN member countries is how to negotiate with the United
States.

The US intention for TPP and FDI policy in ASEAN
Bergsten and Schott argue that the US participation for the TPP is crucial for both US
economic and foreign policy interests. The United States has pursued its regional trade
interests bilaterally and through multilateral groupings such as APEC which linked the

39

Ann Capling, “Multilateralising PTAs in the Asia-Pacific Region: A Comparison of the
ASEAN-Australia-New Zealand FTA and the P4 Agreement,” UNESCAP (2009): 3
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Western Hemisphere with Asian countries.40 The TPP-8 countries (Singapore, Chile, Brunei,
New Zealand, Australia, Peru, Vietnam, and Malaysia) represent the fifth-largest trading
partner of the United States, just behind Japan and ahead of Germany.41 Among current TPP
member countries, Singapore (ranked 15th among the US trade partners)42, Malaysia (18th),
and Vietnam (30th) are major trade partners. The American FDI in investments in computer
and electronic products sectors to ASEAN 5 countries, accounts for USD14 billion, far
exceeds that in China (USD5.7 billion) (see table 4). It is obvious that the computer and
electronic industries in these countries are highly competitive. Singapore also receives FDI in
information and finance sectors in addition to computer and electronic products sectors. Also,
American FDI to the ASEAN 5 countries (USD122 billion) is higher than China (USD49
billion) in 2009 (table 4). However, the U.S. companies tend to invest to host countries
through other places such as Cayman Island or Virgin Island. Therefore, the statistic does not
necessarily present precise investors’ trend.

On the other hand, nowadays, major Asian countries have prioritized regional trade
agreements (RTAs) rather than the WTO multilateral approach because of the stalemate of
the Doha Round. ASEAN have signed FTAs with China, Korea, and Japan. In addition,
40

Ibid.
Ibid. 11
42
“The United States and Singapore welcome increased trade and investment from Free Trade
Agreement,” last modified May 10, 2007,
http://www.ustr.gov/united-states-and-singapore-welcome-increased-trade-and-investment-free-trade-agre
ement
24
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RTAs such as ASEAN+3 (China, Korea, and Japan) and ASEAN+6 (China, Korea, Japan,
India, New Zealand, and Australia) are discussed. It is highly possible that Asian economies
will construct a large economic bloc in the future within Asia. Once constructed, there is a
possibility that the US exports and investors to Asia will be discriminated against. Bergsten
and Schott roughly estimate that an East Asia Free Trade Area could cost the United States at
least USD25 billion of annual exports immediately, which translates into about 200,000
high-paying jobs.43

The United States have played the important role of maintaining the security in Asia since the
end of the Second World War. The United States has built bilateral security alliances with
Asian countries such as Japan, Korea, and Australia. The TPP will ensure military
engagement as a balance against Chinese hegemony. Japan, Korea, and the ASEAN countries
all seek to maintain active US engagement as a "hedging strategy" against the rise of China.44
The TPP could begin to reverse this Asia-only regional trend by reasserting meaningful US
economic engagement in
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Fred Bergsten and Jeffrey J. Schott, “Submission to the USTR in Support of a Trans-Pacific Partnership
Agreement,” Peterson Institute for International Economics, last updated January 25, 2010.
44
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Table 4 The US foreign direct investment abroad (1994-2009)
Counrty
Indonesia
Malaysia
Year
1994
2004
2009
1994
2004
2009
All industries
8,402
(D)
16,005
6,222
8,909
13,486
Mining
6,576
5,655
4,863
(D)
484
2,657
Manufacturing
533
359
326
3,702
4,075
6,367
Food
15
13
-35
7
35
282
Chemicals
354
266
120
195
720
712
Primary and fabricated metals
14
-1
(D)
15
(D)
23
Machinery
13
7
20
36
58
286
Computer and electronic products
(D)
(D)
8
3,100
2,801
4,615
Electrical equipment, appliances, and
components
(D)
(D)
(D)
8
(D)
1
Transportation equipment
(D)
4
-86
(D)
(D)
51
Wholesale trade
35
138
68
337
(D)
333
Information
(D)
-54
-101
67
33
76
Depository institutions
252
444
(D)
(D)
(D)
1,355
Finance (except depository institutions)
120
347
696
238
(D)
483
Professional, scientific, and technical
services
(D)
25
103
122
139
277
Holding companies (nonbank)
n.a.
1,298
8,355
n.a.
(D)
1,516
Other industries
(D)
(D)
(D)
542
438
423
* Less than $500,000 (+/-).
(D) Suppressed to avoid disclosure of data of individual companies.
Source: US Deaprtment of Commerce, Bureau of Economic Analysis (BEA), International Investment Division

Philippines
1994
2004
3,517
6,176
(D)
(D)
1,085
2,480
154
129
353
389
14
10
(D)
27
207
1,385

2009
5,806
29
2,945
186
710
2
27
1,687

Unit:US millions of dollars
Thailand
1994
2004
2009
5,500
7,499
10,209
1,151
720
271
2,457
3,745
5,673
102
27
111
434
578
1,402
93
78
209
(D)
228
296
947
959
1,342

8
(D)
276
26
155
675

-6
-4
(D)
27
(D)
(D)

1
25
281
31
381
491

15
237
285
74
342
408

27
302
1,180
18
657
649

55
576
576
7
1,741
779

(D)
n.a.
(D)

-17
(D)
1,716

304
(D)
(D)

43
n.a.
738

145
10
374

290
265
607
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Counrty
Year
All industries
Mining
Manufacturing
Food
Chemicals
Primary and fabricated metals
Machinery
Computer and electronic products
Electrical equipment, appliances, and
components
Transportation equipment
Wholesale trade
Information
Depository institutions
Finance (except depository institutions)
and insurance
Professional, scientific, and technical
services
Holding companies (nonbank)
Other industries

1994
9,401
773
5,787
280
995
223
212
2,402

China
2004
17,616
1,966
9,008
388
1,811
286
564
1,719

ASEAN 5
1994
2004
44,306 83,660
7,832
7,007
17,969 22,300
278
204
2,104
3,403
244
88
376
971
11,296 13,164

2009
49,403
3,648
22,618
2,874
4,987
691
1,186
5,745

396
627
386
46
62

510
1,879
1,705
604
563

493
2,736
2,899
459
10,856

155
633
2,975
754
1,213

115
1,404
1,318
933
1,101

320
1,399
6,917
1,191
7,158

124
396
2,042
587
464

94
1,102
(D)
909
(D)

263
833
5,659
1,178
3,681

11

1,299

1,834

4,067

5,634

10,286

2,626

4,638

7,837

306
n.a.
1,440

597
1,452
422

605
3,882
2,602

627
n.a.
5,466

1,978
1,308
3,504

4,062
52,254
3,448

462
n.a.
4,186

1,686
(D)
976

3,088
42,118
2,418

2009
122,368
8,643
25,371
543
3,421
366
2,050
14,125

Singapore
1994
2004
20,665 61,076
105
148
10,192 11,641
(*)
(D)
768
1,450
108
1
327
651
7,042
8,019

2009
76,862
823
10,060
-1
477
132
1,421
6,473
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Asia and would allay fears about US withdrawal from the region. In both respects, it is
important to make progress on the TPP as soon as possible.45

Ambassador Kirk put the ambitious for the TPP negotiations in his letter to Congressional
leaders on December 14, 2009. He emphasized two points: one is to “create a potential
platform for economic integration across the Asia-Pacific region” which is the world fastest
growing economies; the other is to create a new template for a “high standard, 21st century
agreement” in terms of the coverage and scope. The US strategy for the TPP is to start
negotiating with New Zealand, Chile, Singapore and Brunei, original member countries of P4,
which are more capable of negotiating higher standards of agreement, and then to expand the
platform to other Asian countries. Also, the US wants to create new provisions on
"environmental protection and conservation, transparency, workers' rights and protections,
and development".46

Among ASEAN countries, Singapore is the only country which has an FTA with the United
States. Singapore supports the participation of the United States in the TPP. Singapore Prime
Minister Lee Hsien Loong stated on November 15, 2009, that "all of us welcomed very much

45
46

Ibid.
Ibid.
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the announcement of the U.S. yesterday to engage with the TPP."47 On the other hand, the
US domestic textile industry expressed opposition to the inclusion of Vietnam at the Trade
Policy Staff Committee hearing. Also, it is stressed by the National Association of
Manufactures (NAM) that there is “poor protection of intellectual property, licensing,
standards, regulation, subsidies and a lack of transparency”48 in Vietnam. The United States
had attempted to sign an FTA with Malaysia between 2006 and 2008. However, the attempt
did not succeed because of Malaysian government procurement preferences for ethnic
Malays and the size and scope of services liberalization, among other issues.

In terms of investment agreements, the United States has not signed BITs with any ASEAN
countries negotiating the TPP.49 However, it has some political foundations for negotiating
the TPP with these countries. The Investment Guarantee Agreements (IGA) have been signed
with Indonesia and entered into force in August 1967, and with Singapore (entered into force
in March 1966) and Malaysia (entered into force in April 1959). IGAs subrogate the insurer's
rights to the investors' rights whenever the insurers pay out compensation to the insured
investors although the IGA itself does not create substantive legal rights.50 Also, the United
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“Asia-Pacific Leaders Welcome Obama's Commitment to Trans Pacific Partnership,” International
Trade Reporter, November 19, 2009.
48
"Possible Inclusion of Vietnam in TPP Talks Sparks Controversy," Inside US Trade, March 6, 2009.
49
Trade Compliance Center, accessed April 29, 2011.
http://tcc.export.gov/Trade_Agreements/Bilateral_Investment_Treaties/index.asp
50
Michael R. Reading, “The Bilateral Treaty in ASEAN: A Comparative Analysis,” Duke Law Journal
Vol.42, No.3 (1992): 687
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States signed the Trade and Investment Framework Agreement (TIFA), which is seen as the
first step in the process of negotiating individual FTAs, with most of the ASEAN countries
individually.51 FTA went into effect with Chile (January 2004), Australia (January 2005) and
Singapore (January 2004) among current TPP negotiating countries.

The American model treaty which serves as the guideline when negotiating BITs was
created in 1980s’ and has since been revised. The BIT model program used to have two
strong goals: to protect the existing investment and to fortify the United States’ position on
various unsettled principles of customary international law.52 According to Michael Reading,
American BITs had not been sufficiently altered to fit the needs of the ASEAN due to these
underlying goals when the United States was negotiating BITs with Malaysia and Indonesia
in 1980s’.53 Therefore, the BIT negotiations with them failed because the United States BIT
model contains several clauses that are objectionable to most ASEAN states, and the United
States was not willing to negotiate and compromise on these provisions such as national
treatments and performance requirements54. Since then, there have been no BITs or FTAs
signed between the United States and the ASEAN countries except with Singapore.
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According to Office of the United States Trade Representative (USTR), the United States signed TIFA
with Brunei, Malaysia, Vietnam and New Zealand among TPP negotiating countries.
52
Michael R. Reading, “The Bilateral Treaty in ASEAN: A Comparative Analysis” Duke Law Journal
Vol.42, No.3 (1992): 690
53
Ibid. 691
54
Ibid. 694
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On the other hand, NAFTA went into effect in 1994 and gave a large impact to American
investment policy. NAFTA prohibits discrimination, actions tantamount to expropriation,
money transfer bans, performance requirements, and violations of the minimum standard of
treatment, in addition to binding arbitration action for investors.55 As a result, many cases are
filed under Chapter 11 (the investment chapter) of NAFTA which regulates investor-state
dispute settlement. Currently, the United States has been subject to nineteen cases (as of April
2011)56 which number are actually not so different from Mexico (publicly known, sixteen
cases57) which was expected to have the most cases when NAFTA was signed. This
demonstrates that the American initiative to develop investment protection often results in
creating more claims against the United States.

Therefore, Gagne and Morin argue that a revision in terms of both the substantive provision
and the procedural provision have been reflected in the 2004 model treaty which aims to
reach a better balance between the protection of investment and the protection of state
sovereignty.58 The most important revision for the substantive provision is the notion of
investment, and a minimum standard of treatment and expropriation. For example, minimum
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Gilbert Gagne and Jean-Frederic Morin, “The evolving American policy on investment protection:
evidence from recent FTAs and the 2004 model BIT,” Journal of International Economic Law Vol.9(2)
(2006): 358
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NAFTA Claims, accessed April 22, 2011. http://naftaclaims.com/disputes_us.htm
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treatment and expropriation were left undefined in NAFTA, the recent American FTAs and
the 2004 model BIT have included substantial clarifications aimed at limiting the scope of
these obligations.59 The notes limit the meaning of international law to “customary”
minimum standard, thereby preventing recourse to other sources of international law, such as
the WTO agreements, that could have imposed higher obligations for those states on the
treatment of foreign investors.60 This idea is followed by non-American FTAs such as the
Japan-Mexican EPA and the Japan-Chile EPA as well.

Some improvements were added to the procedural provision for 2004 model BIT and FTAs
signed after NAFTA. These are the improvements of investor-state procedures, the creation
of new mechanisms for labor and environmental law enforcement, and the absence of a direct
investor-state mechanism in the United States-Australian FTA. Gagne and Morin say the
reason that investor-state mechanisms are excluded in this FTA is not irrelevant due to the
fact that all Chapter 11 claims against the United States have come from Canadian
investors.61 The countries with enough capacity to apply the investor-state mechanism
frequently utilize this mechanism rather than in countries with a less developed legal system
where investors' rights are violated. On the other hand, the absence of direct investment-state
59
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procedures seems acceptable to the United States only for FTAs with developed countries or,
more precisely, with countries that have a legal system developed enough to assure American
investors.62 Because the TPP negotiations include Australia, it is not easy to predict if
investor-state mechanisms will be absolutely included in the investment chapter of the TPP.
Members of the House Trade Working Group sent a letter to Ambassador Kirk about the
objectives of negotiating TPP in January 2010. This letter includes that “the TPP could
follow the provisions of the U.S-Australia FTA which does not include investor-state dispute
resolution procedures outside a country’s judicial system.”63

The Japanese intention for the TPP and FDI in ASEAN
Japan has been the major foreign investor in the ASEAN region for a long time and economic
relations between Japan and ASEAN are very strong. Japanese manufactures have sometimes
outsourced the labor intensive work to the ASEAN countries where labor costs are lower, and
concentrated in a high skilled labor in Japan. As a result, they improved the efficiency of
productivity and created a production network in East Asia. Through this process and also
utilizing unilateral liberalization policies of ASEAN countries described in the previous
chapter, Japan increased trade and investment in the region. De facto or market driven
economic integration is already established. The intra-regional trade ratio of East Asia
62
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increased from 35.5% in 1980 to 52.3% in 2007 while NAFTA was 43.0% in 2007.64

On the other hand, Japan has prioritized the WTO multilateral trade negotiation over bilateral
trade agreements. However, the Doha Round faces the difficult situation of how to agree on
issues such as tariff reduction in agricultural products and service goods with a bigger
presence of developing countries. Furthermore, the Japanese government also prioritized the
multilateral negotiation of investment treaties initiated by OECD although it collapsed in the
1990s. Partly because of these backgrounds, the FTA/EPA was not the most important
agenda for Japanese industry policy. However, the New Growth Strategy (revised version of
January 2011) acknowledges that to establish an environment to share prosperity and growth
with Asian countries through FTA/EPA is a foundation of Japanese economic growth.65 De
jure economic integration is now strongly promoted by the Japanese government. After
signing the EPA with Singapore in 2002, Japan started to negotiate EPAs with multiple
countries. Despite that Japan was the late comer to signing EPAs, Japan has already signed
more than ten EPAs including ones with individual ASEAN countries by the end of 2010
(table 5). Japan now focuses on a broader FTA network in East Asia. For example, RTAs
such as the ASEAN plus three (Japan, China, and Korea) or East Asia Free Trade Area
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(EAFTA)66 and the Comprehensive Economic Partnership in East Asia (CEPEA) which
includes sixteen countries such as Japan, China, Korea, Australia, New Zealand and India are
discussed at East Asian Summit. The feasibility study of CEPEA by private sectors was
proposed by the Japanese government at East Asian Summit in January 2007. The Japanese
government aims to gain an economic stimulus through expanding the East Asian FTA
network. For Japan, the TPP is important in terms of keeping the equal footing to the Asian
market with the United States and moreover to obtain an FTA with the United States in
addition to receiving an economic stimulus from the TPP. It is estimated that Japan’s GDP
would grow 0.48-0.65 percent if it signed the TPP.67 However, because the TPP requires the
highest level of market liberalization among all the FTAs Japan has signed, it is difficult for
Japan to immediately decide upon the participation in the TPP. In particular, agriculture and
some service sectors would have difficulties with negotiating the TPP.

Conversely, Japan's first bilateral investment treaty was the Japan-Egypt bilateral investment
treaty signed in January 1978. Since then, Japan has signed thirty bilateral investment-related
treaties. Among these, twenty four investment-related treaties have been signed after 2000.
The most recent trend is that the Japanese government will include the investment chapter in
the Economic Partnership Agreement (EPA) instead of signing investment treaties
66

China proposed feasibility study in April 2005.
Calculation by Mr. Kawasaki, Senior Research Fellow of Economic and Social Research Institute,
Cabinet Office, Government of Japan
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independently. The biggest reason for seeking BITs is that Japan earns more from abroad.
The shift of the Japanese business model has been occured: Japan’s income balance
surpassed the trade balance consecutively since 2005. Also, sales of Japanese manufacturing
companies located overseas exceeded 201.7 trillion yen68 in 2008 (according to March 12,
2011 exchange rate, USD 2.463 billion). This trend demonstrates that Japanese business is
now more and more supported by income from abroad. In the past, Japan earned less from
abroad compared to the level of the United States and other European countries. Also,
Japanese investors mainly concentrated in manufacturing industries such as automobiles and
electronics went to American and European markets to establish new factories and sell their
products where the investment climate is fairly stable. Conversely, the United States and
other developed countries invest in the service sector or the financial sector where the amount
of investment is much greater than that of manufacturing sector. Japanese manufacturers have
invested in the ASEAN countries where labor is cheaper. These countries were eager to
provide incentives voluntarily to receive more FDI from Japanese companies.
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Table 5 Japanese bilateral investment treaties
No.
Type
Parties
Entry into Force
1
BIT
Egypt
01.14.1978
2
BIT
Sri Lanka
08.07.1982
3
BIT
China
05.14.1989
4
BIT
Turky
03.12.1993
5
BIT
Hong Kong
06.18.1997
6
BIT
Bangladesh
08.25.1999
8
BIT
Russia
05.27.2000
7
BIT
Pakistan
05.29.2002
9
BIT
Mongolia
03.24.2002
10
EPA*
Singapore
11.30.2002
11
BIT
Republic of Korea
01.01.2003
12
BIT
Viet Nam
12.19.2004
13
BIT
Cambodia
07.31.2008
14
BIT
Laos
08.03.2008
15
EPA
Mexico
04.01.2005
16
EPA
Malaysia
07.13.2006
17
EPA
Thailand
11.01.2007
18
EPA
Philippines
12.11.2008
19
EPA
Indonesia
07.01.2008
20
EPA
Chile
09.03.2007
21
EPA
Brunei Darussalam
07.31.2008
22
EPA
Switzerland
09.01.2009
23
BIT
Uzbekistan
09.24.2009
24
BIT
Peru
11.03.2009
27
BIT
Colombia
12.22.2010***
28
BIT
Angola
02.21.2011**
29
BIT
Papua New Guinea
02.10.2011***
25
BIT
Saudi Arabia
finished negotiation
26
BIT
Kuwait
finished negotiation
30
EPA
India
finished negotiation
31
TIT
Japan, Republic of Korea, China
under negotiation
32
BIT
Kazakhstan
under negotiation
33
EPA
Australia
under negotiation
GCC (Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and
34
EPA
under negotiation
UAE)
ASEAN
start negotiation(EPA
(Singapore, Indonesia, Viet Nam, Philippines, Brunei
35
EPA
took into effect in
Darussalam, the Lao People's Democratic Republic,
12.01.2008)
Cambodia, Myanmar, Thailand, Malaysia)
36
BIT
Algeria
start negotiation
37
BIT
Qatar
start negotiation
*BIT is included in the investment chapter of Economic Partnership Agreement
**Signed
***Finished negotiation
Source:Ministry of Economy Trade and Industry (METI)
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The importance of signing investment treaty for Japan was first described in “Economic
Growth Strategy (June 2007) and also later mentioned in “Basic Policy for Economic and
Fiscal Reform” (June, 2008) as the following: “The bilateral investment treaty will be signed
quickly and flexibly based on the needs of the private sectors. The order of negotiation should
be decided strategically. The priority will be Middle East, Africa, Latin America and Central
Asia region where there have abundant natural resources or the strategic base of each region.”
Japanese companies have traditionally had less investment in these areas because of fewer
Japanese businesses there. However, because of the shift of the Japanese business model,
there is a greater demand to sign BITs now. The criteria to start negotiation will be decided
based on 1) the guarantee for stable income or increase in income from investment in a given
country, 2) the necessity to improve business environment and the request from Japanese
industry, 3) the importance as an energy and mineral supplier, 4) the lower standard of
rule-of-law and political stability and 5) the political and diplomatic importance of a given
country. In addition, the reports mention that Asia does not have a comprehensive legal
system to receive FDI where Japanese companies have developed their production network.
Therefore, the necessity to institutionalize the investment climate in Asia through EPAs and
other legal treaties is also mentioned in the Japanese white paper on international economy
and trade.69

69

“White Paper on International Economy and Trade 2006,” Japanese Ministry of Economy, Trade and
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According to Mitsubishi UFJ Research and Consulting Company's research in 2009, Japanese
companies have expressed a strong interest in BITs and hoped that the investor-state dispute
settlement mechanism of BITs function as a deterrent or restraint for the host country not to
act against the investor's interests. Also, it became apparent that Japanese companies are
interested in tax treaties70 and social security71 treaties as well as BITs. Topics such as
transfer-pricing taxation, the prevention of technology drain without protecting intellectual
property rights and the immigration controls (i.e. the smooth issuance of visas) are also
important issues for Japanese companies. On the other hand, Japanese companies are not
eager to actively utilize the arbitration mechanism frequently because they are always prefer
to prevent conflicts against the host country governments rather than confronting them.
Therefore, it is necessary for Japanese companies to obtain abundant legal and policy-related
information to maintain a better business environment and prevent the host government from
abruptly acting against the investor's interests.

A typical example of when Japanese companies lost investment because of the lack of a BIT
is the telecom investment case in Colombia. Between 1995 and 1996 some Japanese
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Japan has signed forty eight treaties which are applicable to fifty nine countries as of April, 2011
according to Japanese Ministry of Finance.
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(Keidanren).
39

telecommunication companies invested in joint venture businesses in the telecommunications
sector in Colombia. However, the Colombian government liquidated Colombian Telecom
Company which had a bad loan issues in 2003. As a result, Japanese investors lost their
capital. However, they could not ask for the compensation by the official channel because
there was no BIT between Colombia and Japan.72 Since then, signing the Japan-Colombia
BIT had been strongly supported by Japanese industries and finally, its negotiation concluded
in December 2010.

Currently, Japan is negotiating BIT with Kazakhstan, EPAs (including an investment chapter)
with Australia and Gulf Cooperation Council (GCC) countries (Bahrain, Kuwait, Oman,
Qatar, Saudi Arabia and the United Arab Emirates), and the trilateral investment treaty with
the Republic of Korea and China. Because the Japan-China BIT that went into effect in 1989
is already obsolete, Japan wants to revise the terms of treaty to higher standards through
negotiating a trilateral investment treaty. All negotiating partners are also important natural
resource-exporting countries to Japan. As already mentioned, the Japan-ASEAN EPA took
into effect in December 2008, however, the detail of the investment chapter has not been
determined, and the negotiation is still ongoing.
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Akira Kodera explains that Japan negotiated a higher level of national treatment with the
negotiating party since the beginning of negotiation as well as the U.S. and European
countries. However, “this was a rather high standard for other negotiating countries in 1970s.
Then, Japan did not succeed in signing any BITs.”73 Partly because of this reason, he says
Japanese BIT negotiations had stalled for a long time. Japanese BITs require general
standards of treatment for protection and liberalization of investment such as national
treatment, MFN treatment, and fair and equitable treatment with little exception. It also
covers pre-establishment levels of liberalization, namely asking the host country to eliminate
barriers for investors when entering the market. The Japan-Korea BIT and the Japan-Vietnam
BIT are the model treaty for Japan in this respect. These BITs are no less comprehensive than
the global standard and contains liberalization and investment protection with little exception.

The Japan-Republic of Korea BIT (took effect in January, 2003) and the Japan-Vietnam BIT
(took effect in December, 2004) are characterized by 1) applying a negative list approach for
reservation list which means basically everything is liberalized with few exceptions, 2)
regulation liberalization, 3) the scope of investment covers portfolio investment, and 4)
establishing an investor-state dispute settlement process. However, not all Japanese BITs
have the same level of liberalization and investment protection as these model treaties (table
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6). For example, the level of investment liberalization is lower for both the Japan-Thailand
EPA and the Japan-Malaysia EPA despite the fact that they were negotiated after the
Japan-Vietnam BIT. The scope of investment for the Japan-Thailand EPA excludes portfolio
investment. This BIT excludes MFN treatment in the pre-establishment condition and adopts
a positive list approach for the reservation list which means liberalization is accepted as an
exception. In addition, there are limitations for applying the investor-state dispute settlement.
The Japan-Malaysia EPA determines the performance requirements no more than the level of
trade related investment measures agreements (TRIMs) which aim to “prevent WTO
members from imposing local content and trade balancing requirements as a condition for the
creation or operation of foreign investment projects.74” It also excludes portfolio investment
from the national treatment of the pre-investment condition and in general the liberalization
standards are lower than the model treaties of Japan. The Japan-Philippine EPA has not
determined the investor-state arbitration and therefore, Japan and Philippines are continuing a
negotiation to include the dispute settlement mechanism into the Japan- Philippines EPA. All
these different levels of treaties are coming at the request of the negotiating country rather
than at Japan’s request itself. In summary, it is found that Japanese BITs have high standards
of protection, promotion, and liberalization of investment, however the result varies
depending on the negotiating countries.
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Also, some Japanese BITs share the same idea with NAFTA. For example, article sixty of the
General Treatment of Japan-Mexico EPA says as the following; “Each Party shall accord to
investments of investors of the other Party treatment in accordance with international law,
including fair and equitable treatment and full protection and security. Note: This Article
prescribes the customary international law minimum standard of treatment of aliens as the
minimum standard of treatment to be afforded to investments of investors of the other Party.”
The concepts of “fair and equitable treatment” and “full protection and security” do not
require treatment in addition to or beyond75 that which is required by the customary
international law minimum standard of treatment of aliens. A determination that there has
been a breach of another provision of this Agreement, or of a separate international
agreement, does not establish that there has been a breach of this Article.” This follows the
interpretation of the NAFTA Free Trade Commission which limits the obligations of “fair
and equitable treatment.” Also, article seventy five of the General Treatment of Japan-Chile
EPA has the exact same language as article sixty of the Japan-Mexico EPA. In addition, the
Japan-Mexico EPA has the categorization in terms of treating the service sector in the
investment chapter instead in the service chapter as in NAFTA. Therefore, the content of the
Japan-Mexico EPA and the Japan-Chile EPA essentially follow the approach of NAFTA.
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In fact, the investment liberalization level is even higher in the Japanese model treaties. In
addition to providing the same standard of investment liberalization as NAFTA, Japanese
model treaties have subrogation provision which gives the right of the former Contracting
Party or its designated agency to exercise by virtue of subrogation any such right or claim to
the same extent as its predecessor in title76 while NAFTA does not allow.
It became clear that the terms and contents of Japanese BITs are the same level or even
higher level than that of NAFTA. However, Japanese BITs does not fully make use of their
capacities. According to the United Nations Conference on Trade and Development
(UNCTAD), 357 cases are officially registered as the investor-state arbitration at the end of
2009 and 225 cases are registered for ICSID and 91 cases are registered for The United
Nations Commission on International Trade Law (UNCITRAL). Among them, there is the
only one case which the Japanese company is a Claimant or Respondent of arbitration cases.

The only case where a Japanese company utilized the arbitration process is the Saluka case.
The special purpose company of Nomura International, called Saluka and located in the
Netherlands, acquired forty six percent of IPB's shares which was one of the four national
banks (“Big Four”) in the Czech Republic. Because the Big Four banks, including IPB, had a
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http://www.unctad.org/sections/dite/iia/docs/bits/korea_japan.pdf
44

bad loan issues, the Czech government provided financial support to the Big Four in order to
reconstruct their management, though IPB did not receive any support and instead was
ordered to be bought out by CSOB, another one of the Big Four and after the buyout, IPB
finally received financial support from the Czech government. The key points of this case are
1) the definition of investor (whether Saluka was to be protected), 2) whether the Czech
government's action was expropriation or not, and 3) whether the Czech government violated
“fair and equitable treatment.” This case was brought to arbitration under the Netherlands –
Czech Republic BIT. As a result, Saluka was firstly admitted as an investor base on this
treaty. Secondly, the arbitrator judged that the Czech government's actions were appropriate
government restrictions and not tantamount to expropriation. However, lastly, it was judged
that the Czech government's actions are against the investor’s fair and rational expectation
specifically, the Czech government's decision to not help IPB was the object of
discrimination. Therefore, it violated “fair and equitable treatment” of the BIT. Eventually,
the Saluka case was determined by the Netherlands – Czech Republic BIT. As the Saluka
case demonstrated, the concept of a BIT is not easy to understand. In particular, “fair and
equitable treatment” is a very important idea for protecting investment, though it is not clear
from reading the treaty what kind of treatment is guaranteed. Its significance is difficult to be
realized without experiencing the concrete case. Understanding this general standard of
treatment to protect investment depends on the situation and the context of the case.
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Among Japanese investors, there is still a lack of knowledge with regards to applying BITs or
the investment chapter of EPAs to the real business practice due less experience of using
dispute settlement mechanisms. Not many Japanese government officials even understand the
abstract definitions of investment protection, and not many Japanese lawyers have been
involved in an arbitration case. In fact, Kodera points out Japanese investors have been
unaware of the
idea of “fair and equitable treatment” because of its abstract character.77 On the other hand, it
is possible to assume that the lack of dispute settlements also comes from Japanese
companies' seeking to avoid lawsuits and maintaining a good relationship with the host
country government.

The Japanese government has established other channels to solve conflicts between investors
and host governments by utilizing EPAs. Japanese EPAs include a chapter on the Committee
for the Improvement of the Business Environment which is established between Japan and all
EPA partner countries such as Mexico, Chile and Malaysia.78 This Committee aims to solve
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disputes before the issue is serious enough to apply investor-state arbitration. It has solved
issues such as simplification and streamlining of government procedures, improvement of
security in the host country and better protection of investments. The merit of establishing the
Committee is to create a place that enables discussion between both governments and the
private sectors before the issues become too serious. One good example of the Committee's
work was its help in improving the Mexican customs agency’s ability to detect pirated
products since huge amounts of pirated products of Japanese brands had been imported from
China. Therefore, the Committee arranged to send Japanese experts to train Mexican customs
officials to become able to identify pirated products. Before this accomplishment, Japanese
companies had been suffering from losing potential sales because of the pirated products.

The Committee functions particularly well when a host government directly involves in the
issue. The merit of the Committee is that both a host country government and a
home/investing country government can assign a government official responsible for the
issue which is very convenient when discussing a policy-related matter. Also, regulations and
laws issued by a host government may be easier to be discussed because a host government is
responsible for these matters. However, the Committee is not well-suited for solving
individual cases among private companies where a host government has no direct
commitment. For example, Japanese companies had trouble collecting the accounts
47

receivable from Mexican agents. The damage was expected to be USD 60 million over 100
cases, for Japanese companies in Mexico79 and the Japan-Mexican Committee for the
Improvement of the Business Environment tried to solve the credit collection issue at the
early stage of the Committee initiation. Nonetheless, it has not been successful. Since the
case was a specific investment case between two private companies, there was no
enforcement obligation for the Committee.

Also, the Committee for the Improvement of the Business Environment maximizes its ability
when the issue is discussed at an early stage. For example, if a host country suddenly creates
a new regulation (such as excessive or repetitive regulatory measures) unfavorable for foreign
investment, a home/investing country government and investors, a host country government
will be able to discuss this new regulation through the Committee before it begins to affect
the investment. Through this process, the Committee might even be able to prevent formal
investor-state dispute settlement. However, in order to really make use of the Committee, it is
important that Japanese investors are equipped with enough information and knowledge
about the host government policy and understand the function of the investment treaty well.

To sum up this chapter, first it became clear that the US interest in the TPP is both political
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and economic. The strategy of the TPP negotiations is to start with small economies by
creating a high standard 21st century model treaties and then to apply these to larger
economies later. Also, it is important for US exporters to stay competitive with other Asian
exporters. Conversely, for Japan, ASEAN is one of the most important business partners.
Strengthening economic ties with the ASEAN countries by signing the FTA/BIT is a crucial
vehicle for Japanese economic growth. Since Japan has already signed EPAs and BITs with
individual ASEAN countries, the real challenge of the TPP negotiations for the ASEAN
countries is how to deal with the United States.

Secondly, the Committee for the Improvement of the Business Environment works as a way
to solve disputes in Japanese EPAs. Because ASEAN and Japanese companies have cultural
tendencies to avoid lawsuit and prefer to solve issues informally, this committee may
continuously work in the TPP. On the other hand, it is assumed that the United States will
follow the precedent investment chapter of FTAs. However, it is not sure how much the
United States requires the investor-states dispute settlement because there is a domestic
opposition to this provision. Therefore, the level of investment protection will be examined
during the TPP negotiation and the absence of investor-state arbitration may be one of the
options.
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Table 6 Comparision of Japanese investment treaties and other international investment treaties

1. Investment liberalization
a. NT before investment
b. MFN before investment
c. Prohibit performance requirement
Export requirement
Local content requirement
Local purchase requirement
Balance of import and export requirement
Restrction on domestic sales of goods and servcies
Technology transfer requirement
Requirement to locate headquarters
Requirement of R&D
Requirement to suply goods or servies from specific region
Requiremnt of hiring local people
Requirement of Nationality for managers, executives or member of boards of directors
d. Rservation list (negative approach)
2. Smoothness of investment activity
a. Consideration for entry into the country
b. Transparency
3. Protection to the investment
a. NT after investment
b. MFN after investment
c. Fair and Equitable treatment
d. Right to access to the court of justice
e. Compensation for expropriation
f. Compensation for state of emergency
g. Free transfer of payment, money
h. Designated agency of claim
4. Dispute settelement mechanism
a. Investor-State arbitration
b. State-State arbiration

Japan-China BIT
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Chapter Three
Do Bilateral Investment Treaties positively impact Foreign Direct Investment?
Some of ASEAN countries are eager to negotiate TPP. In chapter one, it become clear that
the ASEAN countries want to attract more FDI for further economic development and the
TPP is viewed as a vehicle to drive this additional FDIs. This chapter will examine the effect
of the TPP (specifically, the investment chapter) on the increase of FDI in the ASEAN
countries by examining previous studies. Some empirical studies have tried to answer what is
the pure effect of BITs by using econometric models. The objectives of BITs can be
summarized as protection, promotion, and liberalization of investment. And promotion and
liberalization of investment can be achieved through other tools such as the host country’s
unilateral liberalization policy. However, BITs play the most important role for the protection
of investment (such as compensation of investments and establishment of dispute settlement).
Therefore, it is not easily substituted by other instruments. It is assumed that the terms of the
BITs can affect the impact on the increase of FDI. The four following studies respond to
these questions, although some of the results remain incomplete:

Hallward-Driemeier (2003) found “little evidence that BITs have stimulated additional
investment”80 and that “treaties act more as complements than as substitutes for good

80 Mary Hallward-Driemeier. “Do Bilateral Investment Treaties Attract FDI? Only a bit…and they could
bite,” World Bank Policy Research Working Paper No.3121 (2003): 22
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institutional quality and local property rights”81 based on the assumption that countries with
weaker legal institutions can attract FDI by signing BITs. Because “80% of the FDI inflows
into developing countries are from OECD countries,”82 this study looked at twenty years
(1980-2000) of bilateral FDI flows from twenty OECD countries to thirty-one developing
countries. Again, there is no strong evidence that BITs have attracted additional FDI in the
study. Rather, it found that BITs are more effective in settings of higher institutional quality
and where institutions are already being strengthened.83 In addition, Hallward-Driemeier
points out that if the political cost of BITs exceeds the benefit, there is no merit to signing
BITs. For example, in the case of CME Czech Republic B.V. v. Czech Republic, the award
resulted in a USD 355 million to an injured investor under the Netherlands-Czech Republic
BIT. Policy-makers should calculate the merit and demerit of BITs before negotiations
because sometimes the demerit surpasses the merit. This means that a “BIT could bite” a host
country as Hallward-Driemeier expressed in the title of her paper.84 This case illustrated the
responsibility of a host country when signing BIT and the result implies that developing
countries should concentrate on improving the quality of domestic institutions first rather
than focusing on signing more and more BITs in order to attract FDI. In other words, if a
country already has a high level of rule of laws and better quality of institutions (such as
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stronger domestic protection of property rights), then the BIT demonstrates a better
performance. This suggests that if ASEAN countries have already accomplished higher level
of domestic legal institution, the TPP provides benefits to them.

Banga (2003) mentions that BITs play an important role in attracting FDI in an empirical
study on “how government policies may influence the inflow of FDI.”85 He classified
government policies into three groups: overall economic policy which strengthens the
fundamentals of the economy (such as GDP, real exchange rate, availability of skilled labor
and budget deficit/GDP, and so on.), national FDI policy such as tariff reduction policy,
investment incentives policy (such as tax holidays and repatriation of profits and dividends,
and so on.) and removal of restrictions (such as minimum capital requirements, performance
requirements and foreign ownership restrictions, and so on), and international FDI policy
which he defines as signing bilateral and regional investment treaties. The study looked at
fifteen developing countries, including the ASEAN member states, from 1980 to 2000.

After controlling for the impact of economic fundamentals of the host countries, the
incentives of FDI from developed countries and developing countries are analyzed separately.
As a result, the study found that developed countries and developing countries are attracted
by different FDI policies to invest in host countries. Developed countries are attracted by the
85
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removal of restrictions while lower tariff and fiscal incentives are important determinants of
investments for developing countries. In other words, developed countries demand
liberalization such as easier access to industries, removing foreign ownership restrictions,
reducing administrative procedures to start business and less or no performance requirements
while developing countries are attracted by fiscal incentives. The study also found that BITs
with developed countries have a stronger and more significant impact on FDI inflows as
compared to BITs with developing countries.86

Banga’s research first controlled for the economic fundamentals, and later examined the
impact of BITs. Therefore, his research was able to clarify the impact of individual economic
determinants and the impact of BITs on FDI separately. Then, he still found that although
individual economic determinants incentive to attract FDI, BITs still has a strong incentive to
attract FDI inflows. However, his research does not look at the role of BITs in detail which
can be divided into protection, liberalization and promotion of investments. In particular, the
protection element which is not covered by government policies is not captured in the
analysis very much. Also, the relationship between government policies (such as removal of
restrictions, investment incentives policy and tariff reduction policy) and BITs is not fully
explained. However, this study made clear that BIT works in terms of attracting investment
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from developed countries and those countries prefer liberalization policy which can be
attained by government policies in addition to BIT.

Salacuse and Sullivan (2005) hypothesized “the presence of a BIT between the United States
and a developing country has a positive impact on FDI outflows from the United States to
that developing country.”87 The study takes two approaches: analyzing a) the effects of U.S.
BITs on aggregate FDI inflows to more than one hundred developing countries in a given
year (1998, 1999, and 2000) and b) a ten-year survey (1991-2000) on the impact of U.S.
BITs on U.S. FDI outflows to thirty-one countries.88 The authors mention that the results of
the first regression indicate that the presence of a U.S. BITs have a large, positive, and
significant association with a country’s overall FDI inflows.89 The effect of U.S. BITs
appears to be stronger when a host country’s overall number of BITs with OECD countries is
below the mean (7.3 BITs). Also, it found that if a host country which has BITs with OECD
countries signs additional BITs with the United States, “the increase in FDI inflows is likely
to be substantially larger.”90 According to authors, the rationale of the strong effect of U.S.
BIT on FDI inflows to a host country is because U.S. BITs have stronger protection of
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investment which creates a less risky investment climate than ones with weaker protections.
In addition, it is mentioned that once the United States signs stronger BITs, OECD countries
can appreciate that benefit based on the MFN clause in OECD treaties.91

The second model picked up a dataset of U.S. FDI flows to thirty-one developing countries
from Latin America, Central Europe, and Asia for a ten year period (1991-2000), and
examined the impact of American BITs on these countries. This model excluded variables
that remain constant over a ten-year period such as telecom infrastructure, access to
deep-water ports, or labor force education.92 The result indicates that a) “U.S.BITs are more
likely than not to exert a strong and positive role in promoting U.S. and overall investment to
a host country,93” and b) they are also likely to “exert more of an impact than other OECD
BITs in promoting overall investment.94” Thus, the hypothesis of this study was correct: U.S.
BITs increase FDI in developing countries. Also, this study considers how U.S. BITs are
more effective than BITs with other countries. However, it is not easy to conclude in this way
because the stronger investment protection provision than in other BITs is not demonstrated
in the study. Also, it is possible to consider that there are other elements in U.S. BITs which
attract FDI to developing countries. These factors are not examined. However, this study tried
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to capture important elements of BITs (i.e. investment protection) which is rarely the focus in
other studies.

Busse et al. (2010) have done the most comprehensive empirical study by using a dataset
from 83 developing countries and 28 investment source countries over 27 years in order to
eliminate the sample selection bias and omitted variable bias because they address that many
of the previous studies lack in enough sample size. This study aims to “isolate the effects of
BITs from the effects of unilateral regulatory changes on FDI inflows.95” Also, by including
the variable “capital account openness” which represents a unilateral liberalization of a host
country and “political constraints” which represent institutional development of a host
country in the model, the study suggests that BITs may substitute for the institutional quality
of host country but not for unilateral regulatory liberalization.96 On the other hand, separate
regressions are run for the effect of U.S. BITs and for U.S. FDI. No clear link was found that
the U.S. BITs increase FDI in developing countries. Busse et al. come to the conclusion that
BITs do promote FDI flows to developing countries. In addition, BITs may even substitute
for weak local institutions, though probably not for unilateral FDI-related liberalization
measures.97 The study indicated that “the proliferation of BITs is likely to result in
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diminishing returns98” and that “costs may arise by reducing policy options that host
countries might want to consider in selecting FDI projects at the entry stage and in regulating
approved FDI projects after entry.99”

In summary, although Hallward-Driemeier drew a different conclusion, most of the studies
conclude that BITs have a positive impact on increasing FDI inflows to developing countries.
BITs even play an important role for promoting FDI from developed countries to developing
countries. Looking into the individual variables, all the studies found that the larger the GDP,
the greater the FDI inflows that were attracted. Almost all the studies showed that
macroeconomic stability represented by the inflation rate which has a negative correlation on
the attraction of FDI inflows, meaning that sound macroeconomic stability works positively
for FDI inflows. Also, Hallward-Driemeier addressed the quality of domestic institutions
determines the performance of BITs. Busse et al. found that BITs may even substitute for
weak local institutions, though probably not for unilateral FDI-related liberalization
measures.100 In addition, both studies mention that BITs bring demerits as well as merits. As
mentioned above, in the case of CME Czech Republic B.V. v. Czech Republic, the Czech
government was awarded USD 355 million to an injured investor under the
Netherlands-Czech Republic BIT. In addition, Busse et al. indicated that “the proliferation of
98
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BITs is likely to result in diminishing returns”101 and that “costs may arise by reducing
policy options that host countries might want to consider in selecting FDI projects at the entry
stage and in regulating approved FDI projects after entry.”102 These are important factors for
the ASEAN countries when considering whether to sign BITs. Since the ASEAN countries
seemed to have accomplished a higher level of unilateral liberalization, the question for them
is how to combine these policies along with BITs in order to improve their attractiveness for
FDI.
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Table 7 The privious studies regarding to the effect of BIT on the FDI to host countries
Name of
researchers

The model used
1. Levels of FDI flows
2. Ration of FDI/GDP
3. Share of Source Countries' FDI sent to host

The explanatory variables

The
number
dataes

GDP, GDP per capita of host country, inflation rate of host country, trade over GDP in
host country, the gap of average years of education between investing country and host
4261 or
country, the effects of the enormous political economic changes in Eastern Europe and
8153
the former Soviet Union (dummy variable), ratification of NAFTA (dummy variable),
ratification of BIT, and the years period of before and after the BIT ratification

4. Interaction of BIT and the rule of law and
corruption (KKZ)

GDP, GDP per capita of host country, inflation rate of host country, trade over GDP in
host country, the gap of average years of education between investing country and host
country, the effects of the enormous political economic changes in Eastern Europe and
the former Soviet Union (dummy variable), ratification of NAFTA (dummy variable),
ratification of BIT, BIT*rule of law, BIT*corruption

5. Interation of BIT and regulatory quality and
government effectiveness (KKZ)

GDP, GDP per capita of host country, inflation rate of host country, trade over GDP in
host country, the gap of average years of education between investing country and host
country, the effects of the enormous political economic changes in Eastern Europe and
the former Soviet Union (dummy variable), ratification of NAFTA (dummy variable),
ratification of BIT, BIT*regulatory quality, and BIT*government effectiveness

537

6. Interaction with law and order and corruption
(ICRG)

GDP, GDP per capita of host country, inflation rate of host country, trade over GDP in
host country, the gap of average years of education between investing country and host
country, the effects of the enormous political economic changes in Eastern Europe and
the former Soviet Union (dummy variable), ratification of NAFTA (dummy variable),
ratification of BIT, rule of law, BIT*rule of law, corruption, and BIT*corruption

537

HallwardDriemeier (2003)

The period

537

1980-2000
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Table 7 continued
Name of
researchers

The model used

The explanatory variables

The
number
dataes

The period

1.Impact of selective government policies and
investment agreements on aggregate
FDI:dependent variable:log of aggregate FDI
inflows

1. Overall economic policy; market size (log GDP, GDP growth rate), cost of labor
(real wage rate), availability of skilled labor (secondary enrollment rate, productivity of
labor), cost of capital (log annual average lengin rates), availability of infrastructure
(proportion of electricity consumed/GDP, transport and communication/GDP), real
255 or 270
exchange rate, exchange rate stability (percentage change in annual average exchange
1980-81 to
rate between local currency and US$), financial health (ration of external debts to
1999-2000
exports), overall economic stability that includes politial stability (budget deficit/GDP)

2. Impact on economic fundamentals and
government policies on actual and approved
FDI:random effects model (1987-1997)

2. National FDI policy (FDI from developed countries and developing countries);
tax holidays, concessions in number of industries, repatriation of profits and dividends,
access to industries, foreign ownership restrictions, ease of entry and performance
requirements

150

3. Impact of government policies and bilateral
agreements on FDI approvals from developed
and developing countries: random effects model

3. International FDI policy; whether APEC member countries, whether ASEAN
investment agreement member countries, and BIT(with developed countries and with
developing countries)

150

1.Effect of U.S. BIT on aggregate FDI flows to
developing countries

Number of BITs with OECD countries (excluding the U.S.) and non-OECD countries,
GDP, GDP per capita, net FDI inflows, exports of goods and services (per cent of
1998,
GDP), inflation rate, population, and rule of law (a country's ability to enforce laws
99,97,94
1999, 2000
and regulations without bribery and corruption, and of the independence of the
judiciary)

2. Ten-year survey on impact of U.S. BITs on
U.S. FDI outflow on thirty-one countries

GDP, GDP per capita, the number of BITs with OECD countries, bilateral real
exchange rate, total FDI inflows, U.S.BITs (yes or no), BITs signed, BIT ratified, and
age of treaty,

Rasimi Banga
(2003)

Salacuse and
Sullivan (2005)

279

1986-87 to
1996-97

1991-2000
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Table 7 continued
Name of
researchers

The model used
1. OLS fixed-effects estimation
2. PPML fixed-effects estimation
3. System GMM estimation

Busse et al. (2010)
4. Robustness checks and extensions, system
GMM estimation

The explanatory variables
BIT (dummy variable), lnGDP,ln Difference of GDP per capita between host country
and source country, GDP growth, inflation rate, trade openness, RTA (dummy
variable), PolCon (political constraints indicator), double tax treaty (dummy variable),
common currency between source and host country, CapOpen (indicator for capital
account openness; Chinn-Ito index on financial openness), PolCon*BIT, and
CapOpen*BIT,

The
number
dataes
3,70614,077

The period

1978-2004

2,76812,088

Full sample in the model, excluding; RTA, DTT, transition countries, and resourceintensive countries, adding low income countries, middle-income countries, period
1990-2004, developed source countries, developing source countries, United States
as source country, including total number of BITs ratified by source country

5. Robustness checks and extensions, alternative Bilateral FDI inflows in million US$, and in percent of the host country's GDP applied
FDI measures
separately for the model 1,2, and 3.
Source: Rashmi Banga. 2003. “Impact of government policies and investment agreements on FDI inflows,” working paper no.116, Indian Council for Research on International
Economic Relations; Matthias Busse, Jens Koniger, and Peter Nunnenkamp. “FDI promotion through bilateral investment treaties: more than a bit?,” World Econ (2010) 146:147-177;
Mary Hallward-Driemeier. 2003. “Do Bilateral Investment Treaties Attract FDI? Only a bit… and they could bit”; and Jeswald W. Salacuse and Nicholas P. Sullivan. “Do BITS really
work?: An Evaluation of Bilateral Investment Treaties and Their Grand Bargain,” Harvard International Law Journal, vol.46, no.1, winter 2005: 67-130
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Economic development of Malaysia and FDI
We examined how BITs attract FDI in the previous studies. Utilizing the facts found there, it
is now possible to investigate more in depth what determinants attract more FDI including
BITs and furthermore, to consider whether the TPP contributes to increased FDI in the
ASEAN countries. The ultimate question is whether BITs attract more FDI than
government’s unilateral policy can do. Malaysia is chosen as a case study in this chapter. The
population of Malaysia is 28.5 million,103 which is relatively small among the ASEAN ten
member countries. However, the economy of Malaysia is the third biggest among them, its
GDP is USD 238 billion, and GDP per capita is USD 8,423 in 2010.104 Like other ASEAN
countries, the economic development of Malaysia was supported by promoting export and
FDI. It was also found that there is bi-directional causality between GDP and FDI.105
Malaysia was a very successful case of increasing productivity and employment by
implementing an FDI liberalization policy.106 In addition, some of the empirical studies
suggest that FDI is an important source of capital; that it complements domestic private
investment; that it is usually associated with new job opportunities and enhancement of
technology transfer; and that it boosts overall economic growth in host countries.107 The
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share in GDP of trade (export plus import) of goods and service is 184% in 2008108 and the
share of investment in GDP is 21% in 2010. These data indicate that Malaysia a fairly
dependent on trade and FDI.

Figure 3 Malaysia GDP per capita (US$)
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Source: IMF, World Economic Outlook April 2011

Malaysia’s FDI policy was started by the Investment Incentives Act 1968, followed by the
establishment of free trade zones in the early 1970’s and the provision of export intensives
alongside the acceleration of open policy in the 1980’s109 combined with trade liberalization.
Okamoto (1994) mentions that Malaysia adopted different speed and degree of liberalization
of trade and FDI. Trade liberalization110 was implemented in a gradual manner while the FDI
liberalization was drastic and extensive.111 Foreign companies that invested in Malaysia
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108
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succeeded in increasing productivity and employment in addition to introducing new
technology to local companies. As a result, Malaysia increased FDI in the 1980’s until 2008.

Figure 5 Malaysian GDP growth (%)	
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Since then, the Malaysian economy has been changing. The export industry used to be the
leading sector while the Malaysian government aims to transit to a service industry-based
Developing Economies, XXXII-4 (1994): 477
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economy by increasing the GDP share of the service sector to 60% by 2020.112 Therefore,
the Malaysian government still aims at further liberalization of FDI now focusing on the
service sector. For example, 100% foreign equity has been allowed in 27 services subsectors
including health and social services, tourism, transport, business services, and computer and
related services, in addition to relaxing foreign investment restrictions in some financial
services.113 Also, in June 2009, the Government announced the modification of the Foreign
Investment Committee guidelines on the acquisition of interests, mergers, and takeovers; this
included in particular the repeal of its bumiputera (ethnic Malay) participation requirement114
which the USTR complained about in its 2010 National trade estimate report on foreign trade
barriers. This is a big change in the history of Malaysian FDI liberalization policy.

However, there are still regulation barriers in the area of trade and investment. For example,
Malaysia is not member of the WTO agreement on government procurement. Thus, the
government procurement liberalization is lower than the WTO standard: government
procurement is an instrument to favor local businesses. Foreign suppliers can join the tender
only if goods and services are not available locally.115 Also, protection of the automobile
industry, protective regulations in service industries, and a lower standard of transparency to
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avoid anticorruption are still barriers for foreign investors. It is assumed that the Malaysian
government will be required to clear these issues when negotiating the TPP. On the other
hand, the Malaysian economy was hugely damaged by the global financial crisis in 2008 and
still remains vulnerable in the eyes of major investors such as the United States, Japan and
the EU. Some people see Malaysia's commitment to the TPP as a method to reinforce the
government's economic reform agenda.116

According to UNCTAD, Malaysia has signed 35 BITs including countries from Europe,
Africa and Asia but not with the United States. There is the only one case which publicly
known Malaysia as a Respondent of the state-investor arbitration on the ICSID.117 Also, the
Kuala Lumpur Regional Centre for Arbitration (KLRCA) was established in 1978 under the
auspices of the Asian-African Legal Consultative Organisation (AALCO) in Kuala
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Lumpur.118 KLRCA which adopts UNCITRAL Arbitration Rules and supported by
Malaysian government aims to conduct a domestic and international arbitration proceedings
in Asia. Some of Malaysian arbitration cases may be disputed in KLRCA.

Thus, it is possible to conclude that the investment chapter of the TPP will provide a chance
to strengthen Malaysia government to improve the investment climate and thus, contribute to
increase the competitiveness of Malaysia. It is clear that the Malaysian government
conducted extensive and drastic FDI liberalization policy, in addition to sound
macroeconomic situation, resulted in attracting FDI and furthermore to realize the economic
development of Malaysia. On the other hand, one of the three roles of BITs, the protection of
investment, is not achievable by unilateral government policy. Although government
unilateral policy plays an important role for the promotion and liberalization, the protection
of investment in particular is difficult to guarantee by government policy because
institutionalized better investment protection instruments (i.e. establishing investor-state
dispute settlement and guarantee an access to international dispute settlement institution) can
be a burden for the government. Therefore, although the investment chapter of the TPP itself
cannot drive FDI, it can complement a Malaysian government intention to attract more FDI.
This Malaysian case extends to other countries as well because other ASEAN countries have
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also developed through receiving FDI.
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Conclusion
This paper has examined the motivation of the ASEAN countries to sign a TPP through
specifically focusing on the investment chapter and its expected impact. The findings of this
paper clarified that the ASEAN countries have developed through the promotion of FDI and
trade liberalization. This trade and investment were coming from developed countries such as
the United States, Japan and the EU. For example, Japanese and other East Asian countries’
multinational enterprises (MNEs) have outsourced labor-intensive work to the ASEAN
countries which has resulted in vertical production networks in East Asia. The ASEAN
countries, especially exporting industries, have adopted new skills and technology from
foreign investment and Asia has now become the heart of global economic development. The
Asia-Pacific region accounts for nearly 60 percent of global GDP and roughly 50 percent of
international trade.119

On the other hand, the United States has been playing an important role after the Second
World War in terms of developing security and as the world’s largest economy in East Asia.
Because there are already several Asian-only RTAs negotiating, the United States exporters
and investors do not want to be discriminated by this Asian economic bloc. Also, the United
States aims to create a new comprehensive and highly liberalized FTA model through its
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negotiation of the TPP. The United States therefore requests a high standard of investment
protection, promotion, and liberalization.

The ASEAN has always been the essential trade and investment region for Japan. As
mentioned above, Japanese MNEs have improved their efficiency by moving production to
the ASEAN countries. Japan already has bilateral trade agreements with each of the ASEAN
countries in addition to the ASEAN-Japan EPA. Although the ASEAN-Japan EPA
investment chapter is still under negotiation, Japan has established a fairly favorable business
environment in the ASEAN. CEPEA, which is participated by sixteen countries from Asia
Pacific region and the ASEAN plus three RTA, is also an important issue for Japan. The TPP
is particularly important for Japan because Japan wants to keep on an equal footing with the
United States with respect to the ASEAN countries, and the economic benefits of the TPP are
necessary for Japanese economy. It has also been suggested that the Committee for the
Improvement of the Business Environment, which institutionalizes the Japanese way of
dispute settlement, may function well to promote more trade and investment.

Some empirical studies have concluded that BITs have a positive impact on increasing FDI
inflows to developing countries and that BITs may even substitute for weak local institutions,
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though probably not for unilateral FDI-related liberalization measures.120 Sound
macroeconomic stability has also helped to attract FDI. Based on these results, for example,
Malaysia, which implemented an extensive and drastic unilateral liberalization of investment
policy as well as trade liberalization and maintained fairly sound macroeconomic stability, is
expected to benefit from the TPP.

On the other hand, the ASEAN in general still remains a vulnerable economic situation due to
the global financial crisis in 2009. For further economic development, the ASEAN countries
will need to continue to improve their competitiveness in order to attract more FDI. The TPP
is expected to provide a positive impact on attracting FDI for two reasons: First, the TPP will
make the negotiating country reform its domestic regulations. For example, Malaysia still has
regulations which are unfavorable to foreign investors such as automobile industry protection
and protective regulations in service sector. The negotiating government will gain momentum
to reform these protective regulations and policies. Second, and more importantly, the
investment chapter will increase in investment predictability and stability for foreign
investors by establishing a dispute settlement procedure which has so far not been
accomplished by the current unilateral liberalization policies. This element will improve the
competitiveness of the ASEAN countries in attracting FDI as well as protecting existing
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investments.

In conclusion, the investment chapter of the TPP will contribute to increase FDI in the
ASEAN as a whole because its impact may lead a “spillover effect” to non-TPP negotiating
countries in the ASEAN. This paper have examined that the ASEAN countries have
improved its investment climate (such as a higher liberalization of investment) by negotiating
FTAs with extra-regional countries such as Japan, China, and Korea (“ASEAN plus” FTAs).
Therefore, the TPP negotiation will also give the same impact to the ASEAN where now tries
to improve the investment climate by implementing the ASEAN Comprehensive Investment
Agreement (ACIA) signed in 2009. This process will eventually lead to improve the
competitiveness of the ASEAN.
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