
Smoking in the 

J.R, Adjunct M c w r  

of Law, Univtnity of 
Puga Sound School d 
I.A+ 

Smoking 
- ..  

Questions 
and 
Answers 

No. 6 in 
s series 

Workplace: Legal Issuerp 
Q: Employen justify inaction oa the smoking issue by cla'uning an obligation to 
protect the rights of smokers. Does such an obligation exist? 
A: This fence-straddl'i policy is a fallacious one bcuuse it rtsts u p a  a Fundamentally 
unsound premise: that smohn have a legal right to aoh in the wfkplact. Even 
Lawrence Ash, attomq b r  the Tobacco Instinue, is quoted in tftc September 1986 issue of 
F o m w  as stating tfiat "Smokers wu1d be hard p d  to find a kgal theory that gives 
them the right b~ smoke." 

Q: On what grounds can you make the assertion that smokas have no rights? 
A: Smokers do have righfs-aactly the same rights as nonsmobcn. By common law. these 
include the right to a safe and healthful place of work. Then is aodr'mg in our common 
law system which indicates then is any more a right to smoke dun then is a right o sing 
at the top of one's voice or any ather activity that is not necessary to the performance of 
essential elements of an assigned job. 

Q: Has this assertion been backed by the courts or legislation? 
A: Since the 1972 Surgeon fieneral's nport w e d  that cigarette smoking was dangerous to 
nonsmokers, both court ~ l i i g s  and state, county, and city s t a m  and regulations have 
prwidtd various rewards or protenions to the involuntary smoker. More than 40 states and 
the District of Columbia haw e n a d  some form of legislation to restrict smokiig in 
public. Many smtes have gone even further to legislate smoking ia certain workplaces. 

-Among those starcs are Alaska. California, Colorah, Coonectinu. Minnesota. Montana, 
Nebraska. New J e w  New York, Ongon, and Utah. d } 
Monwer, then is a rapidly developirig body of law resulting in the award of disability 
benefits, unemplayment compensation bendits, injunctive n l i  aad othcr judicial remcdics 
on discrimination and handicapped theories to worken who s u f k  from exposure to smoke 
in the workplace. 

Additionally. a Rcent decision in W i n g t o n  State (MECYthy v. Division of Social and 
Health Services, June 3Q 1988) may haw set an imponant p&t br negligence cases 
and damage awards against employers who do not protect the btslth and safety of their 
cmployets by prwiding nnoIrt4kc ewironmznrs. This m l d  tllaw employees to sue their 
cmployen for damages directly rather Ehan circuitously through unanploymmt 
compensation or disability relief. 

. Q: Dw thk mean that it b &gal to smoke at the.mKkpw 
A: Nothing is that simpk. Although tfrerc b r defhitc uend in k t  of fhc noasmok. not 
every plaintiff will win his or her suit. On the other hand, no smoker has WQ absolute 
or secured right u, smoke in the workplace. 

Q: What about hiring prilctices and personnel policies? For ktancce, is it legal to 

make a workplace smoke frte? Or to refuse to hire smokcn? Or to reward 
nonsmokers with bencfifs or ~oIIWJ? Isn't this c k a k h d o n ?  N A: M is pr(mly legal. Smoking, it must be remembered. is an orwnd -riS4cC 0 
Employers legally discriminate m r y  day based on acquired cfraraacristics such job N 

record. education. performance. absenteeism. etc. Just because smoking is 1 4  doesn't '2 
make it 3 right. Many legal activities (spitting. playing loud music erc.) arc forbidden on Q) 
rht job. b, 

Hiring bans. however. usually arc not to be recommended. It is difticult ro cnmrce Q, 
crnplqee behavior our of die workplace. Such 3n inability to conml cmployecs' activlt~es 
has the porentiol to erode the srrength of the policy at h e  work sire. 
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