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PREFACE

In both researching and participating in the process of planning and implementing rule of law reforms, I saw
several trends that seemed to indicate a need for change. It is these themes that have guided the development
of this paper and my hopes of its application in future rule of law promotion efforts. The experience of

donors and practitioners in countries around the world in recent years has illustrated that:

= Reforms led by international donors do not always coincide with local priorities or needs.

= [Institutional reforms often unravel after the international community’s departure due to a lack of
domestic capacity or support.

» The broader public is often excluded from—and disillusioned with—the reform process.

= Reforms do not always adequately address the need to develop a participatory tradition or the

existing public cynicism about democratic participation in government.

Certainly, these are themes already raised by a wide range of scholars and practitioners. Current wisdom

now dictates that:

= Development of both the process and content of reforms should include local input and be subject to
local control.

= Local capacity-building should be a priority in the reform process from the outset.

= Civic education is a necessary antecedent to effective democratic participation.

=  The reform process itself is equally as important as its final product in determining the legitimacy of

the institutions it creates.

Even among those that agree with these points, the question remains as to how these goals can be most

effectively accomplished. The research and program analysis I present here examines how public



participation in rule of law reform may complement existing initiatives to help achieve these goals." Such an
approach is certainly not immune to critique. Many international donors, state governments and publics
alike are skeptical about either the value or efficacy of public participation in government reform and work—
not least because it remains a new field of exploration with little empirical evidence to support it. There is,
however, much anecdotal evidence of state and local reforms of the police and judiciary where public
involvement was a key component in building public trust in the reform process and the government,
increasing the legitimacy of the police and judiciary, and improving the accountability and effectiveness of

these institutions.?

Through the analysis and examples included in this study, [ have attempted to provide an objective
assessment of the potential benefits and drawbacks of a participatory approach, raising issues relevant to
international and state actors considering whether to integrate public participation in their particular reforms.
I have also sought to address how civic education and gradual public engagement may be used to reduce
public cynicism and reticence toward democratic participation. In vetting the rationale, opportunities and
practical challenges to such participation, it is my hope that the initiatives discussed here may be successfully
integrated into current and future reform programs to provide a more holistic approach to rule of law

promotion in new democracies.

"In this vein, I have narrowed the focus to discussing only the public participation aspects of the broad range of policies necessary to
adequately address the rule of law needs in a new democracy.

2 This paper resulted from research on justice sector reforms in 100 countries representing a mix of common, civil and Islamic law systems;
of developed and developing countries; of homogeneous and heterogeneous populations; and of a variety of past political regimes in
various stages of democratic development. While select examples have been cited in this paper, space and time constraints prohibit the full
diversity of participation initiatives undertaken by these countries to be individually represented here. This paper has sought instead to
synthesize the shared experiences of these countries and catalogue the various participation mechanisms available to practitioners wishing
to incorporate such initiatives into their own programs. A full list of the countries considered in this study is provided in Appendix D, and
specific examples of programs in these countries may be found by consulting the references cited at the end of this paper.



EXECUTIVE SUMMARY

As both rule of law promotion and international involvement have become more prevalent in the democratic
reform of countries in transition, it is increasingly important to assess the effectiveness and appropriateness
of current practices in rule of law reform. The role of the public in defining, executing and evaluating these
reforms is, in this sense, of crucial importance. In this discussion, the justice sector takes on added weight
since—unlike longer-term constitutional development or legal reform processes—early improvements in the
justice sector have the potential to make an immediate impact on institutions with which people interface on
a regular basis, making reform of the police, courts and other justice institutions key to building popular
support for the emerging democracy. In order to advance our understanding of effective democracy
assistance, it is thus essential to evaluate the rationale, methodology and prospects for including public

participation mechanisms in rule of law promotion in the justice sector.

Public participation may be justified on a conceptual level as an embodiment of the very goal of democracy
assistance, affirming a democratic model that gives people a voice in their government and builds
accountability through public involvement in public institutions. A practical rationale for public participation
is also persuasive. Public involvement builds the participatory tradition necessary to develop a vibrant civil
society and the domestic capacity to address justice issues over the long term, thus providing insurance against

justice institutions reverting to non-democratic habits upon the departure of international donors.

Constructive public input in reform requires three distinct stages of interaction with the public: a civic
education campaign that prepares the public for full, meaningful participation; a consultation process that
solicits public input on the direction and goals of reforms themselves; and, finally, long-term public
participation in the reform and ongoing work of justice institutions. The public education and consultation
phases should be accompanied by concurrent processes to educate and consult justice sector personnel prior
to the participation phase. As both justice personnel and the public become invested in the reform process

through these three phases, they are more likely to defend and sustain the product of these reforms. A reform
3



process that is so developed—from within the country and through consensus—will thus be more likely to

garner the backing and commitment needed to sustain democratic change.

Public participation mechanisms appropriate to a particular country will depend on a number of factors,
including the security situation, availability of resources, capacity of justice personnel, and capacity of the
public and civil society. The range of participation mechanisms available can thus be tailored to meet the
needs and capacity of a particular society. Reformers may incorporate passive participation approaches, such
as increased transparency and improved state-community relations, or more active participation mechanisms,
such as complaint processes, citizen involvement in policy formation and decision-making, citizen oversight,

lay auxiliaries, and “civilianization” of justice institutions.

Case studies of ongoing police reforms in Kyrgyzstan and judicial reforms in Albania illustrate that public
participation could improve the effectiveness and sustainability of current reforms. Reforms in both
countries currently suffer from a legitimacy deficit common to many new democracies whereby—as
“democratic reforms” fail to meet the public’s high expectations of immediate, substantive changes in rights
protection and access to justice—popular support for democracy assistance itself begins to wane. These case

studies and broader experience show that public participation in justice sector reform holds the potential to:

= Build justice institutions that work with and on behalf of the public;

= Improve the transparency, accountability, effectiveness and legitimacy of justice institutions;
* Improve the implementation of existing democratic laws;

= Increase public awareness of the rights of citizens and responsibilities of state institutions;

» Increase public trust in, and utilization of, justice institutions;

= Increase public support for democratic reform; and

= Help build a democratic culture within society.



The effectiveness of participatory rule of law reforms will, in large part, be determined by how well the
organizational and operational challenges to participation are met. In this sense, reform programs must
effectively anticipate and remove common barriers to popular participation, decide whom to include and
when, resolve disputes between members of the “participating public,” account for spoilers gaining ground
through the more open process, and mitigate possible conflicts between domestic and international priorities.
If these and other challenges are met, public participation holds the potential to advance the rule of law as
part of a holistic reform program that leaves the country capable of managing its own justice issues in the

future.



PUBLIC PARTICIPATION IN JUSTICE SECTOR REFORMS

As both rule of law promotion and international involvement have become more prevalent in the democratic
reform of countries in transition, it has become increasingly important to assess not only the effectiveness but
also the appropriateness of current best practices in rule of law reform. The role of the public in defining,
executing and evaluating rule of law reforms is, in this sense, of crucial importance. In this discussion, the
justice sector takes on added weight since—unlike longer-term constitutional development or legal reform
processes—reforms in the justice sector represent early steps in rule of law promotion with the potential to
have a more immediate impact on people’s daily lives, making them crucial in building popular support for
the emerging democracy. In order to advance our understanding of effective democracy assistance, it is thus
essential to evaluate the rationale, methodology and prospects for including public participation mechanisms

in rule of law promotion in the justice sector.

Rationale

The role of the justice sector in people’s everyday lives—and hence the importance of its effective reform—
cannot be underestimated. On the one hand, the justice sector is the only division of government to which
society has granted the authority to use force and coercion in the performance of its duties.” On the other
hand, the justice sector plays a key role in ensuring that conditions for the rule of law and protection of
democratic rights are maintained.* For both these negative and positive enforcement roles, the justice sector
thus serves as a kind of acid test through which people assess the progress of their own emerging democracy.
Justice sector reforms may thus act as either a boon or setback to broader democratic reform: if people feel
improvement in the protection of their person and their rights, they are more likely to support democratic

reforms and spoilers are less likely to gain adherents; if instead people are faced with continued insecurity

? Etienne Marais, “The Police-Community Relationship,” in L. Glanz, ed., Managing Crime in the New South Afvica: Selected Readings
(Pretoria, ZA: HSRC Publishers, 1993), 117; and Yonah Seleti, “The Public in the Exorcism of the Police in Mozambique: Challenges of
Institutional Democratization,” Journal of Southern African Studies 26 (2) (June 2000), 349.
4 .

Seleti, 349.



and abrogation of their rights—even while democratic reforms are ostensibly underway—they are more
likely to lose faith in the democratic process, handing spoilers both an argument and an audience.” By
increasing public awareness of—and engagement in—reform efforts, public participation in justice sector
reforms could thus be key to not only increasing the effectiveness of these institutions, but also fostering the
public’s faith in democratic change more generally and reducing opportunities for spoilers—outcomes that

ultimately contribute to the success of democratic assistance and long-term stability of the country.

Rationale for such participation abounds. First and foremost, public participation embodies the very purpose
of democratic assistance. It affirms the democratic model of giving people a voice in their government and
building government accountability through public involvement in public institutions. By fostering active
citizenship and community empowerment, it builds a participatory tradition in societies where it was not
present before and where it will be necessary for long-term stability.® Such an approach is predicated on the
belief that successful rule of law aid seeks not to import a specific model, but to facilitate domestic processes
that build a democratic state, effective justice institutions and a civil society capable of sustaining reforms.
As one scholar notes: “Such processes must be self-generated; they can be jump-started (with difficulty) but
not sustained by outsiders.”” Thus, while it is often taken as a given that institutional reforms need internal
support (i.e. political will within the agency), without external support as well (i.e. public participation),
reform efforts can easily lose the political backing and resources necessary to sustain them.® It is clear that
increased communication and cooperation between the public and justice sector personnel helps build this

external support by developing contacts and allies that reformers will need to prevent their institutions from

5 The levels of public confidence, spoiler influence and overall stability in a nascent democracy are clearly affected by many factors in
addition to successful justice sector reform—from economic recovery to reconciliation programs. Improvements in the administration of
the justice sector, however, offer early, visible signs of the government’s transformation and concrete changes in people’s daily interactions
with the police and courts. These early changes could be helpful in working with other factors to build public confidence in the new
democracy and marginalize spoilers seeking to undermine reforms.

°Ibid., 354.

7 Otwin Marenin, “The Goal of Democracy in International Police Assistance Programs,” Policing: An International Journal of Police
Strategies and Management 21 (1) (1998), 166.

8 Chitra Bhanu and Christopher Stone, Public-Private Parmerships for Police Reform (New York, NY: Vera Institute of Justice, 2004), 1-
2.



reverting to non-democratic ways after international donors depart.” Local ownership and participation is

thus crucial for the success of reforms and stability of democracy over the long term.

On a more practical level, public participation acts as a counterweight to the centralization and
standardization inherent in efforts to professionalize justice sector institutions. Developing concerted public
participation efforts to accompany professionalization reforms can counter the risk that internationally-
sponsored reforms and nationally-defined agendas crowd out local voices and priorities.'” Furthermore, as
states emerge from conflict or repressive rule, providing all members of the public with the opportunity to
voice their grievances contributes to long-term stability in these societies.'' By opening what could be a
technical, bureaucratic reform process to individual and community concerns, participation thus increases

public confidence in democratic reforms and reduces the sense of alienation that feeds support for spoilers.

Preconditions

Perhaps the most important prerequisite for public participation is a civic education process that prepares the
public for full, meaningful participation.'> A US Agency for International Development study identifies
three key results of civic education that underscore its relevance: increased knowledge about democratic
processes and institutions, as well as participants’ own government and their role in it; a greater sense of

political efficacy; and increased political participation.”” By educating citizens about other countries’

? Janice M. Stromsem and Joseph Trincellito, Building the Haitian National Police: A Retrospective and Prospective View (Washington,
DC: Trinity College, April 2003), 14.

19 peter Neyroud, Public Participation in Policing (London, UK: Institute for Public Policy Research, 2001), 6; Robert Friedmann,
Community Policing: Comparative Perspectives and Prospects (New York, NY: St. Martin’s Press, 1992), 73, 110; John Lindsay, “A
Community Policing Perspective on Crime Prevention in Canada,” in Steven Lab and Dilip Das, eds., International Perspectives on
Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 45; Michael D. Reisig, “Citizen Input and
Police Service,” in Merry Morash and J. Kevin Ford, eds., The Move to Community Policing: Making Change Happen (Thousand Oaks,
CA: Sage Publications, 2002), 44; and Mark Harrison Moore and Darrel Stephens, Beyond Command and Control: The Strategic
Management of Police Departments (Washington, DC: Police Executive Research Forum, 1991), 76-79.

"' Idea contributed by Louis Aucoin.

12 Civic education, increased transparency and public participation are essentially three distinct phases, with the first two serving as
prerequisites to the third. However, as transparency and participation overlap in many cases—particularly since transparency is often
achieved through participatory mechanisms such as public hearings, open meetings and press conferences—transparency will be
considered in this paper as type of (more passive) participation and is thus addressed in later sections on public participation mechanisms.
13 USAID Office of Democracy and Governance, Approaches to Civie Education: Lessons Learned (Washington, DC: US Agency for
International Development, June 2002), 1.



positive experiences and the methodologies of democratic participation, civic education demystifies the
process, providing a key opportunity to reduce popular skepticism about public participation in government
activity. There are, however, several parameters that should be considered in designing civic education

programs in order to ensure these outcomes are actually achieved.

Civic education should include all stakeholders in the reform process, including journalists, NGOs, the
business community, legal professionals, academics, community groups and individual citizens. The media
and NGOs are in a position to be both a target of and vehicle for civic education, as they need information
about democratic rights and reforms themselves, but also provide valuable access to the broader constituency

of their networks."

Even within these stakeholder groups, civic education programs must strive to reach diverse populations.
Civic education should be conducted in all relevant languages for a particular area to avoid excluding
minority groups from the political process. The program must also target and educate individuals who
reflect the socio-economic, ethnic, religious, age, gender and educational diversity of the country. Perhaps
the most important component of this effort is including hard-to-reach populations such as nomads,
internally displaced persons, refugees, rural residents, minorities and women. If these often-marginalized
populations are not included, civic education can reinforce social disparities between dominant and weak
groups—men and women, or majority and minority populations—in the political realm."*> Reaching a
representative population in the civic education stage becomes even more important since any disparity

entrenched in the process of public education will only be exacerbated in the process of public participation.

While the duration and design of a civic education campaign will vary from place to place, certain guidelines

are applicable in all cases. Perhaps most importantly, public education and participation phases should occur

14

Pepys, 11.
'3 UN Security Council, Report of the Secretary-General on the United Nations Mission in Bosnia and Herzogovina, (Final Report) (New
York, NY: United Nations, December 2, 2002); OSCE Mission to Serbia and Montenegro, Annual Report 2003 (Belgrade, FRY: OSCE,
2003); and USAID Office of Democracy and Governance, Approaches to Civic Education, 1.



consecutively rather than concurrently, with the civic education stage being conducted well in advance of the
expected activities necessitating public participation. Along the same lines, there must be adequate time
allowed for the civic education campaign to ensure it reaches the broadest possible public. Within these
parameters, civic education campaigns may be tailored to the particular needs and population of a given
country by including a variety of mechanisms—from meetings and pamphlets to plays, radio ads and school

curriculum about civic rights and duties.'®

Several particular considerations should be kept in mind for holding meetings in person. First, it has been
observed that frequent sessions, with participants meeting more than twice, are most effective; such a
program design should also try to anticipate and work around obstacles that may prevent such frequent
participation. Secondly, courses that include participatory activities are more effective than those that do
not; this is particularly important since the goal of civic education is to prepare people for democratic
participation. The civic education process thus provides an optimal place for citizens to begin learning these
skills. Thirdly, program instruction itself has proven critical to the effectiveness of civic education. As the
quality of instruction impacts the desired outcome of increasing political participation, organizers should
invest in instructor training and carefully consider who is most appropriate to conduct the meetings since
local actors are likely to be better-received than internationals. Fourth, civic education programs have
proven more successful when they frame discussions in terms of issues that are immediately relevant to
people’s daily lives. For example, instructors may be more successful at engaging participants if they
identify the primary concerns of the audience and impart lessons of democratic participation within this

context, illustrating how democracy and public participation can affect issues about which participants care

'S For example, plays and radio ads provide opportunities to reach populations with a high illiteracy rate or who live in hard-to-reach
locations. Pamphlets likewise offer a chance to reach rural populations that may not be concentrated enough to allow for a meeting in
person. Neil Kritz, Constitution-Making Process: Lessons for Iraq, Testimony before the US Senate Committee on the Judiciary,
Subcommittee on the Constitution, Civil Rights, and Property Rights; and Senate Committee on Foreign Relations, Subcommittee on Near
Eastern and South Asian Affairs, June 25, 2003. See also Thomas Carothers, Aiding Democracy Abroad: The Learning Curve
(Washington, DC: Carnegie Endowment for International Peace, 1999), 231.

10



deeply. Lastly, the program should be realistic, focusing on achievable short-term goals and moderating

participants’ expectations of the immediate effects that reform and public participation can deliver."”

A final consideration in designing civic education programs requires that they are planned well in advance,
as organizers must hire staff specifically for the civic education program, produce materials—often in several
languages, and partner with appropriate organizations and local government bodies.'® The decision on whom
to partner with must be carefully considered, as they must be entities that are considered neutral by the
population and government officials that are free from any implications of corruption—otherwise the
neutrality and legitimacy of the civic education campaign itself could be called into question.” Civic
education partnerships also afford an opportunity to educate the NGOs and civil society groups themselves,
as their involvement in the process will teach them about the mechanisms for community outreach and

democratic participation.

Challenges

Public participation programs, like any democratic assistance, are prone to myriad complications and
criticisms. These challenges should be thoroughly evaluated so as to anticipate and remove any barriers to
participation in advance. In particular, participatory reform plans for the police and judiciary should address
how to offset the lack of a participatory tradition, identify who to involve and when, resolve conflict between
members of the “participating public,” define appropriate roles and responsibilities for local and international

actors, translate commitments into action, account for spoilers gaining ground through the more open

'7 Mark Gissiner, “The Role of NGOs in Civilian Oversight of the Police,” in Andras Kadar, ed., Police in Transition: Essays on the Police
Forces in Transition Countries (Budapest, HU: Central European University Press, 2001), 192-195; USAID Office of Democracy and
Governance, Approaches to Civic Education, 1-3; and OSCE Mission to Serbia and Montenegro, Assisting Police Reform in FRY:
Ensuring a Coordinated Approach (Vienna, AT: OSCE, October 2002).
'® International Crisis Group, Afghanistan’s Flawed Constitutional Process, ICG Asia Report N°56 (Kabul, AF; Brussels, BE: ICG, June
12,2003), 17-18.
' For a more detailed discussion of navigating these issues in practice, see the Civic Education section on page 37 of the Kyrgyzstan Case
Study.
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process, and navigate the sometimes competing needs for an open, locally-driven process and an outcome

palatable to international donors.

Furthermore, organizers must grapple with the fact that the underlying goals of public participation
initiatives are—in at least one way—contradictory. In an effort to engage all sectors of the public and create
long-term stability, participation initiatives seek to involve the broadest possible spectrum of people and
garner diverse opinions. However, participation initiatives also seek to produce a locally-developed, shared
vision for reform and governance, requiring a consensus that may be undermined by this broad spectrum of
often-conflicting views. Organizers must thus find a balance between entertaining diverse opinions and
promoting consensus. While it is clear that consensus should not be achieved by consulting only like-
minded groups, the exact process for both achieving broad, diverse representation and forming a workable

consensus from which to move forward must be determined on a state-by-state basis.’

It should also be noted that, while institutionalizing public participation is a valuable part of democratic
reform, it is clearly only part of that reform. Mechanisms to increase public participation must be integrated
with broader justice sector reforms or unreformed areas will, over time, undermine progress made through
public participation. Participation alone thus cannot effect change, but must instead be considered as part of

a holistic plan for democratic reform of the justice sector.

20 Bach of these factors is addressed in more detail in the Troubleshooting Public Participation section on page 85.
2! This issue is addressed in more detail in the Plurality of Views section on page 92.

12



POLICE REFORM: FOUNDATIONS FOR PUBLIC PARTICIPATION

The call for greater public participation in police reform arises not only out of the democratic premium
placed on the people’s voice in government, but also as a response to recurring problems seen in police
forces across the world. These interrelated and intractable problems are largely legacies of the non-
democratic state—a function of the police continuing to serve in its old role as a state security force rather
than in the new public security role it must play in a democratic society. Police forces in new democracies
thus share many of the same challenges: The police force often suffers an accountability deficit since it
initially remains answerable only to the state—with no external accountability to the public—and since even
these internal accountability measures are of questionable efficacy.”* The police force also often lacks
transparency, being accustomed to having policies and procedures closed to the public—a problem that in
turn breeds corruption. The police force is also initially not equipped for—and thus ineffective at—its new
mission of protecting the people and their rights.> Each of these problems further contributes to a legitimacy
deficit in the eyes of the public, which often views the police with hostility, suspicion or indifference. The
recycling of militia personnel in the newly constituted police force likewise undermines the legitimacy of the
force, raising issues of whether the “new” force adequately reflects the training, qualifications and diverse
composition needed for its new mission in a democratic society.?* To date, police reforms that address these
issues in piecemeal fashion or without considering the interplay between police and society have been less

than successful.?’

2 Andrzej Rzeplinski, “The Police in the Constitutional Framework: The Limits of Policing,” in Andras Kédar, ed., Police in Transition:
Essays on the Police Forces in Transition Countries (Budapest, HU: Central European University Press, 2001), 74-76; Rachel Neild,
Sustaining Reform: Democratic Policing in Central America (Washington, DC: Washington Office on Latin America, October 2002), 5;
International Crisis Group, /ndonesia: National Police Reform (Jakarta, ID; Brussels, BE: ICG, February 20, 2001), 1-4; and OSCE
Spillover Monitor Mission to Skopje, Police Development Unit, Annual Report 2002: Finding New Solutions to Old Problems (Skopje,
MK: OSCE, 2002), 8-9, 15.
 Hugo Friihling, “Las Estrategias Policiales Frente a la Inseguridad Cuidadana en Chile,” in Hugo Friihling and Azun Candina, eds.,
Policia, Sociedad y Estado: Modernizacion y Reforma Policial en América del Sur (Santiago, CL: Centro de Estudios para el Desarrollo,
2001), 17-18; and Yakov Gilinskiy, “A Community Policing Approach in Russia,” in Steven Lab and Dilip Das, eds., International
Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 186-190.
?* Sanja Kutnjak Ivkovic and Maria Haberfeld, “Transformation from Militia to Police in Croatia and Poland: A Comparative Perspective,’
Policing 23 (2) (2000), 194-209.
25 The Kyrgyzstan Case Study on page 35 provides an in-depth example of these problems, but it is worth noting that such problems have
also been acknowledged in police reforms in Honduras and Guatemala (Neild, 16-21), Haiti (Stromsen, 10-15), Mexico (Taboado, 196-
199), South Africa (Marais, 8-14), Croatia (Ivkovich, 54-59, 64-65), Estonia (Leps, 90-91), Russia (Gilinskiy, 189-191), Hungary (Banfi,
13
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Democratic policing offers a framework to address these problems by shaping the police force into a
democratic institution that works with and on behalf of the public. People are, by the very definition, at the
center of democratic policing—as participants, service recipients and overseers. Democratic police reform
ultimately seeks a stable, democratic society in which the police are positioned to protect the people and their

rights.*

The role of the public in democratic policing varies according to which of the three basic public participation
models are applied. A public relations model improves police transparency and makes headway in
reorienting the police toward accountability to the public, yet provides for minimal public participation,
encouraging instead one-way communication from the police to the public and thus only passive public
participation. A police-community relations model goes further to encourage dialogue between the public
and police. A community policing model incorporates the broadest public participation, seeking to integrate
police-public relations into actual police work.”” Community policing is thus simply one type of democratic
policing approach, but it is the model that provides the most valuable framework for analyzing various

mechanisms of public participation in police reform.

Community policing model

Community policing—broadly defined—seeks a wider role for the police than mere law enforcement, aiming

to also develop proactive strategies of crime prevention, increase cooperation between the public and police,

maximize the use of community resources to carry out police functions, and decentralize the police force.*®

171-179; Szikinger, 115-117), and Yugoslavia (Simonovic, 154-157), among others, and also in donor program approaches more generally
(Crawford, 6-9).
26 Martin Edwin Andersen, La Policia: Pasado, Presente v Propuestas para el Futuro (Buenos Aires, AR: Sudamericana, 2002), 359; and
R.K. Raghaven, Policing a Democracy (New Delhi, IN: Manohar, 1999), 161-165.
%" Marais, 3, cites these three categories as being first delineated by Whisenand and Ferguson (1986: 261).
2 Dennis Stevens, Case Studies in Community Policing (Upper Saddle River, NJ: Prentice Hall, 2001), 7; Raghavan, 162; Marais, 12; and
Friedmann, 4, 60.
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The success of community policing depends on improving police accountability, transparency, effectiveness
and legitimacy. Community policing meets these goals in several ways. Since it is based on policing with
the consent of the governed, it shifts the locus of police accountability to the people.”’ It increases both
institutional transparency and police dialogue with the public, thus improving each side’s knowledge and
understanding of the other.** Working in a cooperative rather than coercive way in turn improves
institutional effectiveness since the efficacy of police depends largely on the willingness of the public to
serve as witnesses and assist with information. Community policing also increases institutional effectiveness
by providing more diverse perspectives in policy-making and another avenue for police to articulate and test
their judgments—both of which improve police performance.>’ Furthermore, public participation in
decision-making and planning processes produces community buy-in that facilitates short-term and long-
term compliance with police initiatives, which also increases police effectiveness. Finally, community
policing—based on public participation in police work—increases the legitimacy of police action since the
process used in developing police initiatives is just as important as the final product in determining
legitimacy.*® Public participation also increases representativeness—an important component of
legitimacy—since it presents an opportunity to diversify police force decision-making, which has historically

represented and protected the values and interests of the dominant groups in society.*®

The community policing model thus provides a natural framework for incorporating increased public
participation in police reform, allowing increased public input without requiring an additional “public
participation” layer of programming. While the various participation mechanisms could be implemented
piecemeal, they will be more effective and sustainable if they are instead integrated into a comprehensive

community policing framework. Furthermore, any public participation efforts—whether initiated under the

® James Vadackumchery, Indian Police and Equal Justice Under the Law (New Delhi, IN: APH Publishing, 1999), 2; and Marais, 3-4.
30 Adam Crawford, “Public Participation in Criminal Justice,” Criminal Justice Review 1999-2001 (Leeds, UK: Centre for Criminal Justice
Studies, University of Leeds, 2002), 2.
3! David Bayley, Democratizing the Police Abroad (Washington, DC: US Department of Justice, June 2001), 24.
32 Tom Tyler, “Procedural Justice, Legitimacy, and the Effective Rule of Law,” Crime and Justice: A Review of Research 30 (2003), 284-
292, 298-300.
33 Janet Chan, Changing Police Culture: Policing in a Multicultural Society (Cambridge, UK: Cambridge University Press, 1997), 38-40;
and Michael Brogden and Clifford Shearing, Policing for a New South Africa (London, UK: Routledge, 1993), 15-40.
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rubric of community policing or another model—must be part of broader democratic reform of the police
that will likely include legal reform, professional development, improved pay and working conditions, and

myriad other factors necessary to support a democratic police force.**

Civic education

As in any institution, meaningful public participation requires first that the public be educated about
democratic processes, as well as the rationale for reform and citizen involvement in it. The goal is not only
to teach people about their rights and duties in a participatory democracy, but also to increase the public’s
understanding of the new roles and responsibilities of citizens and police in a democratic society.> A civic
education process aimed at preparing citizens for participation in police reform should also meet the general

“best practices” criteria developed for timing and designing a civic education campaign.*®

Civic education regarding police reform should be divided into separate events targeting adults and children.
Adult civics programs may focus directly on educating citizens about their rights, the community policing
philosophy and current police policies. Other programs may take a more interactive approach to increase
citizens’ understanding about police activities, such as having citizens attend Police Academy classes’’ or
ride along on police patrols. The police may also have special events designed to increase awareness of their
profession, such as exhibits demonstrating police equipment and techniques®® or community policing TV and
radio programs.* The police may also give talks at meetings of targeted community groups, such as seniors

groups or neighborhood associations.*’

3* For simplicity’s sake, these broader democratic police reforms are not considered in any detail in this paper, and only the public
participation aspects of these reforms are addressed here.
35 Stromsem, 13.
3¢ See Preconditions section on page 8 for a detailed discussion of these criteria.
37 Daniel Carlson, When Cultures Clash: The Divisive Nature of Police-Community Relations and Suggestions for Improvement (Upper
Saddle River, NJ: Prentice Hall, 2002), 115.
38 Friedmann, 134.
3 Emil Plywaczewski, “The Challenges of Policing Democracy in Poland,” in Dilip Das and Otwin Marenin, eds., Challenges of Policing
gemocmcies: A World Perspective (Amsterdam, NL: Gordon and Breach, 2000), 166; and Stevens, 190.

Stevens, 31.
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School-based civics programs may include any number of mechanisms to increase police interactions with
youth, ranging from periodic police presentations and membership on school safety committees to a regular
beat officer presence in schools. The police department may also set up summer camps for at-risk youth.*'
Whatever the chosen mechanism, it has been found that youth civic education is typically more effective if

parents, teachers and school administrators are also involved in the programs.*

Police education

The new community-oriented role of the police requires a fundamental change in police culture. The
proactive public interaction required under community policing necessitates a different understanding of the
police mission, as well as different skills and training from those of traditional law enforcement duties.
Officers will need to know how to interact with different cultures, conduct community outreach, build

partnerships, and collaborate with the community in identifying and solving local problems.*

Police education will thus be needed to reorient the police force toward its new role in a democratic society,
educate officers about the value and need for public participation in their work, and increase officer
understanding of civil society. While police education may pursue a variety of avenues, it is essential that it
have universal participation within the force. If it is to be successful, the new participatory approach must
achieve “buy-in” across all ranks; thus police education efforts must involve everyone—and not only those
officers who will be assigned to “public participation” programs. Furthermore, to best secure officers’

commitment to the reform agenda, they should be involved in the process of developing reforms as well. If

4! Branislav Simonovic and Miroslav Radovanovic, “Crime Prevention in Yugoslavia,” in Steven Lab and Dilip Das, eds., International
Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 158; Alexis Aronowitz, “Crime
Prevention in the Netherlands,” in Steven Lab and Dilip Das, eds., International Perspectives on Community Policing and Crime
Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 69; Friedmann, 102; Stevens, 31, 192; and Lindsay, 51.

42 USAID Office of Democracy and Governance, Approaches to Civic Education, 3.

4 Jorge da Silva, “Law Enforcement with the Community,” in Errol Mendes, et al., eds., Democratic Policing and Accountability: Global
Perspectives (Ashgate, UK: Aldershot and Brookfield, 1999), 121; Ando Leps, “Estonian Police,” in Dilip Das and Otwin Marenin, eds.,
Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and Breach, 2000), 90-91; Chan, 43-44; and
Stromsem, 14.
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officers feel the reform program includes their perspectives and insights, they will be more invested in the

reforms themselves and committed to democratic change within the force.**

To help officers internalize the changes in policing philosophy and organizational culture, the department
should hold informal discussions, workshops and leader meetings to discuss the community policing
approach.* However, police education should also be infused through all police activities, including internal
department meetings, training for new and current officers, and internal officer evaluations. These trainings
and internal management style should thus be revised to be more participatory. After all, if police officers
are to respect and employ a participatory approach in their work with the public, the same approach must be
modeled within the police force. Furthermore, officers’ increased interactions with the community—for
example through participation in police exhibitions for the public and other civic education initiatives—will
also help officers internalize changes and bridge the divide between traditional and community policing

methods.

Police reorganization

The organization of the police force itself must undergo a philosophical and structural reorientation in order
to facilitate public participation in police work. The philosophical shift will build on police education efforts
and should be delineated through clear policy statements that include positive and negative reinforcement
mechanisms.*® These policy statements should consider not only general community policing principles, but
also all relevant laws, policies and internal procedures in order to harmonize all police practices with

community policing goals.*” This analysis and policy development should involve individual officers of all

4 Bayley, Democratizing the Police Abroad, 22-23.
4> Ruth Geva, “The Community Policing Approach in Israel,” in Steven Lab and Dilip Das, eds., International Perspectives on Community
Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 105.
4 Richard Ward, Managing Police Corruption: International Perspectives (Chicago, IL: University of Illinois at Chicago, 1987), 145-149;
and Bayley, Democratizing the Police Abroad, 26.
*7 Neild, 25.
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ranks from the outset in order to fully invest officers in the reform process.*® The structural reorientation of
the police force will depend in part on the particular participation mechanisms adopted, but it will almost
assuredly include decentralized decision-making and increased discretion for individual officers.*’ It may

also be prudent to establish an internal body to oversee the necessary structural changes.”

8 Bayley, Democratizing the Police Abroad, 22; and Ward, 145-149.
4 Claudio Beato, “Accion y Estrategio de las Organizaciones Policiales,” in Hugo Friihling and Azun Candina, eds., Policia, Sociedad y
Estado: Modernizacion y Reforma Policial en América del Sur (Santiago, CL: Centro de Estudios para el Desarrollo, 2001), 41, 51-52.
50

Moore, 76-77.
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POLICE REFORM: MECHANISMS OF PUBLIC PARTICIPATION

Public participation in police reform can take a variety of forms to meet the needs and capacity of a
particular community. Most reform programs, however, will include some combination of measures

designed to improve the transparency, accountability and effectiveness of the police.”’

Transparency

One legacy of non-democratic regimes is a “mystification” of the police force—initially intended to
preclude public involvement in police work and even public knowledge of what police work entailed and the
identity of officers.”® This lack of transparency was considered necessary to allow the police force to
function effectively, as its main function was defending the state rather that protecting the public.® In a
democratic society, however, the police force is a public institution that should be open to public scrutiny
and involvement. Thus, while it represents a passive form of public participation, increased transparency in
police operations is nonetheless the gateway to more active citizen participation in police work, greater

accountability, increased effectiveness and improved legitimacy.

Public records. The most fundamental step in promoting transparency is to make internal department
regulations and operational procedures open to the public. The police force may do this by making its
records available to the public upon specific requests or by proactively disseminating its policies to affected

groups.”® Such transparency serves both as the basis for familiarizing the public with the police force and as

5! Police reforms described here focus on actions that states, or donors to states, can take independently rather than on police reforms made
through international civilian police (CIVPOL) operations.
52 J. Moric, Uloga Policije u Demokratskom Drustvu—Dosezi Hrvatske Policije [The Role of the Police in a Democratic Society—The
Achievements of the Croatian Police], in J. Sintic, ed., Uloga Policije u Demokratskom Drustvu (Zagreb: Ministarstvo Unutarnjih Poslova
Republike Hrvatake, 1994), 121.
53 Albin Dearing, The Kyrgyz Law Enforcement Agencies—Legal Framework and Rule of Law, Assessment Mission Report (Bishkek, KG:
Organization for Security and Co-operation in Europe, August 2004), 7.
3 Interview with Cholpon Djakupova, Director, ADILET Legal Clinic (Project of UNHCR, UNAID, UNICEF, UNFPA), Bishkek, KG,
June 18, 2004; and Beato, 49.
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a powerful accountability tool that gives the public the information it needs to monitor police practices for

compliance with international human rights norms and democratic policing goals.

Drawbacks to opening police records lie in the time and effort the police must spend to get a public records
system up and running. Such transparency requires the expenditure of time and money upfront to establish a
system where records are truly available to the public upon request so the right to public information is not
undermined in practice by excessive delays, harassment or other obstacles in acquiring the information.
Furthermore, a functioning public records system requires that the police force document its policies and
procedures and begin maintaining appropriate records of police activity if it is not already doing so.>> Thus,

the system will also require ongoing police time dedicated to maintaining records and filling requests.

A central advantage to utilizing public records as a means of increasing transparency is that it is a relatively
non-threatening and low-labor intensive way for both the public and police to begin interacting with each
other and internalizing the idea that the police force is a public institution there to serve the public. Such
transparency is also an important way for the police force to impart what it is doing right and the positive
steps it is already taking in the execution of its duties. Lastly, transparency in department policies provides

reformers within the police force with an external mechanism for enforcing new department policies.”

Public personnel policies. Particularly when the holdover of military personnel has contributed to low
legitimacy of the new police force, the standards and processes for vetting officers should be made public.”’
If the public knows police officers are screened, hired and promoted based on merit and conformity with
democratic policing standards, this will increase public confidence in—and the legitimacy of—the police

force. Likewise, the names and circumstances of officers subject to disciplinary action or dismissal should

33 Stromsem, 10.

%8 For example, the dissemination of department policies on bribery to businesses and other entities that come in contact with police will
not only educate the community about positive reforms taking place within the police force, but also allow citizens educated on these
policies to help enforce them. Ward, 91-93.

>7 See Personnel Policies section on page 27 for a discussion of public participation in the actual development of personnel standards and
selection of personnel.
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also be made available to the public upon request.”® As with any transparency initiative, perhaps one of the
most important outcomes is that this signals to the public that the police force is taking steps to reform and
improve its service to the public. The force must be careful, however, to ensure that the release of any

information does not violate officers’ due process or privacy rights.”

Openness to the media. Police force interaction with the media may range from responding to specific media
requests or issuing press releases on particular events to providing regular press briefings and establishing
ongoing dialogue between the media and police, but it essential in a democratic society that the police
encourage this interaction in some form. As an intermediary between the public and police, the media can
have a significant effect on public-police relations and public sentiments about the police. The police must

thus constructively engage the media by sharing information that the public has a right to know.*

Constructive partnership with the media benefits the department by increasing public awareness of the
positive steps police officers are taking through reforms and in their daily work. Such media attention helps
increase public understanding of police work and the challenges they face. The media can also be a powerful
tool for reformers inside and outside the police force, in that the public may use the media spotlight to draw
attention to police issues, while reformers inside the system may use media coverage to maintain the
momentum of reforms—both of which create external attention and pressure on the police force to change.
One drawback to building the police-media relationship is that the police force will need to dedicate a staff
member—and thus scarce department resources—to this end. One caution to police use of the media is also
important to keep in mind: the police must be careful that any information released to the media does not

undermine the unbiased administration of justice or violate an individual’s rights.®'

58 Stromsem, 15.
% For example, due process should be assured in disciplinary action before releasing names of officers to the public. José Maria Rico, “La
Policia en América Latina: Del Modelo Militarizado al Comunitario,” Pena y Estado: Policia y Sociedad Democratica 3 (3) (1998), 175-
177; and Interview with Jocelyne Lacourt, Program Manager, OSCE Police Assistance Programme, Bishkek, KG, June 29, 2004.
60 Andersen, 377-384.
8! Information should not be released about a case that would, for example, derail the police investigation or infringe a suspect’s right to a
fair trial. Dann van de Meeberg and Alexis A. Aronowitz, “Challenges of Policing Democracies: The Dutch Experience,” in Dilip Das and
Otwin Marenin, eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and Breach, 2000), 301-303;
and Ward, 77-86.
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Police-community relations. A police-community relations unit is essentially an expansion of a police
department’s public relations or press office.** The duties of such a unit could include not only media
relations, but also conducting civic education campaigns, building partnerships with community groups,
assisting street officers with the establishment of community contacts, organizing public consultations,
responding to public information requests, receiving citizen complaints, and generally serving as the
community liaison within the police force.”® The charge of this office should clearly be tailored to meet the

needs of a particular community.

The police-community relations unit would provide the public with a centralized place for information and
service within the department, preventing citizens from being shuffled from one department to another in
trying to find what they need. The unit would also allow for specialized training of the personnel, improving
the quality of service provided to the public. One caution is noteworthy on this issue, however. While it is
important to have someone dedicated to fulfilling these tasks, it is equally important to have the philosophy
of public service and community relations infused throughout the department rather than compartmentalized
in a single unit of the department. Thus, it is crucial that all officers receive the necessary training for
interacting with the public and that the police-community relations unit be viewed as a first-stop public

information center rather than the only resource available to the public.

As a public participation mechanism, the police-community relations unit leaves something to be desired
since it is still ultimately the police who are responsible for managing and cultivating the relationship. It
nonetheless serves a key public service function in its own right and is an important stepping stone to greater

police and public interaction.**

%2 Marais, 13.
53 Chan, 136-147.
%4 Stevens, 98, 124; Friedmann, 131; Neild, 13-16; and Marais, 10.
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Public consultations. Soliciting input from the community is the most basic level of public participation in
police work. It can occur through a variety of means, targeting different constituencies and strategic results.
Loosely structured, town hall-style meetings offer beat-level consultation, allowing the general public to
attend and providing officers with an opportunity to report to the public and answer questions. Advisory
group meetings provide an alternative for more formal, district-level consultations, with a smaller group of
individuals meeting regularly to provide feedback on a variety of police issues. Focus groups also offer a
small forum, but are temporary bodies that meet only a few times to provide the police with informal
feedback on particular issues.®> Lastly, citizen surveys provide a means of obtaining the perspectives of a
broad cross-section of the public in a relatively cost- and labor-effective way.®® Surveys are often most
helpful when tailored to a particular issue. For example, a crime prevention survey of businesses and
homeowners can identify the security measures they are already taking and allow police to follow up with

recommendations on how to reduce their risk of burglary.®’

The overriding drawback to these forms of public participation is that police remain the dominant partner.
This can be mitigated by having the police relinquish some control over these forums, perhaps by allowing
the community to contribute to the agenda of consultation meetings, giving community leaders an equal role
in leading the meetings, and developing guidelines with the community that will make consultations more
collaborative events.®® Secondly, these efforts to achieve community “buy-in” do not necessarily guarantee
the smooth approval of police plans and, in fact, can even delay important appointments or programs.®’
Thirdly, large-scale public consultations—involving residents of the entire city, rather than just one

neighborhood—are often difficult to organize.”’ Lastly, without some form of accountability over police

8 Pakiso Sylvester Rakgoadi, Community Policing and Governance (Johannesburg, ZA: Centre for the Study of Violence and
Reconciliation, July 1995), 1; Gregory Durston, “The Challenges of Policing Democracy: The British Experience,” in Dilip Das and Otwin
Marenin, eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and Breach, 2000), 250; and Neyroud,
11-16.
% Robert Davis, The Use of Citizen Surveys as a Tool for Police Reform (New York, NY: Vera Institute of Justice, 2000), 7-10; and
Stevens, 35.
%7 Friedmann, 157; and Raghavan, 117.
% Marais, 10, 14.
% Stromsen, 3.
7 Lindsay, 56.

24



participants, these consultations do not guarantee that the views of the public actually influence the overall

direction of police work.”"

Consultations have, however, made positive contributions in many communities. Because citizens are able
to raise their concerns for discussion, public consultations can identify and address local priorities that may
not be on the department’s agenda.”” They also provide an important avenue for broader public
representation—particularly of marginalized groups—in police work. The police may even choose to hold
consultation meetings specifically targeting these hard-to-reach groups, such as youth, minorities and

itinerant populations who are often excluded from traditional town hall meetings.”

Accountability

In non-democratic regimes, the police are accountable only to the state—not the people—and are often even
used as an instrument of repression against the people, suppressing insurrection, spying and engaging in
egregious abuses on the order of the state.”* In a democratic regime, on the other hand, the police are
accountable to a number of parties—the state, civil society groups and individual citizens—in large part
because they are given such wide discretionary powers in the execution of their duties. Thus external
accountability measures—all of which turn on public participation and give the public a more active role in

overseeing their police force—are vital in preventing a reversion to past abuses.”

Citizen complaint process. An individual complaint procedure is an important mechanism for public

oversight of police work since it is open to any individual, at any time. It seeks not only to promote

! This issue is addressed in greater detail in the Program Legitimacy section on page 88.
2 Neyroud, 12.
> Adam Crawford, Public Matters: Reviving Public Participation in Criminal Justice (London, UK: Institute for Public Policy Research,
2001), 18; and Neyroud, 6.
™ Paulo Sérgio Pinheiro, “Violencia, Crime e Sistemas Policias en Paises de Novas Democracias,” Tempo Social 9 (1) (1997), 45-47.
7 Friihling, 34-36; and Vadackumchery, 157.
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discipline among officers, but also to provide citizens with a method of evaluating officer performance and

seeking redress if officers violate their rights.”®

Several structural considerations should be taken into consideration when developing the individual
complaint process. First, it is clear that without a timely, effective institutionalized follow-up to complaints
the process will be nothing more than superficial.”” Secondly, the process may be more effective or—often
equally as important—be perceived as being more effective if an independent body reviews citizen
complaints. Establishment of an independent complaint review mechanism avoids the perception of a
conflict of interest with police investigating the actions of their own members without external scrutiny.
Such independence and public confidence in the accountability process is particularly important where the
old militia was involved in abuse that went unpunished.” On the positive side, creation and administration
of a complaint process does not require the extensive structural changes within the police force required of

some other, more labor-intensive accountability measures such as citizen oversight bodies.

Policy formation. While there are endless opportunities for variation in the style and substance of public
participation in policy formation, all mechanisms should provide broad representation of the population,
include a means for incorporating citizen input into police work, and be structured to make strategic-level
reforms.” In this way, public input in police policy formation will provide citizens with a more influential
role and increased accountability over police decisions than is afforded by the more passive public
consultations. Perhaps the most common structure used to formalize public input into police policies is some
form of community consultative committee. Within this or another framework, the community may provide

input on a number of important issues—from the initial reform program to personnel policies.*

76 Andrew Goldsmith, “Better Policing, More Human Rights: Lessons from Civilian Oversight,” in Errol Mendes, et al., eds., Democratic
Policing and Accountability: Global Perspectives (Ashgate, UK: Aldershot and Brookfield, 1999), 38-42; and van de Meeberg, 298-300.
77

Carlson, 86-89.
"8 Joel Miller, Civilian Oversight of Policing, Lessons from the Literature (Los Angeles, CA: Vera Institute of Justice, May 5-8, 2002), 2;
and Marais, 11.
" Neyroud, 11-17.
8 Chan, 147-150; Crawford, Public Matters, 17-18; and Stevens 9, 47, 130.
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Reform program. First and foremost, the public must be involved in developing the police reform
program itself. Participation at this stage must be broadly representative of society—not limited only to
elites. This not only ensures that key stakeholders in police reform help determine its path, but also engages
the broader public in the reform process and invests them in the outcome. The public will thus help
implement the program and keep reforms on track when they might otherwise lose momentum, be de-

prioritized, or be derailed by spoilers inside the force.

Personnel policies. The public must also be involved in developing the department’s new personnel
policies and procedures.®’ Personnel policies, designed with input from the public, in consideration of the
institution’s new public service mission, not only help recruit and train officers that are more responsive to
community needs, but also increase the legitimacy of the force. The criteria for evaluation, promotion and
discipline of officers should also be revised with public input to reinforce and operationalize respect for the
principles of democratic policing.*® Appointing or electing public representatives to sit on the internal police
committees that screen, hire and discipline police officers would provide the public with a direct role in

vetting personnel and even more influence in shaping the composition of the force.*

Training. Public representatives should also contribute to the development of new Police Academy
curriculum, training, mentoring programs and other assistance to shape officers’ conduct and the police
culture more generally.** The standard professionalization training should be accompanied by community-

generated training policies in police ethics, cultural sensitivity and community relations. Developing

8 In developing these policies, states may easily draw on the democratic policing standards outlined in the UN Code of Conduct for Law
Enforcement Officials (1979) and the Council of Europe’s European Code of Police Ethics (2001). Public participation in this process will
nonetheless be important to ensure community needs are adequately met and to increase the legitimacy of the new policies.

82 James Opolot, “Police Training in the New States in Africa,” Police Studies 14 (2) (1991), 69-70; Richard Monk, Food for Thought
Paper, Police Reform, DRAFT (Vienna, AT: OSCE, April 23, 2004), 5-6; Arie Bloed, Police and Human Rights in Mongolia, A Draft
Technical Cooperation Project 2005-2007 (Ulaanbaatar, MN: UN Development Programme, undated 2004), 9-10; Ward, 95, 103, 130,
264; and Stromsem, 10-12.

% Idea contributed by Louis Aucoin.

 Training policies developed with community input should, in turn, be used as the basis for “Train the Trainers” programs that retrain
Academy staff and other teachers. Idea contributed by Louis Aucoin.
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decentralized training processes and region-specific curriculum where necessary—informed by the public’s

understanding of local needs—would enhance the effectiveness of these new standards.*

Operational policies. The community may also shape police policies by having public
representatives sit on internal police committees. Bodies that are particularly relevant to such participation
include permanent bodies dedicated to inter-agency coordination or operational strategies, as well as
temporary bodies created to appoint a new police chief.*® The public may also be called on to contribute to

or comment on more specific department programs or annual plans.®’

Perhaps the outstanding challenge to public participation in policy formation is internal police resistance to
power sharing with the community.®® However, this is likewise a very important lesson for police to learn
about their new role, in that, in a democratic society, the people grant police the power to carry out their
duties and thus the people have a right to help shape how those duties are executed. Public participation in
policy formation thus furthers democratic policing goals of increased police responsiveness and

accountability to people outside the institution itself.*’

The key advantage to such participation lies in the legitimacy it brings to police policies and procedures. It
also increases the impact of public input by providing a much more active form of consultation. It thus
provides a greater opportunity to ensure that high-level police strategies and policies do indeed take local

concerns into consideration.”

8 Frank Morn and Vladimir Sergevnin, “Police Training in Modern Russia,” International Journal of Comparative and Applied Criminal
Justice 18 (1), 122-126; Arie Bloed, Community Policing in Mongolia: How to Proceed (Ulaanbaatar, MN: Mongolian Foundation for
Open Society, undated 2004), 7-8; and Chan, 56-57.
8 Chan, 61-62; and Friedmann, 114.
87 Neyroud, 11.
% Rick Sarre, “Some Thoughts on the Relationship Between Crime Prevention and Policing in Contemporary Australia,” in Steven Lab and
Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003),
86, 89.
8 Friedmann, 201; and Stevens, 267.
% Neyroud, 14-17.
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Citizen oversight body. Citizen oversight entails some form of external monitoring entity designed to hold
police accountable for their actions and policies. Such bodies may be charged with any combination of three
main spheres of oversight. Operational oversight provides for ongoing review of day-to-day compliance
with democratic policing procedures; it can typically be achieved through a review of daily activity reports
and other department documents. Strategic oversight provides an institutionalized mechanism for analyzing
trends and resolving systematic problems related to management, training and other aspects of police work;
this scope of oversight typically includes review of department handling of citizen complaints and other
internal accountability mechanisms, review of anti-corruption and other police task forces, receipt of
complaints from officers, and control of broader policing policies and objectives. Oversight of major
incidents allows for external review of police handling of specific—often ongoing—internal or external
cases; it grants the oversight body power to supervise police internal affairs investigations and to initiate
parallel investigations to assess whether internal accountability mechanisms are handling incidents
effectively. These varied powers of citizen review offer communities the opportunity to extend the scope of

citizen oversight beyond police misconduct into broader areas of police policy and management.”’

The community may also tailor the oversight structure to the particular scope of responsibility it seeks.

There are three main oversight models, though they may be merged in any number of ways to create hybrid
models that suit a community’s needs. The Investigative Model is well-suited to oversight of major incidents
and strategic concerns; it is typically a board or commission created to investigate various types of
complaints and make recommendations to the administration addressing personnel and policy issues.”” The
Monitoring Model seeks to check and improve the internal accountability processes of the police department;
it is likewise represented by a board or commission, charged with reviewing internal affairs investigations,

reaching conclusions as to whether it agrees or not, and making recommendations for further follow-up

%! Thomas Perez, “External Governmental Mechanisms of Police Accountability: Three Investigative Structures,” Policing and Society 10
(1) (2000): 50-62; Emma Phillips and Jennifer Trone, Building Public Confidence in Police through Civilian Oversight New York, NY:
Vera Institute of Justice, 2002), 5-9; Ward, 90-108; Neyroud, 17-19; and J. Miller, 1-24.
%2 Sue Quinn, Models of Civilian Oversight: Similarities, Differences and Expectations, <www.nacole.org> (accessed September 24, 2004),
1-3.
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action.” Under the Ombudsman Model, a single person—perhaps assisted by a staff—reviews complaints
and internal affairs investigations, conducts independent investigations as needed, and makes
recommendations for police disciplinary and policy action. Despite their various approaches and spheres of
influence, the underlying—and some would argue most important—goal of each of these models is police
officer learning. It is thus of fundamental importance that recommendations made by the oversight body are

fully integrated back into policy development and training.**

All three models provide the public with greater confidence that police actions are being reviewed
independently, though the Investigative and Monitoring Models provide the public with greater direct
participation in that review process. The Ombudsman Model, on the other hand, provides the opportunity for
greater flexibility than the other models, though its success is dependant on the skills, commitment and
personality of a single person and thus continuity of experience and quality may be difficult to maintain in
the office. For any of these models to function effectively, it must be granted enough powers and receive

sufficient funding to be credible and conduct its activities effectively.”

The composition of the citizen oversight body can likewise vary to suit the needs and capacity of the
community at a given time. Such a body could be staffed by civil rights attorneys, retired judicial personnel,
local municipal officials and other independent but experienced figures.”® The body could also include
members of the media, NGOs and traditionally excluded communities, particularly if the oversight body
participants received training.”” Having an oversight body staffed by trained civilians—rather than police—

would address the public’s call for legitimacy and independent oversight of the police, while simultaneously

% Ward, 257; Crawford, Public Matters, 18; Neyroud, 17; and Quinn, 1-3.
o4 Douglas Werner Perez, Common Sense about Police Review (Philadelphia, PA: Temple University Press, 1994), 164-174, 250-252;
National Coalition for Haitian Rights, Can Haiti’s Police Reforms be Sustained? (Washington, DC: Washington Office on Latin America,
1998), 10; and Quinn, 1-3.
%5 A common failing for all three of these models is that they can be established with significant responsibilities and appear on paper to be
powerful institutions, yet be undermined in practice by a lack of funding, cooperation or support from other institutions. It is thus important
to ensure that the powers granted to these institutions by law are achieved in reality.
%D. Perez, 195-229; Carlson, 86-7; and J. Miller, 3.
%7 For example, branches of the Association for Civilian Oversight of Law Enforcement in various countries offer such training free of
charge. Interview (email) with Sue Quinn, Past-President, National Association of Civilian Oversight of Law Enforcement, San Diego, CA,
December 21, 2004.

30



addressing police concerns that participants should be trained in the legal and operational aspects of police
work since “average” citizens don’t have the understanding of police work necessary to judge the actions of

an officer.

Effectiveness

The police in non-democratic regimes operate virtually independent of the public and thus do not have the
benefit of utilizing community resources that have proven to increase the effectiveness of police in
democratic systems. Utilization of community resources will be a crucial part of equipping the police for its
new role of protecting the people and their rights in a democratic society. Public participation in police work

thus offers many opportunities for increasing police effectiveness in an emerging democracy.

Active citizenship. Promoting active citizenship not only gives the public a role in protecting their
communities and fighting crime, but also increases police force capacity to conduct its duties. Encouraging
citizens to report crimes through a police hotline or other means provides the police with much-needed
information, but also serves as a segue into greater public involvement in police work since the public is
often initially reticent to get involved directly with the police.” Active citizenship also affirms the
community policing goal of prevention by creating social mores against crime, for example through youth
groups adopting strict policies against criminal activity that expel any members who have committed

crimes.”’

Complementary policing. Complementary policing includes the myriad ways lay persons may be formally
involved in day-to-day police work through volunteer positions. Volunteers can help address the deficit of

police personnel by donating their time and skills within the station. Possible volunteer positions include

% Mary Mwangangi, “The Kenyan Perspective on Community Policing and Crime Prevention,” in Steven Lab and Dilip Das, eds.,
International Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 131; and
Raghavan, 120.
% Obi N.L Ebbe, “Crime Prevention in Nigeria: Precolonial and Postcolonial Dimensions,” in Steven Lab and Dilip Das, eds., International
Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 149.
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assisting with witness support services, assistance to victims of domestic violence, community mediation and
community mentoring—services that are much needed for effective service to the public, but that are
understaffed and underfunded in most departments.'® Volunteers may also help in their community by
organizing and participating in self-help crime prevention projects,'®' civil abatement and “weed-and-seed”

programs,'®? and community security councils.'®®

Lay auxiliaries are groups of volunteers organized for longer-term support of the police force. A primary
example is the volunteer constabulary force, which is comprised of volunteers who essentially act as unpaid,
part-time policemen.'™ “Neighborhood Watch” and “Citizens on Patrol” programs provide similar benefits
by supplementing police capacity and increasing public involvement in crime prevention in their community.
“National Night Out” is essentially a one-time only “Citizens on Patrol” event that provides a means of
introducing the public to auxiliary policing and perhaps an opportunity to mobilize the community’s interest

into a longer-term “Citizens on Patrol” program.'®

Caution should be taken, however, with recruitment and admission to lay auxiliary programs, and volunteer

“officers” should be screened through many of the same “quality control” standards as full-time police

10 crawford, Public Matters, 17; and Neyroud, 22-24.
19" For example, in Israel, police worked with community residents and treatment professionals on a short-term project to eradicate a drug-
trafficking problem in a single neighborhood by setting up roadblocks to search cars and getting drug addicts into treatment (Geva, 102). In
the Netherlands, police officers recruited community leaders and professionals to organize area residents into long-term task forces on
various issues—including traffic, youth and home security—which then worked among themselves to identify problems, find solutions and
mobilize community support (Aronowitz, 69). In Russia, citizens have organized themselves into public groups that work continuously on
various issues, from helping drug addicts to reintegrating prisoners into society (Gilinskiy, 190).
192 Civil abatement seeks to address a community problem by working with community residents and relevant authorities to apply the civil
codes; for example, community residents and police may work to eliminate a drug-trafficking problem by seeking fines against landlords
who ignore problems in their buildings, requesting zoning commissions to board up abandoned buildings and asking city officials to evict
tenants who violate the law by selling drugs. In “weed-and-seed” programs, the police and community work together to “weed” out
neighborhood problems and “seed” community revitalization programs. Stephen Lab, “Community Policing as Crime Prevention in the
United States,” in Steven Lab and Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper Saddle
River, NJ: Prentice Hall, 2003), 10-12.
19 Members of community security councils are usually elected by their neighbors to serve as police-public liaisons, mediate disputes
informally, provide regular information to the police that can be helpful in preventing and solving crimes, and organize community crime
prevention measures. Juliano da Silva Tatagiba, “Proposal: Interactive Policing—the Brazilian Experience,” in Errol Mendes, et al., eds.,
Democratic Policing and Accountability: Global Perspectives (Ashgate, UK: Aldershot and Brookfield, 1999), 211-212; Peter Kratcoski,
“Policing in Democratic Societies: An Historical Overview,” in Dilip Das and Otwin Marenin, eds., Challenges of Policing Democracies:
A World Perspective (Amsterdam, NL: Gordon and Breach, 2000), 27; Kam Wong, Crime Prevention in China,” in Steven Lab and Dilip
Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 216-
218; and Neild, 9-21. For more examples of various complementary policing initiatives, see also Friedmann and Stevens.
"% Durston, 267-268.
15 Friedmann, 115; Neyroud, 22-24; Mwangangi, 134-8; Stevens, 135; and Durston, 268.
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officers. The police force must ensure that lay auxiliaries in which it controls the membership—such as
constabulary forces—are representative of the community’s diversity, and the police should make every
effort to ensure the same representativeness in other volunteer forces. This is particularly important in
communities polarized by race, language, religion or ethnicity, where neither the professional nor volunteer
police services should reinforce social divisions or tensions.'” Additionally, caution should be taken to
ensure there is proper public and police oversight of all complementary policing activities, and that matters
handled informally through complementary policing approaches still protect suspects’ due process rights.'®’
Voluntary citizen support will thus not be completely without cost to the department, as all prospective
personnel will need to be screened and managed, and candidates for the lay auxiliaries in particular should go

through the same training as regular personnel performing similar duties on the street.'®

If these protections are kept in mind, complementary policing can be helpful in solving smaller issues outside
of formal police processes, thus improving police efficiency. Complementary policing activities also
increase police effectiveness simply by augmenting police capacity and investing people in the protection of
their communities. A related advantage to such active public involvement in their own policing is that it
promotes a sense of public support for the police and thus bridges the divide between the public and police.
It also represents perhaps the best mechanism to educate the public and increase its understanding of the
elements and challenges of police work. With so many volunteers engaged in actual police activities, much
of the population will thus either work with the police or know someone who has, further breaking down

barriers between the public and police.

1% Bayley, Democratizing the Police Abroad, 37.
107 K ratcoski, 27; and Neyroud, 23-24.
1% David Bayley, 4 Model of Community Policing: The Singapore Force Story (Washington, DC: US Department of Justice, 1989), 10-11;
and Crawford, Public Matters, 21.
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Legitimacy

The police in emerging democracies are typically laden with the legacies of untransparent practices,
unaccountability and ineffective protection of the people—each of which contributes to a legitimacy deficit
in the eyes of the public. While this legitimacy may not have been necessary in an undemocratic regime, the
legitimacy of the police force in a democratic society is crucial in justifying the role and power delegated to
it. Public participation measures that increase police transparency, external and internal accountability, and

effectiveness in its new role thus play an important part in building the legitimacy of the force.
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POLICE REFORM: KYRGYZSTAN CASE STUDY'?”

The need for reform of the Kyrgyz police has been recognized for many years by the government, civil
society, international donors and the police itself. Reform is clearly justified by the relatively low
professional and technical capacity of the police, which has been exacerbated by the new challenges of
fighting terrorism, organized crime and the international drug trade. Reform is equally justified by the need
to reorient the police force to the new public security role it must play in a democratic society—a role that
cannot be achieved without improving its human rights record, purging corruption at all levels and mending

relations with the public.

Thirteen years after independence, however, the Kyrgyz police force remains fundamentally unchanged.
While technical assistance programs have increased the professionalism and capacity of the police, domestic
and international supporters of reform have been unable to effect broad organizational change within the
police—a move necessary to reorient the force to its new democratic role in protecting the people and their

rights.

Lacking a structural and ideological overhaul of the police force, international assistance to the police has
only further alienated the public and now threatens the legitimacy of international donors. In focusing
almost exclusively on improving the professional and technical capacity of the police, international
assistance has been perceived by civil society as supporting a corrupt and undemocratic institution that
protects only the interests of the state authority. This technical bias became an acute problem after the tragic
Aksy events, when police opened fire on a group of demonstrators, killing seven. Civil society could not

understand or accept that the international community would support and equip such a police force. Current

1% Many of the program ideas expressed here were first included as part of a program proposal worked on by the author for the OSCE
Centre in Bishkek to serve as the basis of discussion with the Kyrgyz government on the next phase of international police assistance in
Kyrgyzstan. Impressions of the current political and reform situation in Kyrgyzstan reflect experiences of the author and other staff of the
OSCE Centre in Bishkek, as reflected in this July 2004 proposal. OSCE Centre in Bishkek, Discussion Paper on Police Reform in the
Kyrgyz Republic (Bishkek, KG: OSCE Centre in Bishkek, July 2004).
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gains being made in police assistance thus now threaten to stall unless public perceptions are addressed and
greater participation is fully incorporated in the approach to defining and implementing community-focused

police reforms.

Foundations for public participation

In Kyrgyzstan, the police force faces a crisis of legitimacy. The lack of police accountability is eroding
public support not only for the police, but for democratic government more generally, as the democratic
rhetoric has not matched the reality of people’s daily lives. Dissatisfaction with democratic reforms has, in
turn, provided fertile ground for spoilers seeking to undermine the new government. Thus, to increase the
legitimacy of the police and the reform process itself, the broader public must be involved at every stage of

future reform efforts, including initial strategy development, project design, implementation and evaluation.

Considerations. In designing mechanisms for public participation, it is important to keep in mind that the
government is spread thin by the multitude of priorities facing a newly independent state. Additionally,
multiple layers of programming—including technical assistance, legal reform and professional development
led by various international actors—are already underway in the Kyrgyz police force, and there is little to no
domestic funding available for new police initiatives.''® Any new public participation initiatives must thus
be conducted within the comprehensive framework of police reform already agreed to by the state and
stakeholders in order to avoid creating another layer of reform and to simplify matters for a state already

overburdened with democratic reforms.'!!

19 The police force is already underfunded, as the Ministry of Internal Affairs receives roughly 25% of the funds it estimates are needed to
operate an effective police force. Raymond Brown, Kyrgyzstan Militia, A Question of Reform (Bishkek, KG: Organization for Security and
Co-operation in Europe, June 2004), 3.
""" The Organization for Security and Co-operation in Europe (OSCE) initiated a community policing pilot program in the capital city
district in 2004 that has resulted in “a slow but real amelioration of the public-police relations,” illustrating that the community policing
approach can be productively applied in Kyrgyzstan. The OSCE is planning to expand this program to the entire country as part of a
comprehensive long-term democratic police reform plan that was accepted by the Kyrgyz government and funded by OSCE member states
in fall 2004. Mechanisms to increase public participation in police reform could thus be integrated into these broader planned reforms.
OSCE Centre in Bishkek, Police Assistance Program for Kyrgyzstan, Progress Report (Bishkek, KG: OSCE, June 25, 2004), 4-5; and
OSCE Centre in Bishkek, Discussion Paper, 6.
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Legacies of the non-democratic state remain obstacles to public participation, but also underscore the
importance of that participation in building the legitimacy of the new police force. Vestiges of the Soviet
state include: a police force staffed by recycled military personnel and still oriented toward protecting the
state rather than the public; internal practices that are out of sync with international standards as well as new
domestic laws and the constitution;''? untransparent regulations and unwritten practices that increase the
potential for police corruption and public frustration; marginalization of minority populations; and citizens
uninformed of their rights and services available to them.'"® For the purposes of promoting public
involvement in government reform, one of the most problematic communist legacies in Kyrgyzstan is likely
the lack of a participatory tradition,'"* underscoring the key role of civic education in securing effective

public participation in police reform.

Civic education. Civic education should be designed to educate people about the democratic reform process
and their role in it, using mechanisms that reach not only those people concentrated in urban areas, but also
Kyrgyzstan’s large nomadic and rural populations.''> As the Kyrgyz Republic is a multiethnic state, issues
of representation are of the utmost importance. Civic education should thus be conducted in all relevant
languages spoken in addition to the dominant Russian used by most internationals and government officials.
This will be particularly important in the majority-Uzbek and -Tajik areas of southern Kyrgyzstan and in
rural areas where Kyrgyz is more prevalent than Russian.''® The Kyrgyz civic education campaign should

also be designed to conform to current best practices in the field.'"”

"2 Interviews with Brian Gill and Cholpon Djakupova.

'3 Interviews with Cholpon Djakupova and Jocelyne Lacourt.

114 A Soviet ruling style that did not promote public participation in the same vein as democracies, coupled with public distrust of the state
in general and popular skepticism toward government initiatives seeking public input, all coalesce to produce a general disinclination
toward public participation in government activity. This is changing, however. Since the country’s first elections in 1991, many credible
NGOs have formed and government offices have taken steps to communicate more regularly with public representatives. The broader
population, however, remains largely uninvolved and unfamiliar with the participatory role the public may play in government activity.

"5 The most recent United Nations global survey asserts that 64.7% of the population in Kyrgyzstan lived in rural areas in 2001. UN
Department of Economic and Social Affairs, Statistics Division, Demographic Yearbook 2001 (New York, NY: United Nations, 2001),
116.

116 As in many states, language is a political and social issue in Kyrgyzstan that divides the country along ethnic, class, age and geographic
lines. With the reassertion of the Kyrgyz culture after independence, Kyrgyz has come to be the language of the youngest generation and of
“trusted” Kyrgyz within government (as opposed to the old Soviet guard), and it remains the dominant language among rural and nomadic
populations, which were less affected by Soviet rule than urban populations. Russian remains the dominant language of city-dwellers, the
older generation and the elite. Civic education and public participation processes must be cognizant of these language issues if they are to
include the diverse populations in Kyrgyzstan.
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The decision on which NGOs and local government officials to partner with in conducting civic education is
particularly important. First, it will be key to discern which NGOs are both credible and effective for the
purposes of civic education, as many Kyrgyz NGOs established after independence are today comprised of
only one person and thus do not have the network or weight to assist with public outreach. Furthermore,
organizers should consider the benefits of partnering with national advocacy NGOs versus local NGOs.
Advocacy NGOs are often easier for international and national actors to engage since they typically have
operations in the capital, an advanced organizational structure, and a staff of technical experts familiar with
policy processes, but they are also often tied closely to the elite and disconnected from the public at large.
Decentralized local NGOs, on the other hand, have a more grassroots-oriented approach and stronger popular
base, but are also often less well-organized, less connected to policy channels, and spread across the country,
making them more difficult partners for international and state actors.''® Organizers should thus seek
partnerships among both sets of NGOs to maximize the credibility and reach of civic education efforts.
Secondly, partnerships must achieve a balance between opposing viewpoints. While it would be ideal for
international donors to fund and partner only with nonpartisan, neutral NGOs, the reality in Kyrgyzstan—as
in many new democracies—is that most NGOs are openly partisan in some way, whether to party, ethnic or
clan loyalties. For example, it is widely acknowledged that one of the two domestic media associations is
aligned with the ruling party in government and the other is aligned against, thus the civic education process
should utilize both or neither of these associations if it is to maintain credibility and neutrality. Likewise, in
working with local government officials, civic education organizers must be cognizant of officials’
allegiances to or against the ruling party.'"” As the population is well-aware of these allegiances—routinely
designating their local legislators and media outlets as either “pro-government” or “anti-government”—
partnerships with these actors should likewise keep such affiliations in mind. Partnerships skewed in favor

of one side or the other will affect public attendance at civic education meetings. To the greatest extent

7 See the Preconditions section on page 8 for a discussion of the general criteria that should be met by all civic education campaigns.
"'¥ Carothers, 211-218.
"9 While Kyrgyzstan currently has over 40 registered political parties, there are few substantive differences in their platforms and—more
often than not—the defining factor differentiating legislators’ positions instead remains whether they are aligned with or against the ruling
party in government. Meeting with Kyrgyz political parties, Bishkek, KG, June 9, 2004.

38



possible, then, partnerships should be made with an equal number of “pro-" and “anti-’government

organizations and, where possible, with neutral NGOs.

Civic education in Kyrgyzstan could also undertake more advanced training of some members of the public.
Effective and long-term public participation in certain areas—such as legal analysis and policy formation—
will require participating members of the public to have legal training, as there currently exists a lack of
domestic legal personnel trained in international human rights and democratic policing standards. Providing
international legal training to national experts would establish a pool of people who could not only conduct
the needed analyses of national laws in the short term, but would also retain domestic expertise in

international standards long after international police missions have concluded.

Police education and reorganization. Democratic changes in the Police Academy training and curriculum
are long since underway, though this training has not yet reached all serving officers. Two key additions
could thus be made to ongoing efforts to modernize police education in Kyrgyzstan: first, all serving
officers—not just new recruits—should receive the new training; and secondly, the role and need for public

participation in police work should receive greater emphasis in police training.'*’

A fundamental structural change required for greater police interaction with the public is decentralization,
both in terms of manpower and decision-making capacity.'?' This has not yet been achieved in Kyrgyzstan.
Currently, 45% of all Kyrgyz police officers are stationed at national headquarters in the capital, while some
officers cover districts so large that they must travel for two days to reach their posts. Police personnel must
be decentralized to provide more equal policing capacity across the country. Decision-making likewise
needs to be decentralized, as the current structure prevents even senior district officers from making basic

decisions and policy changes. Thus, NGOs and other members of the public who meet with the head of their

120 Such elements have been prescribed for police reform in other countries. See, for example, UN Security Council, Report of the
Secretary-General on the United Nations Mission in Bosnia and Herzogovina, (Final Report) (New York, NY: United Nations, December
2,2002).
121 Bayley, A Model of Community Policing, 7, 17-18.
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local police force are not talking to the decision-makers and have become frustrated with the lack of response

to their concerns.'?

The philosophical shift within the police force toward democratic policing also necessitates a change in the
external appearance of the police. Police mission statements, names and uniforms are superficial aspects of
the force, yet are outward, visible symbols that contribute to both public and police perception of the force.
Accordingly, the government has made the straightforward but necessary recommendation that the
institution’s name be changed from “militia” to “police,” its mission statement changed to reflect its public

service role, and its uniform updated to replace the old military dress.'?

The introduction of public participation mechanisms will occur alongside comprehensive legal and
administrative reforms, technical assistance, and police professional development—all of which play a role
in shaping the environment within which democratic police work is conducted. These broader, ongoing
changes in policing philosophy and organization must serve as the framework within which the education,

training and institutional reforms needed to promote public participation should be integrated.'**

Mechanisms of public participation

Democratic reforms and some public participation mechanisms are already underway, but they have to date

been piecemeal and of a very small scale. There is thus much room for increased public participation to

122 The factual observations and policy recommendations specific to Kyrgyzstan come from Brown, 11-13, 29. Such recommendations are
more generally supported by UN Development Programme, Justice and Security Sector Reform, BCPR’s Programmatic Approach (New
York, NY: UNDP, November 2002), 8-14.

123 Kyrgyz Ministry of Internal Affairs, Concept: Reform in the System of Ministry of Internal Affairs in Kyrgyz Republic for the Period due
to 2010 (Bishkek, KG: MIA, undated 2004).

124 The Kyrgyz Law “on Law-enforcement Bodies of the Kyrgyz Republic” (1994) provides an illustration of why public participation must
be conducted in conjunction with broader police reforms, such as legal reform. Clause 2 of this law asserts that “It is forbidden to involve
the law-enforcement bodies in the performance of tasks, which have not been assigned by the legislation”; a literal interpretation of this
restrictive provision could preclude police involvement in community policing activities were it not amended. On the other hand, the
reverse is also true, with this law providing examples of how progressive legal reforms have failed to translate into practice without public
participation as an external check on the system. For example, Clause 3 asserts that “law-enforcement bodies...[act] out of respect for the
rights of citizens and are the guarantor of protection of each person” and that all persons have “the right to appeal” police misconduct, yet
these legal guarantees have not been protected in practice; public participation in police work thus provides an opportunity to check that
these legal reforms are implemented in practice.
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improve the legitimacy and accountability of the Kyrgyz police. Promotion of public participation in the
Kyrgyz police force can be implemented in three stages: first, police institutions and practices must be made
transparent; secondly, regular public consultations should be established to build the relationship between the
public and police and to lay the foundation for deeper public engagement in police work; and thirdly, the
public should be actively involved in policy formation, complementary policing activities and oversight of

the police force.

Transparency. In Kyrgyzstan, the lack of police transparency stands as the single largest barrier to public
participation in police work, but also to broader accountability reforms. Internal procedures that remain
closed to the public and largely unwritten have allowed arbitrariness and corruption to thrive. Police may
indiscriminately change the rules to facilitate payment of a bribe, for example, by requesting that a person
return time and again with additional documents not required by law to obtain a particular license—unless a
bribe is paid. Accordingly, the first step in promoting transparency and, in turn, accountability is to make
internal regulations open to the public.'*® A related step is making citizens aware of their rights, as the more

they know their rights and police duties, the more effective they can be at holding the police accountable.

Transparency in the Kyrgyz police could also benefit from establishing a point person within each
department to be the primary resource to the public. Currently the police force of only one Kyrgyz province
has a civilian press and public relations officer.'*® Departments in other areas could likewise designate such
a position to improve communication with the media and public'?” by holding press briefings once a week,
disseminating the department’s public information policies to the media, and filling public records requests.
This person could also be charged with maintaining and disseminating a public information plan that keeps
the public abreast of police reforms themselves. Filling the position with a civilian—professionally trained

in this area—offers the opportunity not only to have an experienced professional in this key means of police

125 Factual observations and policy recommendation drawn from an interview with Cholpon Djakupova.
126 Brown, 16, 29.
127 International Crisis Group, Central Asia: The Politics of Police Reform (Osh, KG; Brussels, BE: ICG, December 10, 2002), 7-11.
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outreach to the public, but also to make the position more approachable to the public. While this will be an
additional staff expense, it is likely that the costs of this position could be funded by a grant from the

Institute of War and Peace Reporting, CIMERA, Internews or a similarly interested NGO.

Consultation. Particularly since public participation is in its early stages in Kyrgyzstan, citizen surveys
could provide an early means of engaging the public and obtaining citizen input in determining reform
priorities. The community’s sense that it has been involved in setting the reform agenda—and that this
agenda reflects their needs and insights—will be important in building support for reforms and sustaining
institutional changes in the long term. In this early stage of the reform process and the police-public
relationship, town-hall style community meetings should be established at the neighborhood level to allow
local police to inform the community about its work and to allow members of the public to ask questions.
This would familiarize both parties with the other and pave the way for larger-scale public meetings at higher

levels of police organization—for example, at the district and province level.

Increased police-public interaction could lay the groundwork for broader consultation with communities
regarding their neighborhood inspectors. In some areas of Kyrgyzstan, police officers for each neighborhood
are today elected to their posts by community votes.'*® As this practice has been successful in engaging the

public in police work, such elections should be expanded to the entire country.

Policy formation. In the medium term, after public consultations have begun to familiarize and engage the
broader public with police work, public representatives should be involved in the formation of policies
regarding the police—most notably in the areas of developing personnel standards and harmonizing police

practices with domestic and international law.

128 Brown, 16.
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Currently, job openings in the police force are filled by decree from the Kyrgyz Ministry of Internal Affairs
(MIA) or from a department “reserve list” of as-yet unassigned officers who have secured their position
through family connections or payment of a bribe. Hiring decisions thus are not necessarily made based on
position needs and applicant qualifications, and result in de facto discrimination against minority
populations.'® Selection processes and criteria should thus be standardized and based on merit, but these
should also be developed through citizen input, made public and distributed widely. A clear and broadly
agreed selection policy used to vet all new and current officers would increase the legitimacy of the force,
reduce controversy over representation on the police force, and help fight corruption by establishing
meritocratic criteria as the condition for employment. Increased public confidence in the quality and
independence of officers will produce a corresponding rise in the prestige of police and, in turn, the force’s
ability to attract well-qualified candidates to replace military personnel cut by the vetting process."** The
public should also contribute to the development of criteria for officer evaluation, promotion and recognition

that operationalize respect for the principles of democratic policing.

The public should also be involved in the harmonization of police practices with domestic and international
laws. This will occur in three stages. First, the public should assist the police in documenting informal
police practices to assess how the informal base of police work could be standardized and shaped to support
the new democratic role of the police. This analysis would serve as the basis for legal reforms, as a
monitoring activity that could itself limit undesirable actions, and as a confidence-building measure by
increasing transparency. Secondly, the public could help in harmonizing internal police practices with
domestic laws. Many reforms already made to national laws have yet to be incorporated in the internal
regulations officers use in their day-to-day interactions with the public. Public representatives could thus
help the police ensure that internal procedures conform to national laws and are written in plain language,

allowing for the meaningful application of those laws. In this respect, internal regulations should not simply

12 These hiring procedures are detailed in a study by Brown, 8-9, 12.
10 William Stanley, “Building new police forces in El Salvador and Guatemala: Learning and Counter-Learning,” International
Peacekeeping 6 (4) (1999), 113-114, 119.
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direct police to ‘protect human rights,” but articulate sow officers would protect human rights in situations
they encounter every day, for example, by detailing procedures on what officers can and cannot do when
they stop a driver."*' Public insights on these situations would be invaluable to the process of legal and
policy review. Thirdly, public representatives with the proper training should participate in the proposed
evaluation of Kyrgyz laws, policies and procedures in order to eliminate gaps and contradictions in the
existing legal base of police work and to further harmonize national laws with international policing

standards. '

Perhaps the ideal vehicle for achieving public input on personnel standards and other police practices is
through public participation in the work of state-level bodies that develop and oversee these policies. There
is already substantial public representation on the state-level Public Council, which is comprised of MIA
officials, law enforcement officers, members of parliament, journalists, two religious leaders, an academic
and an NGO representative. This body is open to discussion of any issues raised by participants, but its work
and effectiveness have been limited by the small number and short duration of meetings held so far.'**

Public representatives could also be added to the Board of the Ministry of Internal Affairs, which considers
all important policy questions related to the police. Either the Public Council or the MIA Board could be
charged with standardization of the policies discussed above, but the charge of the body will have to be more
explicit and meetings made more effective for public participation in these forums to count. Likewise, public
representatives should serve on the Police Academy board. Academy training has already undergone
significant changes to bring it in line with international democratic policing standards, but the training
program will be continually evaluated, with changes considered by the Police Academy board. The prospect
of continued reform in the key area of police training necessitates greater public representation on the Police

Academy board.

131 1dea contributed by Cholpon Djakupova.

132 Such a legal evaluation was already accepted by the Kyrgyz government as part of the OSCE’s July 2004 draft plan for comprehensive
police reform. See OSCE Centre in Bishkek, Discussion Paper, 4-5.

133 Brown, 11-12, 15.
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Progress has already been made in including public representatives on the temporary bodies overseeing the
police. Representatives of NGOs are included on the OSCE’s Police Assistance Programme Executive
Steering Committee, which is the only ongoing police reform program in Kyrgyzstan today."** The public is
also represented on the State Commission on Police Reform, which was established under the presidential
administration, with members of the government, civil society, parliament, academic institutions and police
appointed to organize and oversee police reform. The Commission is poised to play an important role in
analyzing trends in police performance and recommending strategic reforms, however, since its creation in
September 2003, it has existed in name only and has failed to begin any substantive work related to police
reform. If this body—and the public represented on it—is to have any real impact, the Commission must

begin its work in earnest.

Also at the state level, the public should be given the opportunity to comment on proposed legislation
affecting the police. Currently, the public is not provided with a means of reviewing or influencing state
legislation unless they personally know a legislator or administrator.*> In the development of police
legislation, the initial draft is prepared by law enforcement authorities themselves rather than by parliament
or civil society. Such legislation is first discussed within an MIA commission and consensus is reached
among all affected ministries before passing the bill on to parliament, making the text of the bill largely
determined before parliament or the public are notified of the bill."*® Public participation in the legislative
process could thus be promoted by requiring public notification of draft executive legislation, making copies
of draft bills available to the public earlier in the process, and opening executive branch deliberations on

draft bills to public observation and comment.'*’

13 Some bilateral donors are currently providing short-term technical assistance to the Kyrgyz police, but the OSCE program is the only
external assistance that is long-term, with a body overseeing the reforms. OSCE Secretary General, Annual Report of the Secretary General
on Police-Related Activities in 2003 (Vienna, AT: OSCE, June 2004); and Interviews with Alexander Kashkarev, Cholpon Djakupova and
Jocelyne Lacourt.

"* Interview with Brian Gill.

136 Dearing, 6.

137 Similar recommendations have been made as part of broader legal reform proposals since these problems are common to many issue
areas, thus underscoring the need to integrate police reforms with other ongoing initiatives as part of a holistic reform program.
Comparative country studies could also provide useful guidance as to how other new democracies have increased transparency and public
involvement in the legislative process.
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Complementary policing. Due to underfunding and understaffing in the Kyrgyz police, volunteer positions
could be an important way to not only increase public involvement in police work but also augment police
capacity and effectiveness. First, public volunteers could fill a valuable need in writing statements from
witnesses and complainants. Complainants currently must write their own statements in both reporting
crimes and alleging police misconduct, and if they cannot, the crime goes unreported.'*® This procedural
requirement reflects a lack of police capacity that could be alleviated by having citizen volunteers assist
complainants in writing their statements, thus improving the reporting of crimes and access to justice.
Furthermore, such “civilianization” of the police force allowed by an influx of civilian volunteers would also
make the institution more inviting to the public, which today rightly perceives the police force as a quasi-
military organization closed to civilians. Civilian faces within the station house could offset the current

underreporting of crimes that arises out of distrust or lack of confidence in the police.'*’

Secondly, volunteer neighborhood patrols could augment police capacity to prevent crimes, particularly in
areas where officers are spread thin over an unmanageably large geographic region. Kyrgyz communities
have already organized volunteer patrols in some rural areas,'*’ and these could be expanded into other

districts across the state.

Thirdly, to provide a tangible early step in addressing the ethnic imbalance on the police force and the
growing tension between police and ethnic communities, volunteer positions could be established within the
police force to act as liaisons to ethnic communities in problem areas. This could be particularly helpful in
southern Kyrgyzstan where a majority-Kyrgyz police force governs the majority-Uzbek population and
clashes between the public and police have become common.'*' Volunteer liaisons from the ethnic
community would be charged primarily with mediating disputes, negotiating and building dialogue between

that community and the police. The position could also advise the police force on ethnic issues, reach out to

138 Brown, 14, 19-20.
139 National Coalition for Haitian Rights, 19-20.
10 Brown, 16.
Y11CG, Central Asia, 11.
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ethnic media and develop assistance programs for community groups. Such a liaison could be an important
short-term stop gap measure until the new selection procedures were in place long enough to produce a

police force whose composition better reflected minority populations.'*

Citizen oversight. One procedure that perhaps best reflects the disconnect between law and practice in
Kyrgyzstan is the individual complaint process. The rules governing the complaint process are clear, with a
disciplinary charter that articulates the standards and punishments for officer conduct, a Self-Security
Department established within each police force to review complaints, and a clear chain of command that
sends the complaint for a final decision to a MIA body composed of senior police and elected officials. A
breakdown in the system occurs, however, in the initial recording and subsequent review of complaints. As
noted, many complaints are never recorded in the first place—because people cannot write their own
complaint, are skeptical about the value of filing a complaint, or do not know they have the right to do so.
Complaints that are recorded are by and large not adequately pursued.'* The complaint process should thus
be improved by: 1) disseminating information on the public’s right to file complaints; 2) providing
complainants with assistance in filing their complaints;'** 3) allowing public participation on the MIA
decision-making body to ensure an internal check on complaints processing; and 4) most importantly,
providing a means of independent external review of both complaints and police response to complaints.
Such an independent review body should not only provide impartial review of individual complaints, but also
be empowered to conduct parallel investigation of complaints when necessary and to set and enforce
standards of review. An independent review mechanism is crucial to establishing the legitimacy of both the
complaint process and the police force. Charging an independent body with the power to set universal

standards based on trends in complaints will also lead to a more effective, accountable police force.

"2 Chan, 137-147.
'3 Brown 19-20.
14 See Complementary Policing section on page 45 for a more detailed discussion of this issue.
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The importance of public oversight of the police in Kyrgyzstan cannot be underestimated. The Kyrgyz
Ombudsman has identified the human rights situation among the police and the courts as the worst in the
country, noting that “It is the most difficult to work with courts and Interior Ministry [police] departments,
which violate human rights and freedoms and the laws that allow the human rights ombudsman to perform
his duties.”'* Thus, while Kyrgyzstan already has an Ombudsman dedicated to protecting human rights
generally, this position alone does not have the capacity to address this growing problem.'*® The
Ombudsman cannot provide adequate continuous monitoring of police both because the Ombudsman is a
government official—and thus does not convey the same perception of impartiality as do citizen police
monitors—and because the Ombudsman is already overburdened as a single person with a small staff in
charge of receiving human rights complaints against all public entities in the state.'*” Volunteer or paid
citizen monitors are thus necessary to augment the work of the Ombudsman in checking and improving

police work, bestowing legitimacy on police practices, and instilling public trust in the police force.

Expected results

By implementing public participation initiatives tailored to problems that persist in the Kyrgyz police force,

Kyrgyzstan can expect to see several positive changes regarding its police force:'*

» [Increased public awareness of the rights of citizens and responsibilities of police. Through civic

education, increased interaction with the police and hands-on participation in police work, the public

145 Kyrgyz Ombudsman, Annual Report of Ombudsman Tursunbai Bakir uulu to Jogorku Kenesh (Parliament) of the Kyrgyz Republic,
September 23, 2004.

146 While a lack of adequate resources and staff has undermined the Ombudsman’s ability to handle to the number of complaints he
receives, the Office of Ombudsman is granted significant powers and is statutorily protected from political efforts to undermine its work.
Kyrgyz law provides that the rights and work of the Ombudsman are independent of all other government bodies and continue even if
martial law or a state of emergency is declared; prohibits any intervention in its work under penalty of prosecution and backed by grants of
immunity for the Ombudsman and confidentiality for the complainant; and grants the Ombudsman powers to bring court cases on behalf of
complainants, to enforce final decisions in any branch of government, and to immediately receive information from relevant public and
private entities on demand. Kyrgyz Republic, Kyrgyz Law “on Ombudsman of the Kyrgyz Republic,” June 25, 2002, Chapter 2-4.

147 Created in 2002, the Ombudsman is charged with protecting the rights and freedoms of all Kyrgyz citizens, receiving 14,000 human
rights complaints in 2003. Kyrgyz Ombudsman, Annual Report.

1% Public participation is a necessary but of course not sufficient condition for achieving these outcomes. As noted earlier, public
participation mechanisms must occur alongside all the other democratic policing reforms.
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gains an understanding of the rights and duties of both citizens and the police in a democratic society.
Increased public confidence in and legitimacy of the police. By increasing the public’s understanding
of, familiarity with and access to the police, the very act of participation helps reduce mistrust and
build public confidence in the police. By increasing police transparency, accountability and
effectiveness, public participation further increases confidence in the police and the legitimacy of the
institution.

A police force that works with and on behalf of the public. Increasing public interaction, screening
military and new personnel with democratic criteria, and prioritizing relations with minority
communities will help reorient the police force to its new democratic role in protecting all the people
and their rights.

A more effective police force. Police effectiveness will be improved by public participation in four
key ways: improved capacity, resulting from better use of community resources and civilian
volunteers in the station and in the community; adherence to modern policing practices, ensured by
public oversight and feedback; better access to the information needed to prevent and solve crimes,
flowing from improved community relations and public willingness to report crimes; and better
quality policies, resulting from the need to justify police practices in terms that will hold up under
public scrutiny.

Development of a democratic participatory tradition. By fostering civic responsibility and
community empowerment, public participation in police work teaches participatory democracy and
lays the foundation for civil society.

Increased support for democratic reform. People’s participation in reforms that produce real change
in their daily lives—from having to pay officers fewer bribes and endure fewer arbitrary rules to
enjoying better police services and protection of their rights—imparts the possibilities of democracy
and, in turn, fosters public faith in the democratic process. Furthermore, by building communication
and contacts between democratic reformers inside and outside the police force, public participation in
the reform process builds local capacity to sustain reforms and monitor for needed changes in the
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future. Public participation thus builds barriers for spoilers of democratic reform and contributes to

the longer-term stability of democratic development in the police force and the country more broadly.
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JUDICIAL REFORM: FOUNDATIONS FOR PUBLIC PARTICIPATION

The judicial system in any democracy stands as the central defense in safeguarding the rule of law and
protecting democratic rights. Yet, like police institutions, the courts in many new democracies are hampered
by legacies of the non-democratic state—Ilegacies that could be ameliorated by increased public participation
in judicial reform. The acute lack of transparency in the judiciary in many new democracies stands as a
principle barrier to improving the accountability and effectiveness of the courts. Access to justice is often
further compromised by “telephone justice” called in by the executive branch, poor quality judicial personnel
and a backlog of cases. Unaccountability and ineffectiveness thus coalesce to produce a judiciary that is
fundamentally unresponsive to its intended beneficiaries, ill-equipped to protect their rights and illegitimate

in their eyes.'*

Democratic judicial reforms provide a framework for reorienting the judiciary to the role it must play in
effectively protecting the people’s rights. They seek to remedy the accountability and legitimacy deficits of
judicial systems in new democracies and improve the courts’ capacity to impartially and effectively
administer justice. However, reform approaches that fail to incorporate broad public participation have been
less than ideally effective and have often even contributed to the problems of new democracies in several
ways.">® First and foremost, by failing to consult the public, reforms do not always focus on issues most
relevant to users of the system, as international actors can rarely be familiar with the subtleties of the local
legal system. To be effective, reforms must be developed with input from those who will be most
immediately affected.””' Secondly, efforts to standardize and professionalize the judiciary—widely

considered necessary for building legitimacy and public confidence—tend not to involve lay members of the

149 Juan Méndez, “Institutional Reform, Including Access to Justice,” in Juan Méndez, et al., eds., The (Un)Rule of Law and the
Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press, 1999), 222-223; and Roger Plant, “The Rule of Law
and the Underprivileged in Latin America: A Rural Perspective,” in Juan Méndez, et al., eds., The (Un)Rule of Law and the
Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press, 1999), 100-105.
130 The Albania Case Study on page 71 provides an in-depth example of these problems, but other countries where judicial reforms have
faced these criticisms include Haiti (Brody, 227-228), Chile (Spence, 21-22), and many other Latin American countries (Buscaglia, 5-17;
Ungar, 187-208). Reforms in Argentina, Bolivia, Ecuador, Jamaica, Mexico, Panama, Paraguay and Uruguay have likewise been subject to
these criticisms (Universidad Externado de Colombia, 263-267).
131 per Bergling, “Theory and Reality in Legal Cooperation—The Case of Vietnam,” in Per Sevastik, ed., Legal Assistance to Developing
Countries: Swedish Perspectives on the Rule of Law (Stockholm, SE: Kluwer Law International, 1997), 61, 78
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public, thus further distancing the judiciary from the people.'>* Thirdly, even well-intentioned international
donors can easily become simply another party competing for control of the reform process, exacerbating
domestic agencies’ turf wars that marginalize the public interest.'>® Lastly, by failing to engage the public in
the democratic reform process, an opportunity is lost to build the will and capacity of local actors outside the
judiciary to sustain democratic reforms. A process that prioritizes public participation in both the short-term

reform and ongoing operation of the judiciary is thus key to creating democratic courts over the long term.

Citizen participation in the work of the judiciary provides both a positive and negative check on the
necessary powers of the courts. First, public participation and oversight in judicial work guard against
internal and external pressures for judicial corruption, helping to ensure the effectiveness and strength of the
judiciary as an independent and impartial body.'>* This assurance of judicial independence is vital to the
judiciary’s role as a check on other branches of government and as the guarantor of democratic processes.
Secondly, public scrutiny of the courts” work is key to keeping the judiciary’s own power in check—an
important function since the judge is delegated broad powers as the “ultimate decision-maker and the highest

government official within the justice system.”'>

Civic education

If a public unaccustomed to democratic participation is to contribute effectively to judicial reform and court
operations, a process of civic education must first be conducted. As one scholar notes: “Part of the initial
intimidation of the judicial system is often the public’s lack of knowledge concerning how the system

functions.”'*® While the exact content of civic education programs will depend on the society itself, it should

12 Crawford, Public Matters, 6-7.
153 Laurel Miller and Robert Perito, Establishing the Rule of Law in Afghanistan, Special Report 117 (Washington, DC: US Institute for
Peace, March 2004), 6.
13 yasuhei Taniguchi, “The Post-War Court System as an Instrument for Social Change,” in George DeVos, ed., Institutions for Change in
Japanese Society (Berkeley, CA: University of California, 1984), 23.
135 Mary Noel Pepys, Corruption in the Justice System (Washington, DC: Management Systems International, January 2003), 2.
13 Maria Dakolias, “A Strategy for Judicial Reform: The Experience in Latin America,” Virginia Journal of International Law 36 (Fall
1995), 223.
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always seek to enhance public awareness about people’s democratic rights and available legal services. It
should also educate people about the process and goal of judicial reform and how the public can contribute.
As with any civic education effort, the process designed to prepare citizens for participation in judicial
reform should meet the “best practices” criteria developed for timing and designing a civic education

campaign.'”’

Court personnel education

The move toward democratic philosophies and structures within the courts is a transition that will necessitate
broad education and training of judicial personnel. To achieve optimal judicial participation in reforms,
personnel will need to be educated about the goals and mechanisms of democratic reform, as well as the
necessity and benefits of public participation in the process. This is a crucial step in preparing the judiciary
for participation in its own reform, as the judiciary must be capable of generating reforms from within or it

will inevitably be controlled from without.'*®

Judicial training also offers a valuable opportunity to solicit judges’ perspectives on court problems and
possible solutions.'” Judges provide the best allies in achieving democratic judicial reform and thus every
effort should be made to include all judges in the consultation process that develops the reform program
itself. This can be achieved through any combination of surveys, informal meetings or conferences. If
judges feel invested in the process, they will be more likely to defend and sustain it. On the other hand, if
judges feel ostracized or personally attacked by externally-imposed reforms, they could easily become the

staunchest opponents of reforms.'®® A reform process that is so developed—from within the country and

157 See Preconditions section on page 8 for a detailed discussion of these criteria.
138 Tvan Lavados Montes and Juan Enrique Vargas Viancos, “Judicial Management,” in Inter-American Development Bank, Justice and
Development in Latin America and the Caribbean (Washington, DC: Inter-American Development Bank, 1994), 19-20.
*** Dakolias, 223-224.
10 USAID Office of Democracy and Governance, Guidance for Promoting Judicial Independence and Impartiality (Washington, DC: US
Agency for International Development, January 2002), 11.
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through consensus—will have the backing and commitment needed to sustain reforms.'®" If it has not
already occurred, the formation of judicial associations could play a key role in solidifying the support of,

and for, reform-minded judges.'®

Court reorganization

The outstanding barrier to public participation in judicial reform is the essentially closed system of courts in
many new democracies, with processes that are untransparent, unknown, and even inaccessible to the public.
Structural reforms—beginning with increased transparency in all aspects of court operations—must be

undertaken to facilitate public interaction with the courts.

161 Dakolias, 226.
12 The role of judicial associations is discussed in greater depth in later sections on Policy Formation (p. 57), Complementary Service
Providers (p. 64), Foundations for Public Participation (p. 72), Judicial Council Independence (p. 78), Professional Development (p. 80),

and Citizen Committee Oversight (p. 82).
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JUDICIAL REFORM: MECHANISMS OF PUBLIC PARTICIPATION

Public participation in judicial reforms can be tailored to help improve four key elements necessary for a

vibrant democratic judicial system: transparency, accountability, effectiveness and legitimacy.

Transparency

In many new democracies, untransparent court processes prevent cases from being administered with
fairness and impartiality; unpublished court documents and decisions allow political influence to rein over
legal reasoning in deciding cases and facilitate poor enforcement of decisions; and closed hiring and
disciplinary policies allow maximum political control of the courts. A lack of transparency is thus the
cornerstone of undemocratic courts’ lack of accountability and effectiveness, allowing unpredictability,
corruption and political influence to undermine the administration of justice. In a democratic society, on the
other hand, transparency in both process and decisions—through the use of objective, publicly available
indicators rather than personal views or arbitrary criteria—seeks to increase the predictability, fairness and
accountability of the judicial system.'®® This transparency also increases public understanding of how the

court system works, building public trust in—and use of—the judiciary.

Public policies and records. Transparency in court policies and processes is a fundamental element of
educating and instilling confidence among the public, but it also provides a check to ensure regulations are
followed, instates a monitoring process that can itself induce compliance, and significantly reduces court
personnel’s opportunity to obtain bribes.'®* In particular, publication of judicial decisions and verbatim court

transcripts reduces the opportunity for arbitrary or biased decisions, ensuring instead the law is applied

163 Tyler, 298-299.
164 pepys, 10.
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equally in cases with similar facts.'®® Transparency in existing documents should be coupled with new rules
for writing opinions that maximize transparency in decision-making, requiring the case record to include the
relevant issues of fact and law used in reaching a well-reasoned decision.'®® Increased transparency in court
proceedings and decision-making processes would thus promote consistency in various judges’ interpretation

of the law and in a single judge’s application of the law.

Systems should also be established to make court records in general more regularly maintained and readily
available.'”’” For example, establishing a case tracking system, collecting data on court caseloads and
monitoring case outcomes are all necessary to help the public and judiciary better utilize the courts and

assess the need for further reforms. '

Public personnel policies. Increased transparency in the nomination and selection of judges can have a
dynamic impact on achieving a higher quality, impartial judiciary. Steps to be taken include publicly posting
judicial vacancies, publicizing the criteria and process used in selecting judges, publicizing the names and
qualifications of candidates, and opening the process to public comment on judicial candidates.'®’
Transparency should also be introduced in the judiciary’s evaluation, promotion and disciplinary procedures,
for example by compiling annual lists of promotions made, complaints received and disciplinary action

taken.'”® Such lists would be a valuable resource to the public and judicial personnel alike in protecting

165 OSCE Presence in Albania, Legal Sector Report for Albania (Tirana, AL: Organization for Security and Co-operation in Europe, 2004),
23; and Pepys 9.
1% Berti] Wennergren, “Administrative Law—Setting the Bureaucratic Standards,” in Per Sevastik, ed., Legal Assistance to Developing
Countries: Swedish Perspectives on the Rule of Law (Stockholm, SE: Kluwer Law International, 1997), 202; and Unger, 142. Note that
these parameters could easily respect the decision-writing styles and stare decisis rules of different legal traditions, as they do not require
that the judge’s decision itself contain specific information or carry certain bindingness, but simply ensure that the case record includes
enough information to make the process more transparent and enable comparisons across cases.
167 While such transparency initiatives are underway in many countries, Bulgaria provides a useful example. In many Bulgarian courts, a
computerized case tracking system has allowed complainants, judicial personnel and civil society to access public court records, allowing
them to know case filing deadlines, key facts about the case and the length of time the case has spent at each stage of the judicial process,
Pepys, 10.
L. Miller, 7.
1% Hansjoerg Strohmeyer, “Collapse and Reconstruction of a Judicial System: The United Nations Missions in Kosovo and East Timor,”
American Journal of International Law 95 (1) (Jan 2001): 51-52; and ICG, Afghanistan’s Flawed Constitutional Process, 13-15.
""" Dakolias, 185-187.
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judges from arbitrary punishment or dismissal and guarding against discrimination.'”" Proper protections
should be put in place, however, to ensure the due process and privacy rights of judicial personnel are

maintained.

Openness to the media. The involvement of the media is essential to the judicial reform process, as the
media provides a conduit to the broader public and is pivotal in mobilizing public opinion either for or
against reforms in the sort term and the judiciary over the long term. As one international donor notes,
however, “the media may not be a natural ally and the obstacles to building support in the media should not
be underestimated. In many countries, the mass media are controlled by powerful elites who oppose judicial
reform.”'”* Despite these hurdles, judicial reforms must include a plan for increasing interaction between the
media and the courts—not least because of the media’s determinative power in the relationship between the

public and government institutions.

Accountability

Public participation can spur accountability in the judicial system through proactive mechanisms such as
policy formation, through reactive accountability mechanisms such as a citizen complaint process, or through

ongoing accountability initiatives such as citizen oversight bodies.

Policy formation. The public has a valuable role to play in representing community interests in judicial
policy formation. While many of the democratic standards for judicial personnel, training, ethics and
administration may be derived from already-agreed-to international treaties and declarations on these

matters, public participation in this process remains important to ensure that local problems are addressed

! Mark Unger, Elusive Reform: Democracy and the Rule of Law in Latin America (Boulder, CO; London, UK: Lynne Reinner Publishers,
Inc., 2002), 188.
172 JSAID Office of Democracy and Governance, Guidance, 11.
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and international standards are tailored to local needs.'” Perhaps most importantly, the public should be
involved in designing the reform program itself, as those most affected by reforms must help determine their
shape.'™ Additionally, diverse representation in development of the reform program builds the broad
consensus necessary to carry out reforms that extend beyond the judiciary. Surveys can provide an effective
means of consulting the public in the early stages of developing the reform program and also on an ongoing
basis to assess its implementation and changes needed in the program.'” Bar and judicial associations will

also be key sources of organized input and support in each of these policy formation steps.'’®

Personnel policies. In many new democracies, judges are appointed often through a secret process
and subjected to ongoing executive scrutiny, undermining their independence and accountability to the
public.'”” The public could thus play an important role in developing personnel policies, appointment
procedures, performance standards, and processes for promoting and disciplining judges. Used to screen
both new and existing judges, these policies will help foster judicial independence and accountability. In
some countries, however, particularly those emerging from recent conflict, a complete reapplication and
rehiring process may not be possible where there is a dearth of legal personnel or where the appointment
process is entrenched in a bureaucracy reluctant to relinquish its power. In situations where it is not
politically or practically feasible to vet all personnel, improvements in the legal training and education of
judges thus becomes even more critical.'”® In the near term, however, a public process of developing
professional selection criteria and procedures could provide valuable external signs of change and build

pressure for reform while the longer-term practical and political issues are addressed.

173 For example, the UN Basic Principles on the Independence of the Judiciary (1985), UN Guidelines on the Role of Prosecutors (1990),
and Council of Europe Recommendation on the Independence, Efficiency and Role of Judges (1994) could be helpful in identifying basic
frameworks for democratic reform of judicial institutions. See also the American Bar Association’s Compilation of International Standards
on Judicial Reform and Judicial Independence, which includes judicial standards adopted by many international organizations and
professional associations representing various regions and legal traditions (Washington, DC: ABA, January 2004).
174 Reed Brody, “International Aspects of Current Efforts at Judicial Reform: Undermining Justice in Haiti,” in Juan Méndez, et al., eds.,
The (Un)Rule of Law and the Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press, 1999), 227, 236.
175 Montes, 30.
176 In this and any part of the reform effort, caution should be taken to include professional associations—particularly bar associations—on
a case-by-case basis, as they have been subject to a great deal of corruption in many countries. Idea contributed by Louis Aucoin.
177 Edgardo Buscaglia, Jr., Maria Dakolias and William Ratliff, Judicial Reform in Latin America: A Framework for National Development
(Stanford, CA: Stanford University, 1995), 11.
78 L. Miller, 7,9, 16.
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Training. The public can also help develop the formal curriculum and training programs needed to
prepare judges, prosecutors and lawyers for the new demands of a democratic judicial system.'”
Participation of the public—particularly law professors, leaders of professional associations and others
involved in training judges—is particularly important since the quality of legal education is often not directly
in the hands of the state.'®” Evaluation of training needs should focus not only on legal education, but also
on the technical skills needed to be a judge—such as weighing evidence and managing oral arguments—
since many countries have a sufficient pool of people trained in the substantive areas of law who need
training in the practical dimensions of judicial duties in a democratic society.'®' Civil society could play an
important role in the training development process by providing materials or actual instructors for the initial
and continuing legal education of judges; such involvement could be particularly helpful in evolving
specialty areas like intellectual property and environmental law since even countries with good legal training

programs sometimes lack continuing legal education.'®

Civil society groups may also participate by supporting the teachers themselves, both by advancing their
training and by creating forums where educators can share knowledge, experience and materials.'®® Public
groups may also develop and conduct their own trainings for judicial candidates and judges, which can be
particularly helpful in targeting underrepresented groups or in filling the gap where basic or legal education

is inadequate.'®*

17 Pepys, 8; and OSCE Presence in Albania, 156-61.
%0 Dakolias, 217.
'8 German Hermosilla Arriagada, “Training and Continuing Education for Judges,” in Justice and Development in Latin America and the
Caribbean (Washington, DC: Inter-American Development Bank, 1994), 86.
182 For example, in Chile, the national School of Jurisprudence and the Institute of Judicial Studies have expressly involved not only
professors but also field specialists in course design, incorporating their research on judicial issues in the curriculum for compulsory
continuing education programs for judges (Arriagada, 95-102). In Argentina, a World Bank grant helped establish the National Committee
on Legal Education Standards, which now seeks to improve legal training by involving representatives of law schools, professional
associations and NGOs (Dakolias, 219). In Latvia, Albania, Bulgaria, Moldova, Kyrgyzstan and many other post-Soviet countries, newly-
established judicial training centers are supported by the research and involvement of civil society and judges’ associations (Pepys, 8).
Many other states could benefit from similar endeavors, as judicial training programs are often underfunded and staffed by professors
working only part-time, leaving little time or money for new research or curriculum updates. In such cases, civil society experts in the
various fields relevant to initial and ongoing judicial training could help update course curriculum and even teach classes in their issue
areas. For more on the conditions warranting civil society involvement, see Dakolias, 217-222.
'8 Michael Bogdan, “Some Reflections on Development Assistance in the Field of Legal Education,” in Per Sevastik, ed., Legal Assistance
to Developing Countries: Swedish Perspectives on the Rule of Law (Stockholm, SE: Kluwer Law International, 1997), 153-154.
18 For example, civil society groups may offer training to groups that cannot access traditional legal education, such as marginalized
minorities and women, or offer training in subjects not covered by traditional legal education, such as the rights and mechanisms afforded
by international human rights treaties. USAID Office of Democracy and Governance, Guidance, 168-169.
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Ethics code. The public could make valuable contributions to the development of an ethics code for
judicial personnel. While it is important that professional standards are developed by the profession itself,
members of the public could observe the body developing an ethics code and provide comments on its
product to ensure it addresses all the situations that have arisen in the past. Collaboration on such an
important document is key not only in producing a quality product that reinforces ethical conduct, but also in

reestablishing the link and sense of mutual responsibility between justice personnel and civil society.'®

Court procedures. The entire process of developing court procedures should be done with local
public participation. Only a broad cross-section of the society in question can legitimately decide the
appropriate role of various institutions and of customary, religious and comparative legal influences in their
justice system.'®® The public should thus be consulted in developing sound policies and court management
techniques. This will involve an analysis of the number and location of courts, judges and staff; their
caseloads; and procedures for handling cases to identify the sources and results of inefficiencies and delays
in the system.'®” In this respect, public representatives could help the courts analyze whether reallocating
staff or instating oral proceedings in certain cases would help reduce court backlogs and improve services to
the public.'"®® In particular, regulations for impartial case assignment should be developed to prevent
corruption and ensure an equal distribution of workload, which will in turn help address both the inefficiency
and public distrust of the system.'® By helping develop court procedures, public representatives with the
training and experience necessary will play a valuable role in translating new domestic laws into court
practice, ensuring the state is meeting its international human rights commitments and other relevant treaty

obligations.

Citizen complaint process. A citizen complaint mechanism provides a means of external accountability over

the conduct of individual judicial personnel. The individual complaint mechanism is greatly enhanced by

185 Pepys 8; and Dakolias 186.

186 1 Miller, 18.

187 Ibid., 7-8.

188 Dakolias, 187-188.

18 OSCE Presence in Albania, 8, 23.
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creation of a citizen advocacy office within the judiciary that specializes in providing legal support to victims
of alleged abuse, corruption or denial of justice.'” Such an office can help the courts focus on granting equal
access, enfranchising marginalized populations and eliminating corruption.'””’ Both the citizen complaint
mechanism and citizen advocacy office could be administered by either the prosecutor’s office, the judicial
council staff, or an independent office created within the judiciary specifically for that purpose.'”? In any of
these cases, staff handling these issues should include some non-judicial, lay personnel. While the
machinery for citizen complaints is an important part of promoting accountability, it achieves maximum
impact only when the data gathered through citizen complaints is used to inform policy changes within the
judiciary. For this reason, any citizen complaint mechanism should be linked to the policy development

process.

Citizen oversight body. A citizen oversight body provides an external accountability mechanism that
monitors the judiciary and its policies on an ongoing basis rather than in response to a specific incident. The
standard citizen oversight body is composed of members of the public, representing diverse interests and
experiences. It can be charged with a variety of tasks that include: ensuring judicial decisions are enforced
and imposing sanctions if they are not; ensuring uniform administrative procedures are followed; overseeing
implementation of personnel policies;'** ensuring cases are assigned impartially and equally to all courts;'™*
and monitoring judges and prosecutors for equal application of the law.'”> The exact charge of a citizen

oversight body will necessarily be tailored to the particular problems and reform priorities of a given state.

19 For example, USAID has funded the creation of citizen advocacy offices in courts in Ukraine, Russia and Albania that provide legal
assistance to people alleging corruption or having trouble navigating the court system. These offices have filed successful claims on behalf
of individuals in judicial and administrative cases and have also analyzed trends in grievances to identify government institutions with
endemic corruption. Pepys, 11.
! peter Fry, “Color and the Rule of Law in Brazil,” in Juan Méndez, et al., eds., The (Un)Rule of Law and the Underprivileged in Latin
America (Notre Dame, IN: University of Notre Dame Press, 1999), 201-206.
192 The role, advantages and disadvantages of judicial councils are addressed in more detail in the Lay Decision-Makers section on page 66.
193 Dakolias, 184.
19 OSCE Presence in Albania, 1.
193 Elizabeth Iglesias, “Designing the Institutional and Legal Structure of Prosecutorial Power in the Transition to Democracy,” in Irwin
Stotzky, ed., Transition to Democracy in Latin America: The Role of the Judiciary (Boulder, CO; Westview Press, 1993), 271-274.
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An external monitoring mechanism often used instead of the citizen oversight body is the human rights
ombudsman. Such an ombudsman is typically charged with investigating human right abuses across the state
in all public institutions, but could also be charged with monitoring for specific concerns within the judiciary,
such as ensuring that the rights of all claimants and detainees are upheld."”® One problem with the human
rights ombudsman is that it offers few opportunities for broad public participation in its work, as the position
may be elected by the public, but it remains part of the government (unlike an external citizen body). Thus,
the public still has the opportunity to make complaints directly to this oversight body, but does not to

participate in its work.

There are several advantages to the creation of a traditional citizen oversight body. First, it provides a viable
alternative to judicial councils in areas where the judiciary still lacks the impartiality or capacity to oversee
its own personnel or management issues. Secondly, independent oversight helps establish the legitimacy of
the judiciary by curbing the corruption and politicization of the courts and providing cover for judges being
pressured to bend to the will of local government officials.'”’ Thirdly, because citizen oversight reduces
political control over the judiciary, it can weaken the position of opponents of democratic change who are

interested in maintaining their own influence in the system.

Other judicial personnel. 1f they are to be sustained, improvements in the accountability of judges must be
accompanied by increased accountability for other actors in the judicial system, including prosecutors,
bailiffs, judicial police, corrections officers and defense attorneys.'”® Prosecutors, in particular, play a key
role in checking the actions of all branches of government—including the judiciary—and necessitate a high
degree of institutional independence.'” However, as prosecutors have wide discretion in the cases they

pursue and are subject to similar corruption and political pressures as judges, this prosecutorial independence

19 René Hernandez Valiente, “Justice in Central America in the Nineties,” in Justice and Development in Latin America and the Caribbean
(Washington, DC: Inter-American Development Bank, 1994), 75; and Neild, 10.
Y7L, Miller, 7.
198 1t should be noted that the prosecution service is explicitly part of the judiciary in most civil law systems. It is, however, equally
important in non-civil law systems to reform the prosecution service in conjunction with judicial reforms since the prosecutor’s office
works closely with the courts and thus holds the potential to undermine progressive judicial reforms if it is left unreformed.
199 1glesias, 269-272.
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must itself be checked by effective oversight.””® Public participation in the work of prosecutors can help
achieve both of these goals. To help secure prosecutorial independence, the public should be involved in
developing objective standards for the appointment, evaluation and discipline of prosecutors; impartial case
assignment; and other appropriate means of ensuring independence, such as life tenure and broad
investigative powers.””' To ensure effective oversight of prosecutors, a citizen body overseeing judges
should also have jurisdiction over prosecutors to monitor for corruption and abuse of power, ensure that
political pressures do not influence which cases are brought to court, and oversee implementation of
democratic regulations.?”> As bailiffs can also impede the administration of justice by taking bribes to ignore
judicial decisions, any citizen oversight body should also supervise bailiffs’ enforcement of court orders.**®
As the judicial police likewise have a pivotal role in the justice process, they should be overseen by the
citizen oversight body as well. To further ensure proper external accountability of judicial personnel, the
offices of prosecutors, bailiffs and judicial police should all be made subject to the judicial complaint
process. Accountability of corrections personnel could also benefit from citizen oversight, for example

through the involvement of lay members in prison monitoring, policy and probation committees.”*

Independence and accountability can be reinforced by building a professional culture among all judicial
personnel. This is derived from the development and enforcement of modern training programs, ethics
standards and professional development. Prosecutors, bailiffs and judicial police should all be subject to
these guidelines, which should also be affirmed and protected by new standards for hiring, evaluation and

discipline of these personnel.**’

200 pepys, 4.
201 Andrés José D’ Alessio, “The Function of the Prosecution in the Transition to Democracy in Latin America,” in Irwin Stotzky, ed.,
Transition to Democracy in Latin America: The Role of the Judiciary (Boulder, CO; Westview Press, 1993), 191-196.
2021, Miller, 7; and Iglesias, 271.
203 OSCE Presence in Albania, 67.
204 Crawford, Public Matters, 17-19.
205 OSCE Presence in Albania, 35, 52, 67.
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There often exists no organized system of assigning or licensing defense attorneys in new democracies.”*®
The public may thus assist in developing qualification standards, training programs, licensing requirements
and examination processes for defense attorneys. Bar associations and NGOs in particular could play a key
role in training or even providing defense attorneys, and in providing legal aid in cases where the

government does not.*"’

Effectiveness

Judiciaries coming out of non-democratic regimes are routinely understaffed and overburdened, reducing
their ability to protect people’s rights and guarantee access to justice. This, in turn, reduces courts’
legitimacy and compliance with their decisions. A key goal of democratic reform is thus to generate public
confidence in the judicial process by building on improvements in training and personnel quality to also
improve the overall capacity and effectiveness of the courts.’”® Public participation is crucial in this respect
since it increases the sense of procedural fairness, improving acceptance of court legitimacy and compliance

with its decisions.?”

Complementary service providers. Citizen volunteers can help address the personnel and capacity needs of
new democracies in a number of ways. First, citizens with particular expertise or interest may volunteer for
positions that supplement paid judicial personnel. For example, volunteer victim and witness advocates are
appointed in many systems to counter the marginalization, abuse of power and corruption these parties often
face in the courts.?'’ Volunteer case monitors and administrative assistants help to reduce court delays and

backlogs by assisting with case management, case tracking and record maintenance.?!' Volunteer probation

209 L. Miller, 8-9.
207 Alejandro Garro, “Access to Justice for the Poor in Latin America,” in Juan Méndez, et al., eds., The (Un)Rule of Law and the
Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press, 1999), 285-287, 291-292.
2% US General Accounting Office, Foreign Aid: Police Training and Assistance, Report to Congressional Requesters (Washington, DC:
GAO, March 1992), 13.
29 Tyler, 349, 283-292.
210 1o]esias, 277.
*!! Dakolias, 193.
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officers meet with minor offenders and monitor their compliance with the terms of probation.”'* Volunteers
may provide translation services or assistance to people who do not read or write, removing common barriers
to accessing justice. Volunteer community mediators provide a means of alternative dispute resolution when
both parties agree to this path, solving many disputes through conciliation and thus reducing the backlog of
cases going to trial. Such mediation services can be provided through trained individuals working within the
court or by public groups operating outside but in conjunction with the court, such as church groups,

agricultural cooperatives, NGOs or legal aid offices.?"”

Secondly, voluntary associations—such as bar and judicial associations—exist separate from the courts but
play an important ancillary role to their operations. In many countries, these associations can support the
development of judicial independence and ethical and professional standards, by mentoring new judges and
fostering a democratic judicial culture and by providing direct services such as training and examination of
judges.?'* If such associations do not exist or were disbanded during conflict, it will be important to foster
the development of these associations as democratically oriented, trustworthy institutions capable of
supporting the judiciary of a new democracy. The international community has already affirmed the
importance of these associations and their right to organize. The UN Basic Principles on the Role of
Lawyers asserts the right of the public to form bar associations and outlines mechanisms for their
independence: “Lawyers shall be entitled to form and join self-governing professional associations to
represent their interests, promote their continued education and training and protect their professional
integrity. The executive body of the professional associations shall be elected by its members and shall
exercise its functions without interference.”*'> The UN Basic Principles on the Independence of the

Judiciary outlines similar guidelines for judicial associations: “Judges shall be free to form and join

212 Crawford, Public Matters, 17.
213 william Douglas, “Alternative Methods of Conflict Resolution under Common Law,” in Justice and Development in Latin America and
the Caribbean (Washington, DC: Inter-American Development Bank, 1994), 33-36.
214 Lawyers Committee for Human Rights, Beset by Contradictions: Islamization, Legal Reform and Human Rights in Sudan (New York,
NY: Lawyers Committee for Human Rights, July 1996), 37-39.
215 UN General Assembly, Basic Principles on the Role of Lawyers, Adopted by the 8th United Nations Congress on the Prevention of
Crime and the Treatment of Offenders (Havana, August 27-September 7, 1990) and endorsed by General Assembly Res. 45/121 (New
York, December 14, 1990), Article 24.
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associations of judges or other organizations to represent their interests, to promote their professional

training and to protect their judicial independence.”*'®

In considering whether and in what capacity to include volunteers, a state must consider how to define the
relationship between volunteers and regular staff to avoid confusion and duplication of effort. Furthermore,
the time and cost of training and managing these volunteers must also factor into a state’s decision.
However, complementary service providers have the potential to add important knowledge, skills and
experience to an understaffed, underfunded court system. By augmenting the capacity of regular court
personnel and helping reduce case backlogs, volunteers within and outside the courts could greatly improve

courts’ efficiency.?"’

Lay decision-makers. While the democratic system is meant to be impartial, if only one part of society holds
decision-making positions within the judiciary, it naturally biases legal interpretation by considering cases
through only one lens of experience. Putting public representatives in decision-making roles thus seeks to
balance community interests and perspectives represented in judicial processes, in the hopes of achieving a

widely-supported, quality decision.?'®

Citizen juries, lay judges and public members of youth offender panels provide opportunities to include
public representatives within the traditional formal justice sector.’* Community representatives on judicial
councils likewise offer a public voice in judicial bodies with important normative and authoritative

functions.””* Judicial councils are independent bodies whose members are typically nominated by all three

218 UN General Assembly, Basic Principle on the Independence of the Judiciary, Adopted by the 7th United Nations Congress on the
Prevention of Crime and the Treatment of Offenders (Milan, August 26-September 6, 1985) and endorsed by General Assembly Res. 40/32
(New York, November 29, 1985) and Res. 40/146 (New York, December 13, 1985), Article 9.

*'" Dakolias, 187-197.

218 Marcela Rodriguez, “Some Thoughts on Institutional Structures in the Judicial Process,” in Irwin Stotzky, ed., Transition to Democracy
in Latin America: The Role of the Judiciary (Boulder, CO: Westview Press, 1993), 172.

219 youth offender panels are used in some countries to supplement the trial process as a means of spending more time with a youth
offender in order to develop a plan for rehabilitation and prevent recidivism. Crawford, Public Matters, 17-18.

220 various judicial council models have been employed in different countries, providing new democracies with ample choices to find a
model that meets their particular needs. The key factor in the current discussion is that any model chosen should include a sufficient
number of public representatives among the council membership.
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branches, yet cannot be removed by or made accountable to the non-judicial branches.”?! While the specific
duties of judicial councils vary from one country to another, they are most often charged with overseeing
judicial selection and discipline—tasks once controlled by the executive—in an effort to reduce executive
influence over the judiciary and increase judicial independence.””* Judicial councils in many countries,
however, have been subject to many of the same criticisms that they were created to avoid: politicization,
executive interference, perpetuation of “clientilistic networks,” corruption, and a general lack of

accountability.??’

Public representation on judicial councils has been proposed as a key means of addressing problems that
plague the council’s work. First, public participation seeks to increase the transparency and legitimacy of the
council’s work, bolstering other structural safeguards for the council’s political independence. Secondly,
public participation in the council aims to provide broader perspectives in—and thus improve the quality
of—the judicial selection process and other council work. This diverse representation in decision-making
processes seeks to build broad public consensus and legitimacy around judicial appointments.”** Thirdly,
public representation on the council seeks to prevent it from falling victim to real or perceived judicial
corporatism, whereby bodies composed entirely of judges enforce a shared value system that protects—
rather than monitors—other judges.””> Public representation on judicial councils has, however, often been

wrought with problems that undermine achievement of these goals.

In many cases, the public positions on councils have been filled only by elites and political insiders, have

been used to represent individual rather than group interests, have perpetuated the old power structure, and

21 Jorge Correa Sutil, “Judicial Reforms in Latin America: Good News for the Underprivileged?,” in Juan Méndez, et al., eds., The
(Un)Rule of Law and the Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press, 1999), 260-261.
2221 inn Hammergren, Do Judicial Councils Further Judicial Reform? Lessons from Latin America, Number 28 (Washington, DC:
Carnegie Endowment for International Peace, June 2002), 2, 7-8; Pepys, 6-7; and Dakolias, 177-178, 184.
2 Hammergren, 5-6.
224 Ungar, 169; and Pepys, 6.
225 For discussions of judicial corporatism, see International Association of Judges, Supervision of the Conduct or Behaviour of Judges
(Rome, IT: TAJ, July 1987), 2; and Hammergren, 3. Idea contributed by Louis Aucoin.
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hosted simply a new battle ground for the same old political and social struggles.”*® Despite these failings,
public participation in the council’s work has nonetheless often succeeded in increasing the transparency and
public awareness of the selection process, thus making continued manipulation and politicization of the
process more difficult.”’ Beyond this, however, the councils’ work has often been held hostage to
individual and political interests. Several changes are thus in order to improve the quality and effectiveness
of public participation on judicial councils. Changes applicable regardless of the council model used in a
particular country include: requiring that council membership reflect diverse social interests, making the
process for council member selection more transparent and creating objective criteria for council
membership, specifically requiring that members have the technical capacity to evaluate judicial candidates,
requiring council members to justify their decisions in writing, instating council term limits that do not
coincide with executive terms, and providing council members with training in their duties.”® Each of these
changes would help de-politicize the process for selecting council members, aim to improve the quality of

judges appointed by the council, and thus boost the effectiveness of public participation in council work.

Community courts offer an opportunity for lay participation in the administration of an informal justice
system.”” Such informal systems are administered by lay judges and comprised of community laws and
institutions that exist apart from traditional state courts and dispute resolution mechanisms. These systems
can be either unofficial or sanctioned by the state, but may work more cohesively with the larger justice
system if they are sanctioned by the state. Informal justice systems have several positive aspects. First, they
provide another form of alternative dispute resolution, relieving pressure on the formal system and

expanding access to justice in states without the funds to do so themselves.”** Secondly, they provide willing

226 Interview with Roberto Saba, Executive Director, Asociacion por los Derechos Civiles, Buenos Aires, AR, January 4, 2005; and
Hammergren, 17-18. See Hammergren for numerous examples in Latin America.
27 Hammergren, 20.
28 1bid., 27-28.
229 For example, in Kyrgyzstan, the president has authorized elders’ courts to operate alongside the formal justice system as a means of
resolving less serious “administrative offences” (Brown, 16). In Chile, a system of neighborhood courts, administered by community-
elected lay judges but without state approval, was established by squatter settlements as a means of improving judicial access in poor
neighborhoods historically excluded from the traditional court system. John Edward Spence, Search for Justice: Neighborhood Courts in
Allende’s Chile (Boulder, CO: Westview Press, 1979), 1-5, 104-115.
230 Ross Cranston, “Access to Justice in South and South-east Asia,” in Julio Faundez, ed., Good Government and Law: Legal and
Institutional Reform in Developing Countries (Houndmills, UK: Macmillan Press, 1997), 241-244.
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complainants with an alternative to the costly, long-term formal court process. Thirdly, they offer a means of
extending judicial services to a wider geographical area than new democracies can often accommodate.
Fourth, informal justice systems are particularly useful in providing judicial access to indigenous populations
where they have their own system of customary law or where they are marginalized from the traditional
justice system.”*' Fifth, they provide people with the ability to design procedures and punishments that are
most appropriate to their community, for example by prioritizing mediation over adjudication mechanisms or
community service over incarceration punishments.”** Lastly, community courts may have greater
legitimacy—and thus more users—than the formal court system, particularly in communities where distrust

of the government is high.

While community courts offer many advantages, they also present several challenges. In establishing or
sanctioning an informal justice system, significant care should be taken to clearly define its relationship with
the formal system. For example, it should be clear whether decisions of the informal courts are binding and
whether people can pursue their case in the formal system after the informal system. Caution should also be
taken to ensure that use of the informal system does not compromise citizens’ rights. To do so, the system
should be entirely voluntary, include protections for citizen rights, and consider employing mediation rather
than arbitration so the formal court system is still an available option. Lastly, it should be noted that
supporting informal justice systems is not a substitute for improving the quality of and access to the formal

sector.?*

Lay administrators. Lay persons could fill many new administrative posts whose duties are currently being
performed by judges. Assigning day-to-day personnel management, record keeping, court administration
and similar tasks to professional lay administrators would free up judges to spend more time on cases and

general court policies. These steps hold the potential to increase the efficiency of the courts.”* One caution

2! Ungar, 213-218.
22 Spence, 2-3.
233 Cranston, 241-244.
2% Montes, 25-29.
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with the introduction of lay persons in the judiciary is that the roles and duties of various parties—judicial
personnel, lay volunteers and administrators, judicial council and citizen oversight body—must be clearly

delineated.

Legitimacy

Public participation initiatives that increase the transparency, accountability and effectiveness of the
judiciary have the added benefit of increasing public confidence in the courts and overall legitimacy of the
judiciary. People’s increased knowledge of their rights and court duties, more competent judicial personnel,
improved access to alternative dispute resolution, reduced delays, fewer language and literacy barriers, and
fewer cost barriers™” all contribute to people’s improved access to the courts which, in turn, helps build the
courts’ legitimacy. While public participation in judicial reform can make tangible progress that increase the
courts’ legitimacy, the very act of participation itself can also improve the courts’ legitimacy. In the final
analysis, process is product, and the public’s active participation in democratic reform confers legitimacy on

the democratic system itself, which will be crucial to its long-term preservation.>*

5 Costs are reduced by making legal aid and public defenders available, reducing lawyer fees with shorter case times, reducing the need
for bribes, and reducing court costs by improving efficiency. René Herndndez Valiente, “Justice in Central America in the Nineties,” in
Justice and Development in Latin America and the Caribbean (Washington, DC: Inter-American Development Bank, 1994), 68-71.

36 Tyler, 286, 298-300.
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JUDICIAL REFORM: ALBANIA CASE STUDY

The judicial system in Albania, as in all states, is central to upholding the rule of law and democratic
processes. Since the end of communist rule in 1991, Albania has made great strides in establishing structural
and procedural mechanisms that bolster the effectiveness and democratic accountability of the courts.
Judicial reforms undertaken to date have resulted in increased professionalism of the judiciary, improved
judicial training and establishment of judicial accountability mechanisms; reforms of the prosecution service
have substantially strengthened its institutional independence, built its technical capacity and reduced
corruption.”*” These gains, however, threaten to be undermined by those parts and processes of the judiciary
that have been less-successfully reformed. As a result, the judiciary as a whole remains weak and rule of law

remains “deficient.”?®

Perhaps of most concern is that many progressive changes made and rights granted under law are not applied
in practice due to myriad factors: corruption,*’ an overburdened justice system, inadequately trained
personnel and continued political interference by the executive.”*® The breakdown occurs in a failure to
implement laws on the front end through uniform, impartial application of the law, as well as a failure to
enforce judicial decisions on the back end. As a result, public perceptions of the judiciary have continued to
decline and there exists today little public confidence in the Albanian courts despite the significant reforms
achieved to date.”*' The reform program’s dominant—albeit necessary—focus on institution-building has

only compounded public dissatisfaction with reforms. As the public is largely excluded from this slow, long-

37 In 2002, 27% of those surveyed said they had been asked for a bribe by the prosecutor’s office in order to have a problem resolved,
compared to 40% in 2001. Corruption of judges and other court personnel likewise decreased, but to a lesser degree, with the percentage of
people saying judges requested a bribe from them going from 53% in 2001 to 44% in 2002, and the same for judicial administrative staff
going from 47% in 2001 to 40% in 2002, reflecting progress but also a sizeable remaining problem. Southeast European Legal
Development Initiative, Regional Corruption Monitoring in Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Macedonia, Romania,
and Yugoslavia (Rome, Italy: SELDI, April 2002), 11.

2% Buropean Commission, Albania Stabilisation and Association Report 2004 (Brussels, BE: European Commission, March 2004), 2.

239 Despite some progress, corruption of the judiciary remains and encompasses all actors, including judges, prosecutors, administrative
staff and attorneys. SELDI, Regional Corruption Monitoring, 11, 17.

240 European Commission, 5, 8.

241 OSCE Presence in Albania, ii; and European Commission, 2, 5.
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term process, there has been a lack of both real change in people’s lives and popular understanding of the

gains being made behind the scenes.**

Many international programs have coupled institution-building initiatives with efforts to build civil

3 yet there remains little interaction between government and civil society.”** This has resulted in

society,
the judiciary’s failure to act in the interests of the people it is meant to serve and the people’s waning ability
and desire to utilize the judiciary to protect their rights. This social and political divide is today
acknowledged to be undermining judicial reform efforts. The European Commission, for example, identifies
this as its top concern in 2004, asserting that “consolidation of democratic culture is essential to bring about
necessary [judicial] reforms.”** In order to seed sustainable democratic change, the reform program must

begin to integrate civil society and justice sector reforms by incorporating public participation in the

implementation of judicial reforms.

Foundations for public participation

It must be kept in mind that the internal political struggles in Albania will complicate efforts to include the
public in the reform process, as the question of who represents the “public” is itself a contested issue in
Albanian society today.**® It is also clear that Albania, like many new democracies, has a multitude of
ongoing reforms that are already stretching state capacity beyond its limits. Any public participation
initiatives should thus be integrated into existing judicial reforms so as to minimize bureaucracy and improve

the chance of their successful execution.

2 The EC notes this explicitly in assessing why popular perceptions are contributing to difficulties in the reform process, saying “the focus
of financial support on institution building-related issues is viewed with some skepticism, chiefly because results in this area are less
immediately tangible to the population.” European Commission, 36.

3 For example, see donor programs outlined in World Bank, World Bank Financing to Albania (Tirana, AL: World Bank Tirana Office,
April 2004); European Commission, Albania Stabilisation and Association Report 2004; OSCE Presence in Albania, Legal Sector Report
for Albania; USAID, Albania Program Data Sheet (FY 2002-2004 Program, No. 182-0220) (Washington, DC: US Agency for
International Development, 2002); and East-West Management Institute, Albania Judicial Training/Strengthening Project (Tirana, AL:
EWMI, 2001).

2# European Commission, 1-3.

*bid., 2.

26 world Bank, 21; and European Commission, 1.
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Albanian civil society is rather well-developed compared to many new democracies, yet civic education
remains a necessary precursor to public participation. It is particularly necessary in light of the internally-
competitive, divisive attitude within society that has to date undermined effective civil society action.?’
Many donors have conducted and continue to conduct civic education campaigns on democratic rights and
processes. Further civic education efforts could focus not only on educating people about their rights, but
also on raising awareness of specific services available to them such as the ombudsman,**® on increasing
public understanding of issues specific to participation in judicial reform, and on bringing more people into

these reform efforts.

Like civic education, judicial education in Albania has greatly improved over the last decade, with all judges
now required to take courses on a judge’s role in society and cultural sensitivity training, among other
courses.”* Roundtables have been conducted to educate judges about the democratic reform process and
solicit their input,”® however more extensive efforts should be conducted. More importantly, the Albanian
judicial association should be more closely involved in the reform development and implementation process,
as judicial personnel must play a key role in defining the reform of their institutions if democratic change is

to permeate judicial consciousness and be sustained.

Mechanisms of public participation

There are two key areas where public participation could be most helpful in achieving democratic judicial

reform: policy formation and external oversight. These two processes often blur together, as judicial reform

in Albania clearly demonstrates. Each area where public participation could be helpful in developing

7 Buropean Commission, 2.
2% In 2003, the Ombudsman received around 4,000 complaints, 60% of which were determined to be within the competency of the office.
Increased awareness of the availability of Ombudsman services is an important corollary to educating people on their human rights more
generally. European Commission, 9.
¥ Republic of Albania, Law on the Magistrates School in the Republic of Albania (Law No. 8136), July 31, 1996 (herinafter Law on the
Magistrates School); and American Bar Association, Central and East European Law Initiative, Judicial Reform Index for Albania (Tirana,
AL: ABA, February 2004), 6.
30 EwML, 2.
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relevant policies could also benefit from improved oversight of the implementation of those policies since
there is routinely a disconnect between regulations on the books and institutional practice. However, for
active public participation in these areas to be meaningful—or even possible, the judiciary must first be made

more transparent or, in other words, more open to passive participation.

Transparency. Major progress has already been made in improving the transparency of court processes and
documents, though additional reforms are needed to support the full participation of the public in improving

the accountability and effectiveness of the judiciary.

Personnel policies. In the appointment process for judicial personnel, some transparency already
exists, as vacancies for judges and prosecutors are announced publicly and minimum qualifications for
judges and prosecutors are outlined in law.”>' The appointment process would be greatly improved,
however, by greater transparency in the selection and decision-making processes for appointments.
Regarding the discipline process, the judicial council currently makes public its decision to discipline a judge
by issuing a press release. Advocates have urged greater transparency in the process of reaching this
decision and in the decision itself, asserting that the entire decision—articulating all the evidence and the
council’s reasoned opinion—should be made public as well. Opening the process to public scrutiny would
increase public confidence that disciplinary actions are based on objective evidence, and also promote the

uniform, impartial application of disciplinary procedures.**?

Case assignment. Cases are currently required by law to be assigned by lottery.>® In reality, the
process remains open to political influence, due in part to the fact that each court determines its own—not

always public—process for lottery assignment, leaving much to the discretion of local officials. This process

21 Republic of Albania, Law on the Organization of the Judicial Power in the Republic of Albania (Law No. 8436), Articles 19-20, 22
(hereinafter the Law on Judicial Organization); Republic of Albania, Law on the Organization and Functioning of the High Council of
Justice (Law No. 8811), May 17, 2000, Article 28 (hereinafter the Law on the HJIC); and Republic of Albania, Law on the Organization
and Functioning of the Office of the Prosecutor in the Republic of Albania (Law No. 8737), February 12, 2001, Articles 20-21 (hereinafter
the Law on the Prosecutor).

22 ABA, Judicial Reform, 20-21, 23-24.

3 Law on Judicial Organization, Article 15.
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should be made uniform and more transparent to ensure that lottery assignment is in fact impartial . ***

Increased public awareness about the process and the legal requirement for cases to be assigned by lottery

would increase confidence in the impartiality of case assignment and review.>

Court proceedings. In practice, court proceedings are often closed to the public and press, though
they are required by law to be open except in limited circumstances.**® This de facto restriction results from
the fact that all courts do not post public notice of their hearings, public access to courtrooms is limited by
inadequate facilities and political will, and a lack of written procedures for admission to court hearings often

37 While the problem of limited space will take time to

prevents the public from being granted access.
remedy, the administrative hurdles should be rectified immediately to ensure the public is notified of and

granted access to court proceedings.

Court records. Decisions of all Albanian courts should be regularly published**® and internal
procedures developed for making these decisions available to the public upon request.”’ Initiatives to
increase public awareness of ongoing, potentially wide-reaching supreme court cases would also help break
down the divide between the courts and the public.?®® Verbatim transcripts of court proceedings are needed,
as key oral admissions made by parties during the trial often fail to be recorded under the present system.*®!
Improved public access to and organization of court records is also needed, as there is currently no means of

looking up cases by plaintiff, defendant or subject matter, making it very difficult for judicial personnel,

234 OSCE Presence in Albania, 8; and European Commission, 6.

25 ABA, Judicial Reform, 24-25.

256 Republic of Albania, Criminal Procedural Code of the Republic of Albania, August 1, 1995, Articles 339-340; and Republic of Albania,
Civil Procedural Code of the Republic of Albania, March 29, 1996; Articles 26, 173.

7 Tirana, 18; and ABA, Judicial Reform, 29-30.

58 The 1998 Constitution of Albania requires that judicial decisions of all courts be announced publicly (Article 146) and that those of the
supreme court also be published (Article 142), but there are no requirements beyond this as to what each decision should include or how it
is to be made available. The World Bank has a project underway to create an electronic database of supreme court decisions. Similar efforts
should be considered to make public the decisions of Albanian courts at all levels. World Bank, 21.

29 Currently, the lack of internal procedures makes it unclear to court personnel which documents should be open to the public and thus
prevents the public from receiving requested materials. ABA, Judicial Reform, 31-32.

260 For example, in Argentina, a coalition of NGOs tracks the supreme court cases with the most potential impact on citizens’ constitutional
rights, disseminates information about these cases to affected groups, solicits public involvement at appropriate times during the trial, and
works with the media to increase broader public awareness about the case. Interview with Roberto Saba, Executive Director, Asociacion
por los Derechos Civiles, Buenos Aires, AR, January 4, 2005.

281 Currently, court secretaries summarize the court proceedings in longhand. Tirana, 19.
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attorneys and the public to assess precedents and ensure equal application of the law.?** Increasing the
transparency, accessibility and organization of court decisions would thus allow the public to monitor
decisions, provide guidance to judicial personnel, improve uniform application of the law, and produce

higher quality decisions overall.*®*

Policy formation. The Albanian judiciary’s outstanding problem—the failure to actually implement new
democratic laws and processes—could be helped by increased public participation in policy formation. The
first and perhaps most important area of policy development requiring public input is the reform process
itself. Beyond this, there are several areas where it is already clear the public could provide valuable input.
Such input would improve current reform efforts in three ways. First, only those affected—judicial
personnel and citizens alike—know the nuanced ways the system has failed them and can offer the best
advice on fixing it. Secondly, only through broad consultation can policies be vetted through diverse
perspectives and avoid discovering costly failing after implementation. Thirdly, these areas suffer from a
crisis of legitimacy that could be assuaged (at least in part) by public participation in development of the

solution.

Personnel policies. Positive reforms already undertaken include the establishment of criteria for
judicial candidates*** and creation of the High Council of Justice (HCJ)—a statewide judicial council now
charged with overseeing the nomination, transfer, evaluation, inspection, termination and training of
judges.”®® There are, however, several flaws remaining in the system. The first is continued executive
control over judicial personnel, despite the existence of the judicial council and its broad mandate. This

occurs because supreme court judges are appointed solely by the president on consent of the Assembly, and

22 ABA, Judicial Reform, 34; and OSCE Presence in Albania, 19.
263 It is clear that the databases required for such initiatives would be costly. Such well-defined technical assistance projects are an ideal
and likely place for international donors to contribute and are perhaps easier projects for donors to fund and manage than ongoing public
participation initiatives that have less definite timelines and less quantitative goals.
26% Current law establishes minimum criteria for judges and requires that candidates’ “university performance, duration of practice as a
lawyer, professional performance, post-graduate training as well as any other objective data that show the superiority of one applicant over
other candidates shall also be considered in the evaluation of candidates.” Law on Judicial Organization, Articles 19-20, 22.
265 Tbid., Articles 17, 20, 22, 28, 43-45; and Republic of Albania, The Constitution of Albania, November 22, 1998, Articles 136, 147
(hereinafter the 1998 Constitution).
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judges for all other courts are nominated by the judicial council—which is chaired by the president—and
then appointed by the president.”®® The dual presidential role thus undermines the structural protection of
having the nomination and appointment processes conducted by two separate entities. The dominant role of
the executive in appointing judges—and subsequently in presiding over the body charged with investigating
and disciplining those judges (the judicial council)—puts the executive in a position to exert significant
control over the judiciary and raises questions of judicial independence. The public should thus be involved
in developing policies and procedures that create a more independent review of judicial personnel.”*” In
doing so, the public should participate in examining how the operation and composition of the judicial
council should be changed, how the judicial selection process can be made more transparent and better
involve the public, how executive control over judicial personnel can be limited, and what structural and
procedural protections should be instated to bolster judicial independence more generally. Comparative
studies of how other states handled similar issues would provide ample guidance in this process and allow

participants to discuss Albania’s problems and reform proposals in a non-threatening way.**®

Prosecutors are appointed and terminated by the president, on the recommendation of the Prosecutor
General, who in turn is appointed and terminated by the president alone. This system grants the executive
another means of exerting substantial control over the judicial process.”®* Furthermore, the criteria and
process for selection of prosecutors is even less defined in law than those for judges, as domestic law
provides few restrictions on grounds or procedures for prosecutor appointment and dismissal.”’® The public
should thus be involved in drafting these regulations to limit executive discretion and control over the

prosecution service and to confer more legitimacy on the appointment process.””!

2661998 Constitution, Article 136.

27 The public may be involved in this process to varying degrees—for example, by commenting on proposed policy changes through
public forums or written means, by having public representatives sit on the body charged with developing these policy changes, or by
increasing the public role on the High Council of Justice.

268 The idea of consulting comparative studies was contributed by Louis Aucoin.

> Ibid., Article 149.

20 1bid., Articles 148-149; and Law on the Prosecutor.

2! Comparative studies would provide Albanian participants with much guidance in this area. Idea contributed by Louis Aucoin.
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Judicial council independence. Concerns about executive influence in the judicial appointment
process raise the larger problem of making the judicial council more independent overall. There is currently
no public representation on the council, as it is composed of the president, Minister of Justice, supreme court
chairman, three members elected by the Assembly, and nine judges of all levels elected by the statewide
judicial association.””* Currently, the president not only chairs the council, but also nominates the vice-chair,
whose job it is to set the council’s agenda, thus giving the executive control over the council’s activity.
Increased independence of this body would mean increased impartiality in the nomination, evaluation,
transfer and promotion of judges. However, these processes remain arbitrary not only because of executive
control of the council, but also for lack of defined, objective criteria, thus allowing political influence and
personal connections to drive judicial appointment, advancement and termination rather than merit.”’* The
public could thus be helpful in developing more clear rules for the evaluation, transfer, promotion and

discipline of judges in order to provide greater objectivity and transparency in the process.”’*

Discipline. In addition to the executive’s control over the judicial council’s internal investigation
procedures, the Ministry of Justice has separate authority to conduct investigations of the judiciary, raising
another potential area of executive control over the judiciary.””> The public should be involved in developing
means of removing the executive’s general investigatory powers, but also in strengthening the capacity of the
internal inspectorates of the judicial and prosecution offices to ensure they can effectively review the conduct

of their own personnel.”’® Additionally, lower court judges are appointed to indefinite terms and thus serve

272 The National Judicial Conference is a voluntary, professional association of judges that has a specific constitutional mandate of electing
nine judges to serve on the High Council of Justice. While it is established as a voluntary organization, its charter provides that all judges
are ex officio members. 1998 Constitution, Article 147 (1-2); and Republic of Albania National Judicial Conference, Charter of the
National Judicial Conference of Albania, 2001, Articles 4, 7.

273 Beyond the specific work experience requirements for qualifying as a judicial candidate (supra, footnote 232), the criteria for final
appointment, promotion, transfer and discipline of judges are largely subjective, drawing criticism that judicial personnel policies remain
open to politicization. SELDI, Reforming the Judicial System (Rome, Italy: Southeast European Legal Development Initiative, April 2003),
10; OSCE Presence in Albania, 28; ABA, Judicial Reform, 20; and Tirana, 14.

2" Suggested reforms include improving the evaluation process, linking promotions to evaluation results and more detailed criteria, and
increasing transparency of personnel decisions. European Commission, 5-6; ABA, Judicial Reform, 21; and OSCE Presence in Albania, 9-
10.

275 Law on the HIC, Article 31.

278 For example, USAID is currently working with the National Judicial Conference to introduce accountability mechanisms that allow for
more effective internal inspection and evaluation within the judiciary. USAID, Albania Program Data Sheet, 2.
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at the will of the president-led judicial council, making them much more susceptible to executive control.””’
The public could thus also be involved in examining what procedural safeguards could be established to
provide greater security of tenure, for example, by considering fixed terms or devising more specific criteria

for removal.

Training. Improved legal training based on international standards, as well as establishment of the
School of Magistrates, sought to address Albania’s deficiencies in the training of judges and prosecutors.
The School of Magistrates has a mandate to provide legal education for new personnel and continuing legal
education for sitting personnel—at no cost to them—and includes practical skills training, with two years of
hands-on courtroom experience under the supervision of a mentor judge or prosecutor.”’® In practice,
however, many judicial personnel remain untrained in international human rights and democratic standards
since only a fraction of judges have attended the school for their legal education and the school has not had
the funding to fully execute its continuing legal education mandate.”” Since continuing education is
dependent on donor programs, its content has tended to reflect donor interests.”® The public should thus
contribute to the development of continuing education curriculum that adequately reflects local needs and
priorities. The public should also be involved in developing a plan to extend the improved training program
to all current (not just new) judges and prosecutors, as well as corrections personnel and defense attorneys.
Civil society should likewise assist in development by the Magistrates’ School of new training and materials
for court administrators, which have lagged behind those for other court personnel.?*' Improved education
and training for judicial police and bailiffs will likewise be necessary if the judicial system is to function

effectively, with all parts supporting progress made in others.”*

277 Supreme court judges are appointed to fixed terms of 9 years, with the right of re-appointment, providing some security of tenure.
Terms for lower court judges, however, are not specified. 1998 Constitution, Article 136.
278 1 aw on the Magistrates School, Articles 2, 14.
e European Commission, 8; and USAID, Albania Program Data Sheet, 19-20.
20 ABA, Judicial Reform, 10.
8! Court administrative staff currently receive no initial or on-the-job training, which has affected the quality and efficiency of court
processes. ABA, Judicial Reform, 32.
*2 OSCE Presence in Albania, 52, 67.
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Professional development. Domestic laws adopted on the judiciary include relevant international
standards on judicial ethics and independence,”® yet sitting judges are not required to receive training in
these standards and they are not enforced in practice.”® Public input could be helpful in two ways. First,
public representatives could help develop a plan for incorporating ethics standards into formal training
programs, internal court procedures and discipline mechanisms. Secondly, the public could support
development of a democratic judicial culture that informally reinforces these standards. Public participation
in the work of the judiciary will itself foster judges’ understanding of their ethical accountability to the
people in a democratic society. Additionally, public input in crafting an expanded role for the judicial
association will foster development of this judicial culture. Since its creation in 1999, the judicial association
has played an important role in electing nine judges to the judicial council and providing training seminars
for judges, yet this has been the extent of its activity. This limited role is largely the result of its uncertain
legal status: it is a constitutionally-mandated body, yet is defined as an independent association. This legal
limbo has prevented it from taking on additional roles not assigned to it by the state and has put it in a

8 With public support in formally defining its additional roles, the

position of questionable independence.
judicial association could thus play a much more active role in mentoring judges, designing training based on

its Code of Judicial Ethics, monitoring judges for adherence to the ethics code, and participating in judicial

reforms.?%¢

Judicial immunity. Under current law, judges may be detained or arrested only “if apprehended in
the course of committing a crime or immediately after its commission,” and even then the action against the
judge must be approved by a higher judicial body or the judge must be released.”®” Such blanket immunity

has the potential to contribute to a climate of impunity and facilitate corruption within the judiciary. Citizen

28 For example, see the Law on Judicial Organization; and 1998 Constitution, Parts 8-10. The National Judicial Conference has also
adopted a Code of Judicial Ethics.
24 ABA, Judicial Reform, 28.
> Ibid., 25-26.
% For example, while graduates of the School of Magistrates must pass a one-semester course on judicial ethics, there is currently no
requirement that sitting judges receive such training. The judicial association’s participation in providing such training and incorporating
these principles into court procedures could greatly improve the Albanian judiciary. Tirana, 9, 17.
*%7 1998 Constitution, Article 137.
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experts should be involved in assessing how the judiciary can be adequately protected from false accusations

or political threats while ensuring proper accountability within the judiciary.

Legislative drafting. The process of drafting new laws should be made more transparent and open to
public participation, as bills are currently passed almost entirely without public notification or input. A
process that notifies the public of draft laws, makes available copies of proposed bills, and provides an
opportunity for written or oral comment—through hearings or otherwise—will produce laws that better

address community needs and earn greater legitimacy.”®

Citizen oversight. Citizen monitoring of judicial work could improve institutional accountability in Albania

both by improving the citizen complaint process and establishing an effective external oversight body.

Citizen complaint process. The current system allows complaints only against judges and
prosecutors. The complaint process should thus be extended to the bailiff’s office as well since the bailiff’s
office is in charge of one of the most prevalent problems in the Albanian judicial system today—the lack of
enforcement of court decisions.”®” The current complaint system could also be improved by increasing the
capacity and independence of the judicial council’s and prosecution’s internal inspectorates to properly
pursue these complaints. Stronger internal inspectorates, coupled with external citizen oversight of the
complaint process, will help ensure citizens feel the complaint process is a worthwhile, safe avenue to pursue

and could greatly improve the effectiveness of this accountability measure.*”°

Judicial council oversight. Furthermore, appointing public members to the judicial council could
increase the impartiality of its operations, build public awareness of the judiciary, and improve the

legitimacy of the council and the important processes it oversees. By drawing public scrutiny to the

288 OSCE Presence in Albania, 133-134.
29 Tbid., 67.
20 ABA, Judicial Reform, 29.
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council’s work, public representation on the council would also help reduce overt executive control of the

council and improve its ability to investigate citizen complaints free from political influence.

Citizen committee oversight. Because Albania’s key problem lies not in creating democratic judicial
standards (which has largely been done, though improvements could certainly be made) but in implementing
these standards in practice, and because the judicial council remains under the executive’s control, external
public oversight of the judiciary will be crucial. A citizen oversight body could thus be established apart
from the judicial council and charged with any range of duties, including ensuring adherence to the judicial
ethics code and state laws, proper follow-up on complaints, enforcement of court orders, compliance with
uniform personnel policies, adherence to public record and case assignment procedures, and equal

application of the law.”’!

Members of the judicial and bar associations will clearly be a critical part of such
an oversight body, though the participation of other stakeholders—such as other legal professionals, NGOs

and individual citizens—will be equally important.

External oversight could be of particular import in improving the enforcement of court judgments, since
roughly half of all decisions today are unenforced.””> The fact that judgments in favor of the state are largely
enforced while those against the state often ignored underscores that enforcement is not only an issue of
capacity, but also political will.*”*> In this case, external oversight is necessary to establish an independent
accountability mechanism and provide an impartial body to work with the bailiff’s office and judicial council

in developing and implementing a proactive plan to improve the enforcement of decisions.

P! Citizen oversight—accompanied by improved monitoring and investigative powers for the internal inspectorates—could help ensure
equal application of the law, so that all cases required to be brought to trial are actually brought. Currently, arrested suspects with political
or personal connections are often not brought to trial. European Commission, 30.
92 The enforcement rate rose from 48% in 2002 to 52% in 2003, yet there is clearly a need for more progress in this area, particularly in
decisions against the state itself. European Commission, 6.
23 ABA, Judicial Reform, 15.
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Expected results

By implementing public participation initiatives tailored to the specific needs of various institutions within

the Albanian judiciary, Albania can expect to see several advancements in rule of law promotion:

» [Increased transparency in court processes. By making court policies, proceedings and records open
to the public, Albanian courts will become much more transparent, laying the foundation for public
participation and opening the door to solving other issues such as corruption, unaccountability,
ineffectiveness and a lack of legitimacy.

= [mproved implementation of democratic laws. By aligning internal regulations with domestically-
adopted international standards, identifying and filling gaps in those standards, removing barriers to
their implementation, and monitoring courts for compliance, public participation will improve courts’
adherence to laws already on the books that are designed to improve the accountability and
effectiveness of judicial institutions.

= [ncreased public confidence in, and utilization of, the judiciary. Public participation itself will increase
public understanding of court processes, reduce misconceptions about the judiciary and increase the
legitimacy of courts by opening them to public scrutiny. Increased accessibility and accountability of
courts will help produce a judiciary that both serves and is responsible to the people.

= Development of a democratic judicial culture that promotes institutional independence. By
promoting a public service philosophy and increased judicial interaction with the public, the very act
of public participation fosters a democratic culture within the judiciary. The public further
contributes to a culture of judicial independence by engaging in activities that reduce executive
control over the judiciary, create procedural safeguards such as security of tenure, improve judicial
training and ethics, and build external mechanisms to support reform such as judicial associations

and citizen oversight bodies.
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=  Development of a democratic culture within society. By teaching civic responsibility and community
empowerment, public participation in the reform and operation of government bodies will help build

the participatory tradition necessary to provide a long-term check on government action and sustain

democratic reforms.
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TROUBLESHOOTING PUBLIC PARTICIPATION IN JUSTICE SECTOR REFORM

Whether adding public participation to ailing reforms or engaging the public from the outset, reformers must
navigate a host of obstacles to implementing participation initiatives in practice. How well reformers
anticipate and address these practical challenges to public participation will determine the effectiveness of

popular participation in rule of law reform.

Organizational challenges

Political interference. As with any reforms, public participation initiatives may be subject to political
interference from outside or inside the institution targeted for reform. External political interference arises
when another branch of government—most often the executive—seeks to stymie reforms of the justice sector
for any number of reasons—from conflicting priorities to a desire to preserve its control over the justice
sector. Such external interference can be reduced by establishing procedural and structural mechanisms that
separate the justice sector from other branches—for example by granting independent decision-making
powers to the police and creating judicial councils within the courts. Such interference may also be
mitigated by creating external checks on executive influence—such as increased transparency or public
oversight. Pursuit of any of these avenues, however, is often still blocked by other branches if they have not
been convinced of the merits of proposed reforms. For this reason, key political actors should always be
included in the education and consultation process so they understand the need for—and are invested in—a
participatory process of justice reform. If this approach is nonetheless unsuccessful, reformers may need to

wait for political shifts that occur with public outcry over government scandal,***

regime changes, newly
elected officials or peace accords that may produce conditions more favorable to curbing external political

interference and advancing participatory reforms.””

24 Interview with Roberto Saba.
25 1 Miller, 15.
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Internal political interference arises when sufficient political will has not been built and actors within the
targeted institution itself seek to undermine reforms. Such opposition may arise from leadership that is
unwilling to share power with lower-ranked personnel or the public, as well as from rank-and-file personnel
who feel attacked by public critiques, resistant to change or simply confused about the new participatory
approach.””® Such internal opposition is best avoided by a thorough education and consultation process that
reaches all members of the justice institution undergoing reform and directly addresses their concerns.
Additionally, a reform plan that clearly defines the scope and purpose of institutional change will help avoid

confusion and ease the transition for existing personnel.

Personnel evaluation. As institutions move to a new democratic system that prioritizes public participation,
traditional measures of personnel productivity and program success often no longer apply. Incident-driven
data—such as traffic stops for police officers and case load for court personnel—are inadequate indicators
for assessing personnel advancements in using participatory approaches. Personnel evaluation under the new
system must thus include new criteria that take into account community feedback, personnel responsiveness
and attitudes toward the community, and effective involvement of the public in the institution’s work. While
these criteria do not readily define what personnel should and should not do, the institution must find a way
to articulate these guidelines so personnel have clear, attainable standards and objectives which they are
seeking to attain.””’ Additionally, if the new guidelines and training are to change the behavior of justice
personnel, it is important that the goals of public participation programs are reinforced through promotions,

assignments and pay increases based on these new evaluation criteria.*”®

Personnel accountability. As justice institutions engage individual employees more directly with the public,
the discretion afforded individual justice sector personnel naturally increases, raising questions of how best

to maintain uniform professional standards and a high degree of accountability.””” Likewise, as new

2% Morash, 245-246, 249-251; Ward, 147; Quinn, 4; and Stevens, 3-4.
27 Friedman, 183-185; T. Perez, 72; Stevens, 3, 34; and Morash, 246-247.
2% Bayley, Democratizing the Police Abroad, 21.
2 Friedman, 184; Simonovic, 164; Stevens, 4; and Morash 246-247.
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structures are created to facilitate public involvement and increase institutional independence, a need has
arisen to ensure that these entities are themselves accountable and effective.’® In both cases, public
involvement and scrutiny throughout the reform process—via citizen review boards, community consultative
groups and the like—will itself provide a means of accountability over justice sector personnel and
institutions.*”" Additionally, internal means of monitoring and evaluating personnel in this new policy

environment should be established and linked with these external accountability mechanisms.

Public accountability. Any public participation mechanisms must ensure that public representatives—
particularly those in decision-making positions—are themselves held accountable to the rule of law. To do
so, the participation process must be regulated by predetermined rules and ethical standards, adhere to a
transparent process, and manage power differentials within the group.’”> Such parameters will help reduce
participants’ ability to use the participation process to discriminate against certain groups, limit the rights of

others, or advance individual over group interests.

Public recruitment and retention. The lack of a participatory tradition, public skepticism about democratic
participation, and the time and training demands of participation make it difficult to attract members of the
public as participants. Organizers’ ability to engage the public in reform initiatives will be a function of how
well the civic education campaign develops the community’s understanding of democratic participation and
social responsibility.*” Subsequent to civic education, active recruitment campaigns should be conducted
through community partners and the news media, fliers mailed in utility bills, brochures left in private and

public offices such as dentist offices and hospitals, or fliers distributed at community events.***

39 Eor example, this need has become clear in the courts as judicial councils in many countries have proven to be ineffective and
unaccountable despite their seemingly laudable goals. The Lay Decision-Makers section on page 66 discusses problems with judicial
councils in greater detail.
31T Jones and T. Newburn, Widening Access: Improving Police Relations with Hard to Reach Groups. (London, UK: Home Office
Police Research Series, 2001); and Moore, 55-65.
302 Phillips, 11; Neyroud, 23-24; and Crawford, “Public Participation in Criminal Justice,” 4-5.
> Morash, 229-231.
394 Arvind Verma, Dilip Das and Peter Kratcoski, “World Perspective on Crime Prevention: A Community Policing Approach,” in Steven
Lab and Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall,
2003), 236-237; and Stevens, 32, 47, 264-266.
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The same social and historical factors also present challenges for participant retention. Many participation
initiatives have found it difficult to retain active public involvement, as citizens either do not take their
responsibilities seriously or lose interest.*”> Organizers may attempt to stave off such problems by explicitly
addressing the time commitments and responsibilities entailed in participation—a particularly important step
in retaining volunteers in the longer-term decision-making positions. As with recruitment, retention of
public involvement will hinge on how well the civic education campaign imparted democratic notions of

civic participation and responsibility.

Program legitimacy. Perhaps the most important organizational determinant of a participation initiative’s
success is its legitimacy in the eyes of the public. The program should be carefully designed to maximize
this legitimacy in several ways. First, participants in the reform process must be both independent and
representative of the broader population.’”® Participant independence implies two key things: on the one
hand, it implies that participants must not become “professionalized” (i.e. incorporated into the institutional
bureaucracy) or co-opted by a single political interest—both of which would impair the participant’s ability
to act as an impartial outside actor and undermine his or her credibility as a public representative;**” and on
the other hand, “independence” requires that participants do not have personal conflicts of interest that
influence their input—a condition that is particularly important for volunteers in decision-making

positions.*®

Not only participants—but also program partners—can influence the legitimacy of the reform process. A

second condition of legitimacy thus requires organizers to take caution in who they decide to partner with in

395 Quinn, 5; and Friedman, 122.
3% Neyroud, 6, 9. In some ways, these two conditions seem to be conflicting goals, since if a participant is representing a particular interest
group, he or she may hold views particular to that group and thus will not enter the process from an entirely neutral perspective. This,
however, is not the problem organizers should seek to avoid. Rather, a search for “independent” participants is simply intended to procure
individuals who are not beholden to their own or others’ interests in such a way that compromises the integrity of their participation.
397 Gissinger, 194; Phillips, 9; Quinn, 9-10; and Friedman, 121.
398 Crawford, Public Matters, 25.
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implementing the public education and participation phases. As already discussed, organizers must avoid

partnerships with organizations and officials perceived by the public to be illegitimate or corrupt.**’

A third condition of legitimacy requires that public participation is not simply window dressing but that the
input garnered from such participation is utilized in good faith.*'® To prevent community advice from being
ignored and the process from losing credibility with the community, procedures for considering and
incorporating public input should be established upfront within the targeted institution. These procedures
should be opened to public comment, revised, and the final version made public so citizens can hold the

institution accountable to following them.

Operational challenges

Translating words into deeds. Perhaps the most important component of implementing a participatory
reform program in practice is building support for the program from the beginning. In this sense, the
education of—and consultation with—the public and justice sector personnel will be crucial in achieving
community buy-in. This helps avoid the myriad problems that arise with trying to implement imported
reform programs to which local “implementers” have no attachment. Secondly, the program should garner
explicit commitments from key stakeholders upfront. These initial, well-publicized commitments will be an
important tool in retaining actors’ involvement in the reform process. The media can be a crucial means of
holding actors accountable to their promises, underscoring the importance of reformers building a good
relationship with the media. Thirdly, the program must have a clear plan that articulates realistic goals,
regular follow-up mechanisms, and a system for checking progress and reporting it to the broader public.
Fourth, a point person charged with overseeing the reform process—and public participation in that

process—should be designated within the institution targeted for reform. This will ensure that at least one

3% Eor a more detailed discussion of considerations in identifying program partners, see the Civic Education section on page 37.
*1 Neild, 9.
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person in the agency is continually tracking progress implementing the plan, monitoring various actors for

compliance with their commitments, and reporting back to donors and the public.

Lastly, a key component of translating commitments into action is the anticipation and proactive removal of
barriers to program implementation. Public participation in reforms is often hampered by legal or regulatory
barriers that, for example, ban justice personnel from engaging in any tasks not specifically assigned by
law.*'" Such legal provisions could thus be narrowly construed to prevent police officers from initiating
community policing activities or judges from working with citizen advisory bodies. These legal hurdles
could be addressed either through domestic legislation—for example by explicitly granting justice personnel
the power to pursue participatory approaches’'>—or through international legal instruments—for example by
drawing on guarantees provided in peace accords or international laws.*"> The need to remove such legal
barriers underscores the need for public participation initiatives and justice sector reforms more generally to
be integrated into a holistic plan with broader democratic reforms. Public participation in the reform process
is also often curtailed by a hostile security situation. In such cases, security threats to the public must be
anticipated and addressed as part of the institutional reform process, again underscoring the need for justice

reforms to be integrated with broader reforms taking place in the country.

Participant identification. Even once an institution has committed to involving the public in its reform and
ongoing work, deciding whom to involve and when remains a formidable challenge to achieving quality
public participation in reality. While it is clear that participants should be broadly representative of the
population,*'* achieving this in reality requires identifying and including specific groups and people who

should be involved. In this sense, participatory initiatives should target not only the diverse geographic

311 See, for example, the Kyrgyz Law “on Law-enforcement Bodies of the Kyrgyz Republic” (1994), Clause 2. For a discussion on this
topic, see also R.J. Laing and L.T. Hickman, “Community Policing in the Royal Canadian Mounted Police: From Preventive Policing to a
National Strategy for Crime Prevention,” in Steven Lab and Dilip Das, eds., International Perspectives on Community Policing and Crime
Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 36; and Simonovic, 161.

312 This is often a necessary, though not sufficient, condition. Dilip Das, “Challenges of Policing Democracies: A World Perspective,” in
Dilip Das and Otwin Marenin, eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and Breach,
2000), 13; and Leps, 107.

*1 Seleti, 355.

314 Sarre, 87-88; Neyroud, 6; and Crawford, “Public Participation in Criminal Justice,” 5.
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regions and ethnic, religious and social groups that make up the community-at-large, but also specifically
seek to include the business community, professional organizations such as police unions or bar and judicial
associations,’'” NGOs,’'° religious leaders, school representatives, local officials, the political elite, and the
media.*'” Tt is important that institutional reforms be shaped not only by “experts” in that particular field, but
also by these public groups, regional specialists, historians and social scientists.*'® The media plays a
particularly important role both as participants and implementation partners. As program partners, the
media’s role in highlighting problems makes reformers’ openness to the media—and thus to criticism—a key
source of legitimacy. Additionally, the media helps create a public forum for discussing needed reforms and
provides an important vehicle for public education and engagement.”"® In some countries, the business
community may also prove a key ally since it is often better organized than “civil society” in the initial years
of democratic transition and has a clear stake in a properly functioning legal system.’?® The business
community may be difficult to involve in other countries, however, if it is able to rely on dispute resolution
mechanisms other than the formal courts or if it is reticent to become involved in what it perceives as a

political battle.*!

It is important that the reform process does not exclude potential adversaries of reform, populations that are
disaffected with justice institutions, or particular segments of society in an effort to make reforms run more
smoothly or to present only the “respectable” face of the community.*** The reform process must instead
secure the participation of all interested parties—even those who are potentially opposed to progressive

reforms. Failure to do so misses an opportunity to allow the public to air its grievances—a powerful conflict

315 1t should again be cautioned that, while bar associations have in some cases proven to be valuable partners in reform efforts—such as
judicial reform in Argentina, bar associations have also been a source of corruption that undermined reform in other countries. Ideas
contributed by Roberto Saba and Louis Aucoin, respectively.

316 Considerations discussed in the Civic Education section on page 37 on partnering with NGOs in the civic education phase are equally
valid in identifying NGOs to engage in the public participation phase.

317 Bhanu, 8-9; Laing, 38; D. Perez, 195; Stevens, 8, 106; and Pepys, 11.

318 Bayley, Democratizing the Police Abroad, 37; and Crawford, “Public Participation in Criminal Justice,” 1.

319 Plywaczewski, 165-167; Ward, 77; Friedman, 82-84; Das, 14-15; Seleti, 358-360.

320 Bhantu, 8-9; and Bayley, Democratizing the Police Abroad, 40.

32! Interview with Roberto Saba.

322 Jones, 13.
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management tool that can diffuse the impact of potential spoilers—and instead fosters public discontent,

providing fertile ground for extremists and threatening to de-legitimize the democratic transition altogether.

The question remains as to how participants will be selected, by whom and when. While any selection
process should meet the previous criteria for determining participants, decisions on how the process should
be conducted and by whom are best determined at the local level on a case-by-case basis, with advice from
international donors. The decision on when to involve the public must also be made on a case-by-case basis
since it is clearly dependent on the removal of security threats and any other barriers to effective
participation. One universally applicable criteria remains that public participation should begin only once
civic education has been completed and once both the public and the institution have achieved a certain

capacity for partnership.***

Plurality of views. It is clear that there is not a single “public,” but rather many constituencies that comprise
the public body, making it almost certain there will not be a ready consensus from the “public” in any public
forum.*** Particularly if participant identification has been done effectively so as to garner a representative
sample of the population, there will undoubtedly be conflicting opinions and priorities within the
“participating public” who seek to influence reforms. Furthermore, a diverse group will necessarily
represent conflicting interests of stakeholders who may be competitors in other arenas, bringing latent
conflicts to the surface.”* It will thus be important for public participation initiatives to include a
mechanism for dispute resolution among the participants; this becomes increasingly important in
participatory forums where the role of the public is more active and integral to the work of the institution—
for example, in citizen oversight bodies and lay auxiliaries, as opposed to public consultations. Clear rules

for public forums will also help organizers manage strong emotions and conflicting viewpoints. In the end,

323 See Preconditions section on page 8 for a discussion of the necessary parameters for civic education.
*** Chan, 62; and Marais, 118-119.
325 Morash, 228; Rakgoadi, 4; and Neyroud, 17-18.
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organizers must shape this diverse public input into some form of consensus in order for it to constructively

guide reforms.

The public participation process must also be prepared and account for spoilers advancing their cause
through the more open process. Clearly, a more open reform process makes it much easier for critics of the
reforms and democracy itself to openly challenge and undermine rule of law reforms. As discussed,
however, allowing those opposed to reforms to air their concerns is necessary for reforms to have both
legitimacy and long-term sustainability. While this is clearly difficult terrain to navigate, establishing clear
rules for participant conduct in public forums will help organizers remove overtly disruptive influences,
while affording dissenters a voice in public forums. Beyond this, each community must determine for itself
what methods are appropriate for dealing with this challenge, though it should be anticipated and addressed

upfront to avoid it from derailing the participation process.

Limited resources. Adopting a participatory approach introduces new components to the reform and ongoing
work of state institutions that clearly do not come without a price tag. Reformers must manage the cost of
not only revamping institutional processes, retraining personnel and administering community meetings, but
also training and monitoring even free volunteers. Yet the exclusion of stakeholders can also have expensive
repercussions. Without broad participation in developing reform plans, money could be spent planning and
implementing programs that will be resisted or that have not considered important dimensions of the

problem.***

To both embark on participatory reforms and conserve scarce resources, public participation initiatives
should be incorporated into existing reform programs wherever possible in order to piggy-back on resources
already allocated. Additionally, if funds are not dedicated to participation initiatives, it should be assessed

whether this is truly due to a lack of funds or to a lack of political support, in which case reformers would

326 Rakgoadi, 5.
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need to return to the education phase and build political and institutional support. In all cases, however, it
should be acknowledged that even in small countries it may take years or even generations for citizens to be
personally involved in a participation initiative.”*” This underscores the importance of including lower-cost,
high-profile participation mechanisms—such as nationwide consultations—and a concerted publicity effort
to expand the reach of participation initiatives and make more of the public aware that the government is

conducting such initiatives soliciting public input.

International role. Particularly as new sensibilities have increasingly pushed for a locally-driven and
participatory reform process, managing the relationship between local and international actors has become an
ever more important issue to address. To ensure this relationship is as constructive as possible, the roles and
responsibilities of local and international actors should be delineated from the outset. These roles should
also be defined so as to maximize local input and administration, thus building domestic commitment and
capacity. International donors should seek to enable the work of local actors rather than to place
international experts in key public or policy-formation roles. In this respect, international actors can play a
key role in providing technical assistance, options papers and procedural advice, leaving actual policy

development to local actors who alone can properly gauge and reflect the wishes of the people.

Program evaluation

It is clear there is no single magic bullet to instilling public confidence in justice institutions. Public
participation initiatives take a multi-pronged approach, seeking to address the many needs of a transitional
society by promoting interaction between the public and justice institutions on many levels.**® However,
public participation—as with any democratic reform—does not in itself guarantee success or even better

access to justice. It is thus important that public participation initiatives be regularly evaluated and

327 Friedman, 135; and Quinn, 4-5.
328 Rzeplinski, 72; and Neyroud, 27.
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monitored so organizers can assess progress and make adjustments where necessary.>* It must also be kept
in mind that participation initiatives should be integrated and evaluated together with other justice sector
reforms in order to ensure complete coverage and avoid duplication of efforts, since public participation is

only one part of what must be a holistic reform plan.

329 Qutil, 256-257; and Bayley, Democratizing the Police Abroad, 24.
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THE PUBLIC’S CONTRIBUTION TO RULE OF LAW PROMOTION

Public participation mechanisms hold the potential to advance the rule of law in several ways. Increased
transparency, checks on arbitrary action and political influence, and rules designed for procedural certainty
all increase the system’s predictability. Improved enforcement of domestic laws, checks on corruption and
abuse of power, and increased institutional accountability all reinforce the supremacy of law. Efforts to limit
executive influence and improve institutional independence reinforce a separation of powers. Increased
government adherence to the law, promotion of uniform application of the law, and improved access to
justice all advance the ideal of equality before the law.*** And yet, public participation is not just a means to
achieving these valued democratic ends. Participation of the governed in their government is the very heart

of democracy and is thus an end in itself.

In this vein, it is clear the reform process itself must embody the principles it seeks to establish in society.
To achieve a participatory democracy, reforms must include broad public participation to confer legitimacy
on themselves and on the institutions they build. This legitimacy is crucial since institution-building is—by
its very nature—Ilong-term, providing few tangible immediate results and essentially requiring public faith
that reforms will produce positive change in the long run. Lacking public participation—and the legitimacy
it confers—however, democratic reforms may even undermine the political system they seek by allowing
public alienation and dissatisfaction to grow, becoming themselves a target of public attack and providing a

foothold for democracy’s critics.

The Kyrgyzstan and Albania case studies reveal a trend common to many new democracies where—as
“democratic reforms” fail to fulfill high expectations of immediate, substantive change in rights protection

and access to justice—popular support for international democracy assistance itself begins to wane. These

330 William Whitford, “The Rule of Law,” Wisconsin Law Review (2000), 724-726; and Anders Fogelklou, “Principles of Rule of Law and
Legal Development,” in Per Sevastik, ed., Legal Assistance to Developing Countries: Swedish Perspectives on the Rule of Law
(Stockholm, SE: Kluwer Law International, 1997), 39-54.
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two countries also illustrate potential opportunities for public participation to help remedy the legitimacy
deficit and ineffectiveness of many current reforms. As the European Commission noted in Albania,
“today’s misperceptions become tomorrow’s frustrations,” underscoring that the public’s lack of
understanding about reforms can quickly evolve into dissatisfaction with both reforms and the democratic
system they seek to build.**' It is this understanding that drives the process of educating the public about the
slow-but-sure progress being made by long-term reforms in an effort to stave off such crises of legitimacy.
However, reformers can also take from this an understanding that democratic reforms cannot take hold
without the consent and engagement of the broader population. Such reforms cannot involve only the
political elite and legal experts, and still expect to take hold among the grassroots. This is so because
democracy promises something very different and so must deliver its promise of a voice for the people not

only in the final product, but also in the process used to shape and build that final system.

This, of course, does not mean that public participation will not make the reform process more difficult, but
it will make the transition to sustainable, democratic self-governance easier, as it is the very essence of what
these reforms seek: a process where people are empowered to define the course of their lives and their
government, where they are engaged in finding the solution to their problems, and where the system is
responsive to their needs. Reforms must internalize that public participation is democracy, and to ignore it in

the process of establishing that democracy is to weaken the very foundation on which it must rest.

33 European Commission, 36.
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APPENDIX A. LESSONS LEARNED FOR TRANSITIONAL JUSTICE**

Developing avenues for public participation in justice sector reform raises several lessons applicable in other
areas of rule of law promotion. In transitional justice, constitutional development, and legislative and
administrative reform, popular participation could hold much the same potential for improving the legitimacy,

transparency, accountability and effectiveness of new institutions and processes in nascent democracies.

In the field of transitional justice, public participation in areas such as personnel screening and policy
formation is often more difficult since transitional justice processes are often administered on the
international level and guided by international law. In this sense, transparency and public consultation take
on the utmost importance in involving the public in transitional justice processes. Thus, there must be
transparency in the process of establishing the competencies, rules and procedures for transitional justice
mechanisms; in determining qualifications and making appointments for personnel of the transitional justice
institutions; and in making information available to the public and the media. Such efforts at transparency
will help convey legitimacy on the transitional justice process and longer-term efforts to promote rule of law.
By increasing public awareness about the processes and outcomes of transitional justice, and thus involving

more people in the reconciliation process, transparency also increases the effectiveness of these institutions.

Given that transitional justice is a process designed to help a community address, come to terms with, and
move forward from the conflicts and atrocities of its past, public participation in determining the exact path
and goals of this process will be crucial. The public should be consulted in determining which transitional
justice mechanisms are appropriate and in actually administering those processes. To maximize local
participation and legitimacy in the eyes of the public, organizers should locate transitional justice processes

in the country itself and utilize customary practices and hybrid local-international courts wherever possible.

332 This paper does not delve into the debate over the merits and drawbacks of transitional justice processes themselves, but considers only
how public participation can be maximized in these processes if they are indeed undertaken. For a critique of transitional justice
mechanisms themselves, see Charles Call, “Is Transitional Justice Really Just?” Brown Journal of World Affairs 11 (1) (Summer/Fall
2004): 101-113.
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APPENDIX B. LESSONS LEARNED FOR CONSTITUTIONAL DEVELOPMENT

As with any participation initiative, public input in constitutional development requires that a separate civic
education process take place first.”>* Subsequently, the constitutional development process is conducive to
several means of engaging the public—particularly through procedural transparency, public consultation and

public decision-making.

Transparency must be a priority at every stage of the constitutional development process, though it can easily
be hampered in the early stages by poor communications infrastructure, the need for tight control in the face
of grave security threats, and the multitude of competing priorities in a new democracy. A lack of
transparency in the early stages of constitutional development, however, can damage the legitimacy of the
entire process and democratic constitution itself. Thus, disseminating public information and increasing the
transparency of constitutional bodies must be a priority from the beginning. Specifically, the public should
be informed of the standards and process used in appointing or electing members to any constitutional
bodies, the qualifications of members actually selected, the process and rules for drafting the constitution,
and the respective roles of national and international actors. Such transparency will become particularly
important in maintaining the public’s trust and support in the face of delays that commonly plague the

adoption of a constitution.

The public may also play an important role in consulting on the text of the draft constitution. Ideally,
officials should solicit input from the public on key issues both before the constitution is drafted and after a
working draft has been developed. This will maximize the public’s influence over the direction and

priorities reflected in the text itself.

333 See general guidelines for civic education in the Preconditions section on page 8.
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The public may also be involved in decision-making, by electing members of bodies created to draft or adopt
the constitution, by serving as public representatives in the constitutional bodies themselves, or by voting to
adopt the final constitution. For these decision-making mechanisms to accurately reflect the public’s views,
however, the public must have been thoroughly informed of the issues and process through a civic education

campaign and transparent constitutional process.
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APPENDIX C. LESSONS LEARNED FOR LEGISLATIVE AND ADMINISTRATIVE REFORM

The public may play a key role in legislative and administrative reform processes both through passive
means such as increased transparency and through more active participation in public consultation processes

and citizen oversight mechanisms.

As is true of any public agency, legislative and administrative offices should make public records and agency
policies more readily available, open their offices to media requests, notify the public of changes in agency
policy, and appoint a staff member in each executive agency and legislative chamber to handle public
inquiries. Particularly as legislative and administrative reforms work to improve the legitimacy of these
public offices and garner the trust of the people, the public should be fully informed of plans for institutional

reform and new policies for vetting personnel in public agencies.

Perhaps more so than in other areas of rule of law promotion, public consultation in the reform and ongoing
work of legislative and administrative agencies provides an indispensable check on the system, as the very
charge of these agencies is the continual development of new policies for the state. In the early stages of
reform, the public should be consulted on changes in administrative or legislative procedures and structures.
On an ongoing basis, the public should also be consulted on draft legislation developed by government

agencies and legislative bodies, being provided with the opportunity to comment on draft legislation.

As with other standing agencies such as the police and judiciary, legislative and administrative bodies should
be subject to ongoing citizen oversight. This may be accomplished through citizen participation on any body
established to oversee or investigate government ethics, corruption or other important areas of government

and legislative activity.

101



APPENDIX D. SURVEY OF REFERENCE MATERIALS

References cited for this paper include case studies and examples on how public participation was
incorporated in police or judicial reforms in 100 countries. These countries represent a variety of political,

legal, economic and social conditions, and include:

Afghanistan, Albania, Algeria, Argentina, Australia, Austria, Bangladesh, Belgium, Bolivia,
Bosnia-Herzegovina, Botswana, Brazil, Bulgaria, Cambodia, Cameroon, Canada, Chile, China,
Columbia, Costa Rica, Cote d’Ivoire, Croatia, Czech Republic, Denmark, Democratic Republic
of Congo, Dominican Republic, East Germany, East Timor, Ecuador, El Salvador, Estonia,
Finland, France, Georgia, Germany, Ghana, Greece, Guatemala, Haiti, Honduras, Hungary,
India, Indonesia, Ireland, Israel, Italy, Jamaica, Japan, Kazakhstan, Kenya, Kosovo, Kyrgyzstan,
Lithuania, Macedonia, Malaysia, Malawi, Mexico, Mozambique, Namibia, The Netherlands,
New Zealand, Nicaragua, Nigeria, Norway, Panama, Paraguay, Peru, Philippines, Poland,
Portugal, Romania, Russia, Scotland, Serbia and Montenegro (FRY), Sierra Leone, Singapore,
Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland, Taiwan,
Tajikistan, Thailand, Togo, Turkey, Turkmenistan, Uganda, Ukraine, United Kingdom,

United States, Uruguay, Uzbekistan, Venezuela, Vietnam, Zambia, and Zimbabwe.

References cited for this paper reviewed specific policies and programs of:

American Bar Association’s Central and East European Law Initiative, Council of Europe,
East-West Management Institute, European Community, Ford Foundation, Inter-American
Commission on Human Rights, Inter-American Court of Human Rights, Inter-American
Development Bank, Inter-American Judicial Committee, International Association for Civilian

Oversight of Law Enforcement, International Association of Chiefs of Police, Lawyers Committee
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for Human Rights, Organization for Security and Co-operation in Europe (OSCE), Organization of
American States (OAS), Soros Foundation, Southeast European Legal Development Initiative,
Swedish International Development Co-operation Agency (SIDA), United Kingdom Department
for International Development (DFID), United Nations, United Nations Commission on
International Law, United Nations Conference on Trade and Development (UNCTAD), United
Nations Development Programme (UNDP), United States Agency for International Development

(USAID), United States Federal Bureau of Investigation, and World Bank.

Authors of works cited in this study represent various stakeholders in police and judicial reform, including:

Law enforcement personnel (police commissioners, assistant commissioner, superintendents,
chiefs, major, captain, sub-commanders, constables, officers, detectives, department of corrections
director, police academy trainer, FBI Academy trainer, complaints commissioner, and community
policing expert); Judicial personnel (supreme court president and judges, court of appeals
president, federal judges, prosecutors, court solicitor, and truth and reconciliation committee
member); Public participants (citizen oversight committee member, citizen security council
member, civilian complaint review board member, human rights commission member, and police
advisor); Government officials (ministers of interior, ministers of justice, ministers of foreign
affairs, attorneys general, assistant attorney general, national presidents, members of parliament,
ombudsman, ambassador, UN rapporteurs, UN human rights verification mission member, and
UNHCR representative); Media (journalists and police press officers); Professors, researchers and
think tanks (specializing in criminology, police studies, juvenile justice, private security, political
science, international affairs, jurisprudence, citizen-government collaboration, legal aid,
development, sociology, psychology, labor relations, anthropology, and history); and

Attorneys (specializing in public international law, comparative law, European law, criminal law,
administrative law, constitutional law, human rights law, and humanitarian law).

103



REFERENCES

American Bar Association, Central and East European Law Initiative, Compilation of International
Standards on Judicial Reform and Judicial Independence (Washington, DC: ABA, January 2004).

American Bar Association, Central and East European Law Initiative, Judicial Reform Index for Albania
(Tirana, AL: ABA, February 2004).

Andersen, Martin Edwin, La Policia: Pasado, Presente y Propuestas para el Futuro (Buenos Aires, AR:
Sudamericana, 2002).

Aronowitz, Alexis, “Crime Prevention in the Netherlands,” in Steven Lab and Dilip Das, eds., International
Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall,
2003), 58-78.

Arriagada, Germéan Hermosilla, “Training and Continuing Education for Judges,” in Justice and
Development in Latin America and the Caribbean (Washington, DC: Inter-American Development
Bank, 1994), 85-104.

Banfi, Ferenc, “Crime Prevention in Hungary: A Community Policing Approach,” in Steven Lab and Dilip
Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper Saddle
River, NJ: Prentice Hall, 2003), 168-179.

Bayley, David, Democratizing the Police Abroad (Washington, DC: US Department of Justice, June 2001).

Bayley, David, 4 Model of Community Policing: The Singapore Force Story (Washington, DC: US
Department of Justice, 1989).

Beato, Claudio, “Accion y Estrategio de las Organizaciones Policiales,” in Hugo Friihling and Azun
Candina, eds., Policia, Sociedad y Estado: Modernizacion y Reforma Policial en América del Sur
(Santiago, CL: Centro de Estudios para el Desarrollo, 2001), 39-56.

Bergling, Per, “Theory and Reality in Legal Cooperation—The Case of Vietnam,” in Per Sevastik, ed., Legal
Assistance to Developing Countries: Swedish Perspectives on the Rule of Law (Stockholm, SE:
Kluwer Law International, 1997), 61-80.

Bhanu, Chitra, and Christopher Stone, Public-Private Partnerships for Police Reform (New York, NY: Vera
Institute of Justice, 2004).

Bloed, Arie, Police and Human Rights in Mongolia, A Draft Technical Cooperation Project 2005-2007
(Ulaanbaatar, MN: UN Development Programme, May 2004), author’s permission granted for use,
2004.

Bloed, Arie, Community Policing in Mongolia: How to Proceed (Ulaanbaatar, MN: Mongolian Foundation
for Open Society, undated 2004), author’s permission granted for use, 2004.

Brody, Reed, “International Aspects of Current Efforts at Judicial Reform: Undermining Justice in Haiti,” in
Juan Méndez, et al., eds., The (Un)Rule of Law and the Underprivileged in Latin America (Notre
Dame, IN: University of Notre Dame Press, 1999), 227-242.

104



Brogdan, Michael, “Some Reflections on Development Assistance in the Field of Legal Education,” in Per
Sevastik, ed., Legal Assistance to Developing Countries: Swedish Perspectives on the Rule of Law
(Stockholm, SE: Kluwer Law International, 1997), 145-157.

Brogden, Michael, and Clifford Shearing, Policing for a New South Africa (London, UK: Routledge, 1993).

Brown, Raymond, Kyrgyzstan Militia, A Question of Reform (Bishkek, KG: Organization for Security and
Co-operation in Europe, June 2004).

Buscaglia, Edgardo, Jr., Maria Dakolias and William Ratliff, Judicial Reform in Latin America: A
Framework for National Development (Stanford, CA: Stanford University, 1995).

Call, Charles, “Is Transitional Justice Really Just?”” Brown Journal of World Affairs 11 (1) (Summer/Fall
2004): 101-113.

Carlson, Daniel, When Cultures Clash: The Divisive Nature of Police-Community Relations and Suggestions
for Improvement (Upper Saddle River, NJ: Prentice Hall, 2002).

Carothers, Thomas, Aiding Democracy Abroad: The Learning Curve (Washington, DC: Carnegie
Endowment for International Peace, 1999).

Chan, Janet, Changing Police Culture: Policing in a Multicultural Society (Cambridge, UK: Cambridge
University Press, 1997).

Council of Europe, The European Code of Police Ethics, September 19, 2001.

Council of Europe, Recommendation on the Independence, Efficiency and Role of Judges (Rec. No. R (94)
12), October 13, 1994.

Crawford, Adam, “Public Participation in Criminal Justice,” Criminal Justice Review 1999-2001 (Leeds,
UK: Centre for Criminal Justice Studies, University of Leeds, 2002).

Crawford, Adam, Public Matters: Reviving Public Participation in Criminal Justice (London, UK: Institute
for Public Policy Research, 2001).

Cranston, Ross, “Access to Justice in South and South-east Asia,” in Julio Faundez, ed., Good Government
and Law: Legal and Institutional Reform in Developing Countries (Houndmills, UK: Macmillan
Press, 1997), 233-257.

Dakolias, Maria, “A Strategy for Judicial Reform: The Experience in Latin America,” Virginia Journal of
International Law 36 (Fall 1995): 167-231.

D’Alessio, Andrés José, “The Function of the Prosecution in the Transition to Democracy in Latin America,”
in Irwin Stotzky, ed., Transition to Democracy in Latin America: The Role of the Judiciary (Boulder,
CO: Westview Press, 1993), 187-201.

Das, Dilip, “Challenges of Policing Democracies: A World Perspective,” in Dilip Das and Otwin Marenin,
eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and
Breach, 2000), 3-21.

da Silva, Jorge, “Law Enforcement with the Community,” in Errol Mendes, et al., eds., Democratic Policing
and Accountability: Global Perspectives (Ashgate, UK: Aldershot and Brookfield, 1999), 113-123.
105



Davis, Robert, The Use of Citizen Surveys as a Tool for Police Reform (New York, NY: Vera Institute of
Justice, 2000).

Dearing, Albin, The Kyrgyz Law Enforcement Agencies—Legal Framework and Rule of Law, Assessment
Mission Report (Bishkek, KG: Organization for Security and Co-operation in Europe, August 2004).

Douglas, William, “Alternative Methods of Conflict Resolution under Common Law,” in Justice and

Development in Latin America and the Caribbean (Washington, DC: Inter-American Development
Bank, 1994), 33-37.

Durston, Gregory, “The Challenges of Policing Democracy: The British Experience,” in Dilip Das and
Otwin Marenin, eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL:
Gordon and Breach, 2000), 243-284.

East-West Management Institute, Albania Judicial Training/Strengthening Project (Tirana, AL: EWMI,
2001).

Ebbe, Obi, “Crime Prevention in Nigeria: Precolonial and Postcolonial Dimenstions,” in Steven Lab and
Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper
Saddle River, NJ: Prentice Hall, 2003), 140-150.

European Commission, Albania Stabilisation and Association Report 2004 (Brussels, BE: European
Commission, March 2004).

Fogelklou, Anders, “Principles of Rule of Law and Legal Development,” in Per Sevastik, ed., Legal
Assistance to Developing Countries: Swedish Perspectives on the Rule of Law (Stockholm, SE:
Kluwer Law International, 1997), 32-60.

Friedmann, Robert, Community Policing: Comparative Perspectives and Prospects (New York, NY: St.
Martin’s Press, 1992).

Friihling, Hugo, “Las Estrategias Policiales Frente a la Inseguridad Cuidadana en Chile,” in Hugo Friihling
and Azun Candina, eds., Policia, Sociedad y Estado: Modernizacion y Reforma Policial en América
del Sur (Santiago, CL: Centro de Estudios para el Desarrollo, 2001), 13-38.

Fry, Peter, “Color and the Rule of Law in Brazil,” in Juan Méndez, et al., eds., The (Un)Rule of Law and the
Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press, 1999), 186-
210.

Garro, Alejandro, “Access to Justice for the Poor in Latin America,” in Juan Méndez, et al., eds., The
(Un)Rule of Law and the Underprivileged in Latin America (Notre Dame, IN: University of Notre
Dame Press, 1999), 278-302.

Geva, Ruth, “The Community Policing Approach in Israel,” in Steven Lab and Dilip Das, eds., International
Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall,
2003), 95-112.

Gilinskiy, Yakov, “A Community Policing Approach in Russia,” in Steven Lab and Dilip Das, eds.,
International Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ:
Prentice Hall, 2003), 180-191.

106



Gissiner, Mark, “The Role of NGOs in Civilian Oversight of the Police,” in Andras Kadar, ed., Police in
Transition: Essays on the Police Forces in Transition Countries (Budapest, HU: Central European
University Press, 2001), 187-195.

Goldsmith, Andrew, “Better Policing, More Human Rights: Lessons from Civilian Oversight,” in Errol
Mendes, et al., eds., Democratic Policing and Accountability: Global Perspectives (Ashgate, UK:
Aldershot and Brookfield, 1999), 33-67.

Hammergren, Linn, Do Judicial Councils Further Judicial Reform? Lessons from Latin America, Number 28
(Washington, DC: Carnegie Endowment for International Peace, June 2002).

Human Rights Watch, Rigging the Rule of Law: Judicial Independence Under Siege in Venezuela (Caracas,
VE; New York, NY: Human Rights Watch, 2001).

Iglesias, Elizabeth, “Designing the Institutional and Legal Structure of Prosecutorial Power in the Transition
to Democracy,” in Irwin Stotzky, ed., Transition to Democracy in Latin America: The Role of the

Judiciary (Boulder, CO; Westview Press, 1993), 269-283.

International Association of Judges, Supervision of the Conduct or Behaviour of Judges (Rome, IT: IAJ, July
1987).

International Crisis Group, Afghanistan’s Flawed Constitutional Process, ICG Asia Report N°56 (Kabul, AF;
Brussels, BE: ICG, June 12, 2003).

International Crisis Group, Central Asia: The Politics of Police Reform (Osh, KG; Brussels, BE: ICG,
December 10, 2002).

International Crisis Group, /ndonesia: National Police Reform (Jakarta, ID; Brussels, BE: ICG,
February 20, 2001).

International Crisis Group, Policing the Police in Bosnia: A Further Reform Agenda (Sarajevo, BA;
Brussels, BE: ICG, May 10, 2002).

Interview with Alexander Kashkarev, Government Unit Program Officer, UN Development Programme,
Bishkek, KG, June 18, 2004.

Interview with Brian Gill, Independent Legal Council, OSCE Centre in Bishkek, Bishkek, KG,
July 15, 2004.

Interview with Cholpon Djakupova, Director, ADILET Legal Clinic (Project of UNHCR, UNAID, UNICEF,
UNFPA), Bishkek, KG, June 18, 2004.

Interview with Jocelyne Lacourt, Program Manager, OSCE Police Assistance Programme, Bishkek, KG,
June 29, 2004.

Interview with Roberto Saba, Executive Director, Asociacion por los Derechos Civiles, Buenos Aires, AR,
January 4, 2005.

Interview (email) with Sue Quinn, Past-President, National Association of Civilian Oversight of Law
Enforcement, December 21, 2004.

107



Ivkovic, Sanja Kutnjak, and Maria Haberfeld, “Transformation from Militia to Police in Croatia and Poland:
A Comparative Perspective,” Policing 23 (2) (2000): 194-217.

Jones, T., and T. Newburn, Widening Access: Improving Police Relations with Hard to Reach Groups
(London, UK: Home Office Police Research Series, 2001).

King’s College London, 4 Review of Peace Operations: A Case for Change, Afghanistan Report (London,
UK: King’s College London, February 28, 2003).

King’s College London, A Review of Peace Operations: A Case for Change, East Timor Report (London,
UK: King’s College London, February 28, 2003).

King’s College London, A Review of Peace Operations: A Case for Change, Kosovo Report (London, UK:
King’s College London, February 28, 2003).

King’s College London, 4 Review of Peace Operations: A Case for Change, Sierra Leone Report (London,
UK: King’s College London, February 28, 2003).

Kratcoski, Peter, “Policing in Democratic Societies: An Historical Overview,” in Dilip Das and Otwin
Marenin, eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon
and Breach, 2000), 23-41.

Kritz, Neil, Constitution-Making Process. Lessons for Iraq, Testimony before the US Senate Committee on
the Judiciary, Subcommittee on the Constitution, Civil Rights, and Property Rights; and Senate
Committee on Foreign Relations, Subcommittee on Near Eastern and South Asian Affairs, June 25,
2003.

Kyrgyz Ministry of Internal Affairs, Concept: Reform in the System of Ministry of Internal Affairs in Kyrgyz
Republic for the Period due to 2010 (Bishkek, KG: MIA, undated 2004).

Kyrgyz Ombudsman, Annual Report of Ombudsman Tursunbai Bakir uulu to Jogorku Kenesh (Parliament)
of the Kyrgyz Republic, September 23, 2004.

Kyrgyz Republic, Kyrgyz Law “on Law-enforcement Bodies of the Kyrgyz Republic,” 1994.

Kyrgyz Republic, Kyrgyz Law “on Ombudsman of the Kyrgyz Republic,” June 25, 2002.

Lab, Stephen, “Community Policing as Crime Prevention in the United States,” in Steven Lab and Dilip Das,
eds., International Perspectives on Community Policing and Crime Prevention (Upper Saddle River,
NJ: Prentice Hall, 2003), 3-13.

Laing, R.J., and L.T. Hickman, “Community Policing in the Royal Canadian Mounted Police: From
Preventive Policing to a National Strategy for Crime Prevention,” in Steven Lab and Dilip Das, eds.,
International Perspectives on Community Policing and Crime Prevention (Upper Saddle River, NJ:

Prentice Hall, 2003), 28-41.

Lawyers Committee for Human Rights, Beset by Contradictions: Islamization, Legal Reform and Human
Rights in Sudan (New York, NY: Lawyers Committee for Human Rights, July 1996).

Leps, Ando, “Estonian Police,” in Dilip Das and Otwin Marenin, eds., Challenges of Policing Democracies:
A World Perspective (Amsterdam, NL: Gordon and Breach, 2000), 87-114.

108



Lindsay, John, “A Community Policing Perspective on Crime Prevention in Canada,” in Steven Lab and
Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper
Saddle River, NJ: Prentice Hall, 2003), 42-57.

Marais, Etienne, “The Police-Community Relationship,” in L. Glanz, ed., Managing Crime in the New South
Africa: Selected Readings (Pretoria, ZA: HSRC Publishers, 1993), 113-136.

Marenin, Otwin, “The Goal of Democracy in International Police Assistance Programs,” Policing: An
International Journal of Police Strategies and Management 21 (1) (1998): 159-177.

Meeting with Kyrgyz political parties, Bishkek, KG, June 9, 2004.
Méndez, Juan, “Institutional Reform, Including Access to Justice,” in Juan Méndez, et al., eds., The (Un)Rule
of Law and the Underprivileged in Latin America (Notre Dame, IN: University of Notre Dame Press,

1999), 221-226.

Miller, Joel, Civilian Oversight of Policing, Lessons from the Literature (Los Angeles, CA: Vera Institute of
Justice, May 5-8, 2002).

Miller, Laurel, and Robert Perito, Establishing the Rule of Law in Afghanistan, Special Report 117
(Washington, DC: US Institute for Peace, March 2004).

Montes, Ivan Lavados, and Juan Enrique Vargas Viancos, “Judicial Management,” in Justice and
Development in Latin America and the Caribbean (Washington, DC: Inter-American Development
Bank, 1994), 17-32.

Monk, Richard, Food for Thought Paper, Police Reform, DRAFT (Vienna, AT: OSCE, April 23, 2004).

Moore, Mark Harrison, and Darrel Stephens, Beyond Command and Control: The Strategic Management of
Police Departments (Washington, DC: Police Executive Research Forum, 1991).

Moric, J., Uloga Policije u Demokratskom Drustvu—Dosezi Hrvatske Policije [The Role of the Police in a
Democratic Society—The Achievements of the Croatian Police], in J. Sintic, ed., Uloga Policije u

Demokratskom Drustvu (Zagreb: Ministarstvo Unutarnjih Poslova Republike Hrvatake, 1994).

Morn, Frank, and Vladimir Sergevnin, “Police Training in Modern Russia,” International Journal of
Comparative and Applied Criminal Justice 18 (1): 119-128.

Mwangangi, Mary, “The Kenyan Perspective on Community Policing and Crime Prevention,” in Steven Lab
and Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper

Saddle River, NJ: Prentice Hall, 2003), 127-139.

National Coalition for Haitian Rights, Can Haiti’s Police Reforms be Sustained? (Washington, DC: National
Coalition for Haitian Rights, Washington Office on Latin America, 1998).

Neild, Rachel, Sustaining Reform: Democratic Policing in Central America (Washington, DC: Washington
Office on Latin America, October 2002).

Neyroud, Peter, Public Participation in Policing (London, UK: Institute for Public Policy Research, 2001).

Opolot, James, “Police Training in the New States in Africa,” Police Studies 14 (2) (1991): 62-71.

109



OSCE Centre in Bishkek, Discussion Paper on Police Reform in the Kyrgyz Republic (Bishkek, KG: OSCE
Centre in Bishkek, July 2004).

OSCE Centre in Bishkek, Police Assistance Program for Kyrgyzstan, Progress Report (Bishkek, KG: OSCE,
June 25, 2004).

OSCE Mission to Croatia, Status Report No. 12 (Zagreb, HR: OSCE, July 7, 2003).
OSCE Mission to Serbia and Montenegro, Annual Report 2003 (Belgrade, FRY: OSCE, 2003).

OSCE Mission to Serbia and Montenegro, Assisting Police Reform in FRY: Ensuring a Coordinated
Approach (Vienna, AT: OSCE, October 2002).

OSCE Office of the Secretary General, Strategic Police Matters Unit, Comprehensive Police Sector
Assessment in Support of Strategic Police Reform, project document (Vienna, AT: OSCE, undated
2004).

OSCE Office of the Secretary General, Strategic Police Matters Unit, Programme Summary, OSCE Police
Assistance Programme for Kyrgyzstan (Vienna, AT: OSCE, undated 2003).

OSCE Presence in Albania, Legal Sector Report for Albania (Tirana, AL: OSCE, 2004).

OSCE Spillover Monitor Mission to Skopje, Police Development Unit. Annual Report 2002: Finding New
Solutions to Old Problems (Skopje, MK: OSCE, 2002).

OSCE Secretary General, Annual Report of the Secretary General on Police-Related Activities in 2003
(Vienna, AT: OSCE, June 2004).

Pepys, Mary Noel, Corruption in the Justice System (Washington, DC: Management Systems International,
January 2003).

Perez, Douglas Werner, Common Sense about Police Review (Philadelphia, PA: Temple University Press,
1994).

Perez, Thomas, “External Governmental Mechanisms of Police Accountability: Three Investigative
Structures,” Policing and Society 10 (1) (2000): 47-77.

Phillips, Emma, and Jennifer Trone, Building Public Confidence in Police through Civilian Oversight (New
York, NY: Vera Institute of Justice, 2002).

Pinheiro, Paulo Sérgio, “Violencia, Crime e Sistemas Policias en Paises de Novas Democracias,” Tempo
Social 9 (1) (1997): 43-52.

Plant, Roger, “The Rule of Law and the Underprivileged in Latin America: A Rural Perspective,” in Juan
Meéndez, et al., eds., The (Un)Rule of Law and the Underprivileged in Latin America (Notre Dame,
IN: University of Notre Dame Press, 1999), 87-105.

Plywaczewski, Emil, “The Challenges of Policing Democracy in Poland,” in Dilip Das and Otwin Marenin,

eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and
Breach, 2000), 143-172.

110



Quinn, Sue, Models of Civilian Oversight: Similarities, Differences and Expectations, <www.nacole.org>
(accessed September 24, 2004).

Raghaven, R.K., Policing a Democracy (New Delhi, IN: Manohar, 1999).

Rakgoadi, Pakiso Sylvester, Community Policing and Governance (Johannesburg, ZA: Centre for the Study
of Violence and Reconciliation, July 1995).

Reisig, Michael D., “Citizen Input and Police Service,” in Merry Morash and J. Kevin Ford, eds., The Move
to Community Policing: Making Change Happen (Thousand Oaks, CA: Sage Publications, 2002),
43-67.

Republic of Albania, Civil Procedure Code of the Republic of Albania, March 29, 1996.
Republic of Albania, Criminal Procedure Code of the Republic of Albania, August 1, 1995.

Republic of Albania, Law on the Magistrate School in the Republic of Albania (Law No. 8136), July 31,
1996.

Republic of Albania, Law on the Organization and Functioning of the High Council of Justice (Law No.
8811), May 17, 2000.

Republic of Albania, Law on the Organization and Functioning of the Office of the Prosecutor in the
Republic of Albania (Law No. 8737), February 12, 2001.

Republic of Albania, Law on the Organization of the Judicial Power in the Republic of Albania (Law No.
8436), December 28, 1998.

Republic of Albania, The Constitution of Albania, November 22, 1998.

Republic of Albania National Judicial Conference, Charter of the National Judicial Conference of Albania,
2001.

Republic of Albania National Judicial Conference, Code of Judicial Ethics, December 5, 2000.

Rico, Jos¢ Maria, “La Policia en América Latina: Del Modelo Militarizado al Comunitario,” Pena y Estado:
Policia y Sociedad Democratica 3 (3) (1998): 173-188.

Rodriguez, Marcela, “Some Thoughts on Institutional Structures in the Judicial Process,” in Irwin Stotzky,
ed., Transition to Democracy in Latin America: The Role of the Judiciary (Boulder, CO; Westview
Press, 1993), 161-174.

Rzeplinski, Andrzej, “The Police in the Constitutional Framework: The Limits of Policing,” in Andras
Kadar, ed., Police in Transition: Essays on the Police Forces in Transition Countries (Budapest, HU:
Central European University Press, 2001), 71-88.

Sarre, Rick, “Some Thoughts on the Relationship Between Crime Prevention and Policing in Contemporary
Australia,” in Steven Lab and Dilip Das, eds., International Perspectives on Community Policing and
Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 79-92.

Seleti, Yonah, “The Public in the Exorcism of the Police in Mozambique: Challenges of Institutional
Democratization,” Journal of Southern African Studies 26 (2) (June 2000): 349-364.
111



Simonovic, Branislav, and Miroslav Radovanovic, “Crime Prevention in Yugoslavia,” in Steven Lab and
Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper
Saddle River, NJ: Prentice Hall, 2003), 153-176.

Southeast European Legal Development Initiative, Regional Corruption Monitoring in Albania, Bosnia and
Herzegovina, Bulgaria, Croatia, Macedonia, Romania, and Yugoslavia (Rome, Italy: SELDI, April
2002).

Southeast European Legal Development Initiative, Reforming the Judicial System (Rome, Italy: SELDI,
April 2003).

Spence, John Edward, Search for Justice: Neighborhood Courts in Allende’s Chile (Boulder, CO: Westview
Press, 1979).

Stanley, William, “Building new police forces in El Salvador and Guatemala: Learning and Counter-
Learning,” International Peacekeeping 6 (4) (1999): 113-134.

Stevens, Dennis, Case Studies in Community Policing (Upper Saddle River, NJ: Prentice Hall, 2001).

Strohmeyer, Hansjoerg, “Collapse and Reconstruction of a Judicial System: The United Nations Missions in
Kosovo and East Timor,” American Journal of International Law 95 (1) (Jan 2001): 46-63.

Stromsem, Janice M., and Joseph Trincellito, Building the Haitian National Police: A Retrospective and
Prospective View (Washington, DC: Trinity College, April 2003).

Sutil, Jorge Correa, “Judicial Reforms in Latin America: Good News for the Underprivileged?,” in Juan
Meéndez, et al., eds., The (Un)Rule of Law and the Underprivileged in Latin America (Notre Dame,
IN: University of Notre Dame Press, 1999), 227-242.

Szikinger, Istvan, “The Challenges of Policing Democracy in Hungary,” in Dilip Das and Otwin Marenin,
eds., Challenges of Policing Democracies: A World Perspective (Amsterdam, NL: Gordon and
Breach, 2000), 115-141.

Taboado, Walter Beller, “Crime Prevention Policies and Civic Morals in Mexico,” in in Steven Lab and
Dilip Das, eds., International Perspectives on Community Policing and Crime Prevention (Upper
Saddle River, NJ: Prentice Hall, 2003), 195-206.

Taniguchi, Yasuhei, “The Post-War Court System as an Instrument for Social Change,” in George DeVos,
ed., Institutions for Change in Japanese Society (Berkeley, CA: University of California, 1984), 20-
40.

Tatagiba, Juliano da Silva, “Proposal: Interactive Policing—the Brazilian Experience,” in Errol Mendes, et
al., eds., Democratic Policing and Accountability: Global Perspectives (Ashgate, UK: Aldershot and
Brookfield, 1999), 203-215.

Tirana, Akil, Legal and Judicial Reform in Albania (Tirana, AL; Washington, DC: New Albanian
Generation, May 9, 2003).

Tyler, Tom, “Procedural Justice, Legitimacy, and the Effective Rule of Law,” Crime and Justice: A Review
of Research 30 (2003): 283-357.

112



UK Department for International Development, Safety, Security and Accessible Justice: Putting Policy into
Practice (London, UK: DFID, July 2002).

UN Department of Economic and Social Affairs, Statistics Division, Demographic Yearbook 2001 (New
York, NY: United Nations, 2001).

UN Development Programme, Justice and Security Sector Reform, BCPR’s Programmatic Approach (New
York, NY: UNDP, November 2002).

UN General Assembly, Basic Principle on the Independence of the Judiciary, Adopted by the 7th United
Nations Congress on the Prevention of Crime and the Treatment of Offenders (Milan, August 26-
September 6, 1985) and endorsed by General Assembly Res. 40/32 (New York, November 29, 1985)
and Res. 40/146 (New York, December 13, 1985).

UN General Assembly, Basic Principles on the Role of Lawyers, Adopted by the 8th United Nations
Congress on the Prevention of Crime and the Treatment of Offenders (Havana, August 27-September
7, 1990) and endorsed by General Assembly Res. 45/121 (New York, December 14, 1990).

UN General Assembly, Code of Conduct for Law Enforcement Officials, Adopted by the 5th United Nations
Congress on the Prevention of Crime and the Treatment of Offenders and endorsed by General
Assembly Res. 34/169 (New York, December 17, 1979).

UN General Assembly, Guidelines on the Role of Prosecutors, Adopted by the 8th United Nations Congress
on the Prevention of Crime and the Treatment of Offenders (Havana, August 27-September 7, 1990)
and endorsed by General Assembly Res. 45/121 (New York, December 14, 1990).

UN Security Council, Report of the Secretary-General on the United Nations Civilian Police Mission in
Haiti, (Final Report) (New York, NY: United Nations, February 25, 2000).

UN Security Council, Report of the Secretary-General on the United Nations Mission in Bosnia and
Herzogovina, (Final Report) (New York, NY: United Nations, December 2, 2002).

Unger, Mark, Elusive Reform: Democracy and the Rule of Law in Latin America (Boulder, CO; London,
UK: Lynne Reinner Publishers, Inc., 2002).

Universidad Externado de Colombia, “The Administration of Justice in Argentina, Bolivia, Ecuador,
Jamaica, Mexico, Panama, Paraguay and Uruguay,” in Justice and Development in Latin America
and the Caribbean (Washington, DC: Inter-American Development Bank, 1994), 249-271.

USAID, Albania Program Data Sheet (FY 2002-2004 Program, No. 182-0220) (Washington, DC: US
Agency for International Development, 2002).

USAID Office of Democracy and Governance, Achievements in Building and Maintaining the Rule of Law:
MSI’s Studies in LAC, E&E, AFR, and ANE (Washington, DC: US Agency for International
Development, November 2002).

USAID Office of Democracy and Governance, Approaches to Civic Education: Lessons Learned
(Washington, DC: US Agency for International Development, June 2002).

USAID Office of Democracy and Governance, Guidance for Promoting Judicial Independence and
Impartiality (Washington, DC: US Agency for International Development, January 2002).

113



US General Accounting Office, Foreign Aid: Police Training and Assistance, Report to Congressional
Requesters (Washington, DC: GAO, March 1992).

Vadackumchery, James, Indian Police and Equal Justice Under the Law (New Delhi, IN: APH Publishing,
1999).

Valiente, René Hernandez, “Justice in Central America in the Nineties,” in Justice and Development in Latin
America and the Caribbean (Washington, DC: Inter-American Development Bank, 1994), 61-82.

van de Meeberg, Dann, and Alexis Aronowitz, “Challenges of Policing Democracies: The Dutch
Experience,” in Dilip Das and Otwin Marenin, eds., Challenges of Policing Democracies: A World
Perspective (Amsterdam, NL: Gordon and Breach, 2000), 285-307.

Verma, Arvind, Dilip Das and Peter Kratcoski, “World Perspective on Crime Prevention: A Community
Policing Approach,” in Steven Lab and Dilip Das, eds., International Perspectives on Community

Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 224-241.

Ward, Richard, Managing Police Corruption: International Perspectives (Chicago, IL: University of Illinois
at Chicago, 1987).

Wennergren, Bertil, “Administrative Law—Setting the Bureaucratic Standards,” in Per Sevastik, ed., Legal/
Assistance to Developing Countries: Swedish Perspectives on the Rule of Law (Stockholm, SE:
Kluwer Law International, 1997), 189-208.

Whitford, William, “The Rule of Law,” Wisconsin Law Review (2000): 723-742.

Wong, Kam, “Crime Prevention in China,” in Steven Lab and Dilip Das, eds., International Perspectives on
Community Policing and Crime Prevention (Upper Saddle River, NJ: Prentice Hall, 2003), 207-223.

World Bank, World Bank Financing to Albania (Tirana, AL: World Bank Tirana Office, April 2004).

114



Ashley Mcllvain
ashley.mcilvain@alumni.tufts.edu

17l

THE FLETCHER SCHOOL

TUFTS UNIYVERSITY





