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Since the 1980s, pressures have been mounting against the humanitarian prin-
ciples that governed the international refugee protection regime established
after World War I. Western receiving states are adopting highly restrictive
measures to curtail and, to a large extent, restrict the future entry of refugees
and asylum-seekers. Scholars and practitioners have been searching for a mid-
dle ground between the present trend towards exclusion and the precedent of
relative openness. One solution is the concept of temporary protection status
(TPS) which was introduced in a number of Western European states and in
the United States in the 1980s. This study analyzes and compares the particu-
lar migration-related contexts of Germany and the United States, and the role
TPS plays addressing the migration challenges that they face. While Germany
and the United States have different approaches towards TPS, this concept
faces numerous challenges in both states.

United States and Germany: States in Comparative Perspective

In recent years, Germany and the United States, for differing reasons, have
both decided to formally extend TPS. Both countries share migration and ref-
ugee related concerns. The Unites States and Germany are target states for
immigrants and refugees, exhibiting strong pull characteristics.' Both states
have generous welfare systems that, as many have argued, attract migrants of
all kinds, including refugees. 2 The pattern of refugee and migration flows in
each country is influenced by its respective geopolitical and historical links.
As regional hegemons in Europe and the Americas, Germany and the United
States are often looked upon as countries of choice by refugees. Refugees and
migrants from Eastern Europe and the former-Soviet Union tend to select
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Germany as their primary destination. This is due partly to the significant
number of Aussiedler,3 but also to other historical, cultural and geographical
ties which link Germany and these regions. Similarly, the United States' his-
torical and geographical ties make it attractive to migrants from primary send-
ing states and areas, such as Mexico, Central America, Vietnam and the Soviet
Union.

Both Germany and the United States are continuing to exhibit parallel mi-
gration trends. In Germany growth has historically resembled levels of immi-
gration proportional to those in the United States 4 although events such as

the war in Yugoslavia led to exceptionally high
numbers of refugees. Significant trends in mi-

Germany and gration policy include highly restrictive mea-

the United States sures being implemented both at the national
and inter-governmental levels, and the general

-often are recognition that temporary asylum in the past
leads to permanent settlement in the future. As

looked upon the prominent French scholar Patrick Weil ar-

as countries gues, "when states admit someone on a tempo-
rary basis, they must consider that person as a

of choice permanent resident.. .because it is increasingly

by refugees. difficult to impose forced return." 5

Despite the similarities between immigration
challenges faced by the United States and Ger-

many both countries address their refugee-related concerns differently. First,
Germany is substantially smaller than the United States both in territorial size
and population and is thus unable to admit large numbers of immigrants. It
also had a much higher turn-over of migrants than the United States between
1954 and 1996. While in Germany, 26 million immigrants have been counter-
balanced by 20 million emigrants, the U.S. emigration figure as a proportion
of immigration is just 20 percent.6

Moreover, a new feature of citizenship in Germany is the notion of ethno-
culture in which a homogeneous society is based on blood links, the so-called
jus sanguini.7 For this reason Germany still refuses to consider itself a country
of immigration, in marked contrast to the United States.8 This dichotomy in
perceptions is reflected in the immigration practices of each country. In Ger-
many naturalization is a discretionary act and the employment of undocu-
mented aliens is virtually impossible. In the United States, until very recently,
citizenship could be relatively easily acquired. The underground employment
network in the United States, despite efforts to undermine it, is still wide-
spread.

Moreover, Germany is at the center of a migration system that is being
developed within the European Union. Its neighbors and fellow member-states
are thus allies in the restrictive refugee and migration policies that are emerg-
ing. The resulting creation of a Fortress Europe has no parallel in the United
States; its neighbors to the south are perceived as part of the migration prob-
lem rather than partners in preemptive and preventive efforts.
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Refugees and Asylum in Germany

From the 1950s to the early 1970s, Germany engaged in bilateral guest
worker agreements with sending countries in order to fill the labor shortages
in its economy. Prior to such agreements, labor shortages were satisfied by
migrants from nearby countries such as Italy and Yugoslavia.9

After the oil shock of 1973 to 1974, guest worker programs were terminat-
ed.10 The German government, however, found it difficult to remove migrant
laborers from German soil. In order to stabilize the situation in the 1980s,
Germany and other European nations engaged in active family reunification
efforts which enabled the family members of guest workers to immigrate. This
program increased immigration and the'costs of social programs to settle the
newcomers.

Once the phase of encouraging labor migration came to an end, Germany
continued to face large numbers of persons requesting asylum from Commu-
nist regimes. Prior to the fall of the Soviet regime, Germany accepted the larg-
est num4ber of asylum-seekers of all Western European states. During the war
in the former Yugoslavia, it harbored more Bosnian refugees than France, the
United Kingdom and Belgium combined." Indeed, in recent years, Germany
has accepted more immigrants relative to its population than any other West-
ern country. Because of its proximity to Eastern Europe, and certainly, since
its reunification, Germany is often referred to as the gateway to the West.

In contrast, the 1990s marked the end of large-scale family reunification
efforts, the beginning of a long-term commitment to the restriction of further
entry, and the integration of those who already find themselves in Germany.
Over the last decade, a shift in buffer zones has emerged, as states such as
Poland, Hungary and the Czech Republic have begun to halt westbound mi-
grants. This development reflects both changing political circumstances and a
conscious effort on the part of Western European governments in general,
and Germany in particular, to secure bilateral agreements with countries fur-
ther to the east so that they will absorb migrants or, at the very least, control
their passage to the west.

Because the concept of citizenship in Germany often results in the discre-
tionary denial of asylum to settlers not of German origin, these migrants, ac-
counting for 8.5 percent of the population, are becoming marginalized. With
growing socioeconomic difficulties and rising unemployment, foreigners, es-
pecially minority group immigrants such as Muslims, are becoming the scape-
goats of xenophobia. The large number of newcomers also produces incidents
of social unrest, especially in former East Germany.12

The challenges posed by its foreign resident population are exacerbated by
Germany's refusal to acknowledge its status as an immigration country. As
Elmar Honekopp states:

It is obvious that at the very least, Germany needs to develop an
immigration concept, thus acknowledging its status as a country of
immigration. Discussion of such a concept would enable Germany
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to more systematically address the consequences of immigration
on different subsystems of society and to devise ways of control-
ling immigration which would recognize the need to accept certain
groups of immigrants in the future.13

Criteria which must be met to be eligible for German citizenship include:
permanent residence in Germany, integration or more precisely, cultural
assimilation-not simply language competence but political and cultural
orientation, a minimum of ten years residence in Germany, and discretionary
determination as to whether naturalization of applicant would be beneficial
for the public good.14

Some proposals for reform of German citizenship law suggest partial or
total abandonment of jus sanguinis. They propose conditioning citizenship on
acquisition rather than blood-links. Exceptions would be made to grant auto-
matic citizenship for third generation immigrants born on German soil, who
have at least one parent who was also born in Germany. The purpose of such
a reform would be to bring the immigrant community into the fold of the
German citizenry.15

Rather than more liberal-minded reforms, however, Germany in 1993 mod-
ified what had been Europe's most generous asylum laws to reduce the num-
ber of refugees seeking asylum. Public pressure and high unemployment levels
are leading to changes in the law to deny asylum-seekers the right to work in
Germany, for instance, while their claim is being processed. Other restrictive
provisions include a safe third countries (STC) policy and the adoption of a
list of safe countries. These provisions, discussed in the following section, have
the effect of restricting asylum-seekers who come to Germany from neighbor-
ing countries or whose countries of origin have been deemed secure under
German asylum law.16 A new fast-track procedure is being developed that
will require the authorities to determine applications within 19 days and de-
port "promptly" upon denial.17 Germany has also focused on improving the
conditions in sending countries so as to eliminate the flows of refugees and
migrants from the outset. 8 The tightening of restrictions led to a 60 percent
decline in the number of refugees seeking political asylum in Germany be-
tween 1993 and 1994.19 In 1995, the successful asylum application rate was
only 9 percent. 20

Refugees and Asylum in the United States

Unlike Germany, the United States is a country founded by immigrants.
The history of citizenship laws in the United States dates back to the Civil
War. Before that time, there had been only a few discriminatory laws, such as
the Alien Sedition Act of 1798, aimed at deporting enemies of the state. While
German citizenship can be automatically acquired only through blood links;
automatic U.S. citizenship is conferred by jus soli-birth on American soil2'

After the large influx of European migrants between the 1870s and 1920s,
immigration to the United States from countries such as Italy, Greece, Russia
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and Poland was effectively halted. The Immigration Law of 1924, with its
National Origins Clause permitted entry of 150,000 immigrants but required
that the numbers for each country not exceed two percent of those already in
the United States in 1890.

During the Cold War, immigration and refugee legislation became highly
politicized, centering on refugees from the Soviet bloc. The Immigration and
Nationality Act (INA) of 1952 established procedures which were used in a
discriminating fashion to favor persons from
hostile nations. It also provided the attorney
general with the discretion to withhold depor- During the Cold
tation in cases where an alien would face phys-
ical persecution upon return to his or her home War, immigration
state.an reu eIn 1 9 8 0 the Refugee Act was passed to pro- and refugee

vide a humanitarian interpretation of the defi- legislation
nition of refugee consistent with that of the 1951
United Nations convention relating to the sta-
tus of refugees. Actually, the 1980 Act "perpet- politicized,
uated the Cold War mentality that foreign policy
considerations should control refugee determi- centering on
nations."22 It stipulated that only 50,000 refu- refugees from the
gees would be allowed entry into the United
States per year, and provided the President with Soviet bloc.
the power to admit additional refugees in ex-
traordinary circumstances, which were often
based on foreign policy considerations. The Foreign Operations Act of 1990
and the Immigration Act of 1990 continued the politicization of American ref-
ugee law. The Foreign Operations Act established a double standard such
that Soviet Jews, Evangelical Christians, Ukrainian Catholics and selected Viet-
namese, Cambodians and Laotians qualified as refugees if they could prove a
"credible fear" of persecution as opposed to the more rigorous standard of
"well-founded fear."23 Similarly, the Immigration Act favored Polish, Hun-
garian, Panamanian and Nicaraguan individuals who were not to be repatri-
ated due to the rapid democratic changes taking place in their respective
countries, indicating a bias for individuals fleeing communist regimes. 24 One
of the most obvious cases of preferential treatment was the United States re-
fusal to admit any Salvadorans or Guatemalans during the late 1980s, while
unconditionally admitting all Nicaraguans who sought asylum.25

Similar to the family reunification efforts in Germany and Western Europe
in the 1980s, the Immigration Act granted the largest number of allocations
for relatives of U.S. citizens and permanent resident aliens.26 While the family
reunification phase in Germany bore similarities to the U.S. law, its striking
difference was that most German residents being reunited with their families
were not German citizens.

Another comparison can be made with respect to employer sanctions. The
United States based its labor-related immigration policies on those developed
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in Germany and France a decade earlier. 27 In 1975 Germany imposed restric-
tions on employers hiring undocumented workers. In the United States, how-
ever, the expansive network of illegal employment was not challenged until
the Immigration Reform and Control Act (IRCA) of 1986. IRCA barred em-
ployers from hiring illegal immigrants and threatened stiff penalties for those
who did. It also provided amnesty in the form of permanent residency to
undocumented aliens who could prove continuous residence in the United

States since January 1982. 28 The immediate re-
sult of the amnesty was an increase in the num-

The immediate ber of Central Americans requesting asylum.

result of the In 1995 during the implementation of the reg-
ulatory reform of the U.S. asylum process, a stip-

amnesty was an ulation was made such that asylum applicants

increase in the are now unable to work until 180 days after fil-
ing for asylum, which in most cases will be af-

number of ter the applicant has been interviewed. 29 As
noted, a similar provision was added to the re-

Central forms of the German Asylum Law.

Americans U.S. law also retains provisions similar to the
German safe third country policy adopted in

requesting 1993. Asylum applicants who received perma-

asylum. nent resettlement somewhere else would not be
granted asylum in the U.S.30 In the German case,

however, the country of first asylum need not
be a country that granted asylum or resettlement, but can simply be the coun-
try of transit for the asylum-seeker. The individual would be returned to the
country of transit in order for his or her claim to be adjudicated. This differs
from the U.S. provision that refers to "permanent resettlement" such that an
individual would have had his or her claim adjudicated and approved in the
country of first asylum.

In the United States, as in Europe, there is a general desire to reduce refu-
gee admissions for a number of reasons.31 First, notwithstanding the restric-
tive practices that are being adopted on both sides of the Atlantic and the
clear difficulties in obtaining asylum, public perception remains strong that
asylum is an easy vehicle for admission, and that too many asylum applicants
are abusing the system.32 Second, particularly with respect to the United States,
there is no longer a need to encourage emigration from the Soviet bloc. While
90,000 refugees were admitted in 1996, their number will be reduced to 83,000
for 1998.-3 As Mark Franken points out:

One gets the impression that in setting refugee admission levels for
the next year and beyond, U.S. policymakers have determined that
with the end of the Cold War and the winding down of the two
major refugee programs (the former Soviet Union and Southeast
Asia), refugee admissions should automatically drop. Consideration
of other refugee groups...seems not to be high on anyone's
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agenda...evidence of which is readily available...one of the most
striking examples can be found in Africa, where there is only one
U.S. refugee processing post for the entire continent.34

This trend toward general tightening of U.S. entry requirements is clearly re-
flected in the Illegal Immigration Reform Act and the Illegal Responsibility
Act of 1996. The Act includes controversial reforms, notably, the institution of
a "credible fear" threshold that asylum-seekers must prove in order to have
their application adjudicated. An individual would have to prove "credible
fear" at the port of entry during an interview with an INS official thereby
eliminating access to a court of law. If this threshold is not met, the person
can be sent back to his or her country of origin, by a process known as "expe-
dited exdusion."- This summary expulsion has
raised similar concerns as those in Germany over
STC. A U.S. bipartisan Commission on Immi-
gration formed in 1996 stated its fear that a sit-
uation could develop such that if a "credible
fear" of persecution could not be established,
"[it] would result in sending people with legiti-
mate claims back to repressive countries." 36 A
category of offenses known as aggravated felo-
nies, for which an intending immigrant may be
excludable at the border, was first created in
1988 as part of the war on drugs and terrorism.
This category was expanded under the 1996
immigration law to increase deportation of per-
manent residents for crimes now ranging from
murder to petty theft to subway turn-style jump-

Individuals who
have resided in
the United States
for decades
are deported
for minor
altercations
with the law.

ing.37 Furthermore, foreign citizens entering the United States after Septem-
ber 30, 1996 without a visa were required to return to their home country to
apply for one there. These reforms have been characterized as a massive crack-
down on non-citizens in the United States where individuals who have resid-
ed in the United States for decades are deported for minor altercations with
the law.

In recent months, however, the Clinton administration has taken steps to
repeal some of the provisions implemented in the 1996 legislation. Among
these changes is the exemption from deportation of thousands of refugees
from civil wars in Central America whose status is irregular. In this case, the
provision that would have obliged visa applicants to return to their home
country to file applications has been suspended for thousands of illegal immi-
grants.

38

Refugee selection remains a consultative process between the White House
and Congress. According to the former assistant secretary of the Bureau for
Population, Migration and Refugees at the U.S. State Department, a number
of criteria are considered ranging from U.S. domestic politics to whether the
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applicant is one of "interest" to the United States; family reunification efforts
still play a role, though more limited.39

Multilateral Restrictionism in Europe and America

In the last decade, the objectives of Western receiving states have con-
verged.40 Among these goals are restricting the number of newcomers, greater
selection control over who is allowed to enter, integrating those already with-
in the territory, and preempting future flows of refugees.41 These goals have
translated into a system of "collective deterrence" within the European Union
and to some extent, within the United States as well.42

Within the EU, a number of agreements have been reached at the inter-
governmental level that aim to restrict future entry of asylum-seekers and
refugees. The Schengen Agreement of 1985 established a common prototype
visa for EU-members. 43 The agreement seeks to eliminate borders within the
EU by abolishing land frontier controls and checks at airports for flights be-
tween signatory states of the Schengen Convention. It also provides for the
establishment of a common border police, judicial cooperation with respect to
the adjudication of asylum claims, and a computerized information network
for security-related matters." A second agreement, the Convention Determin-
ing the State Responsible for Examining Applications for Asylum Lodged in
One of the Member States of the European Communities (The Dublin Con-
vention) of 1990 provides for the harmonization of asylum claims within the
EU.45 Once a claim has been adjudicated by one European Union signatory-
state, the decision applies within the entire Union. With few exceptions, claims
must be adjudicated by the country in which the asylum-seeker was first al-
lowed entry, or by the state that issued a visa to that particular claimant.

The goals of both the Schengen and Dublin agreements incorporate the
notion of a safe third country.46 STC refers to transit countries through which
asylum-claimants travel prior to entering the Schengen area. The STC provi-
sion requires that individuals return to the country of transit or the country of
first asylum in order to make their claim. Thus, although the Dublin Conven-
tion stipulates that all asylum seekers are guaranteed to have their applica-
tions examined by one of the EU signatory states, STC makes it probable that
a country outside the EU will adjudicate their claims. As Abell states,"...the
continuous transfer of responsibility from one state to the next contravenes
the Dublin Convention and the Geneva Convention." 47 STC is envisaged even
in cases where a precedent of refoulement, i.e. forced return, has occurred once
individuals are sent back to the country of transit.48

Other agreements include The Convention on Crossing of External Borders
of 1993, which remains unsigned. It addresses the admission to the Union's
territory of citizens of non-European Union and non-European Free Trade As-
sociation (EFTA) member states. Readmission agreements also have been
reached, notably that between the Schengen Group and Poland, which allows
Polish citizens to enter the Schengen area visa-free in exchange for the under-
standing that Polish citizens will be sent back if required by the receiving
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state and that all non-Polish citizens entering the Schengen area through Po-
land will be returned to have their claim adjudicated there.4 9

A number of other provisions aimed at limiting the number of refugees
and asylum-seekers have been adopted by Germany and other EU states, such
as the notion of "safe country lists." Asylum-seekers originating in countries
that are on a "safe country list," are sent back to their country of origin with-
out adjudication of their claim. 0 In addition, airline carrier sanctions have
been instituted to require that airlines that carry undocumented or improper-
ly documented passengers be forced to absorb the costs of their returr, flight.

A second tier of decisionmaking after the in-
tergovernmental level takes places within the Ad
Hoc Group on Immigration (Ad Hoc Group),
which drafts recommendations for approval by
the ministers of immigration. While their reso-
lutions do not have the same legal status as the
intergovernmental agreements mentioned above,
their conclusions are often incorporated by the
ministers responsible for immigration.51

An intergovernmental exchange on asylum-
related issues also includes consultation with the
United States, Canada and Australia. These
states have expressed interest in the initiatives
set out by the Schengen Agreement, because the
direct impact of heightened restriction through-
out Europe has been the mounting number of

Another trend on
both sides of the
Atlantic has
been discussion
regarding
modifications to
the definition of
refugee.

asylum applications in these traditional countries of immigration.
In addition to these multilateral consultative agreements, the United States

has endorsed its own forms of restrictionism, many of which are more rudi-
mentary than those being developed throughout Europe. Proposed measures
include: interdiction at sea, adjudicating claims at sea, building a wall along
its Southern borders and talk of a precedent-breaking visa requirement for
Canadians wanting to enter the United States.

Another trend on both sides of the Atlantic has been discussion regarding
modifications to the definition of refugee. In Europe, many critics have ar-
gued that states are adopting a definition that is based on the lowest common
denominator, for example specifying that the agent of persecution must be
the government. In the United States, suggestions have also been made to
restrict the definition of "refugee," although in recent court cases a more lib-
eral interpretation has been adopted. As in the case of Fauziya Kasinga, where
limited instances of female genital mutilation were considered adequate basis
for asylum.5 2

IT'S: the Debate in Germany

When the civil war broke out in Yugoslavia in 1991, the German govern-
ment recognized the break-away states of Croatia and Slovenia before a deci-
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sion had been made at the European level. Some argue that Germany's pre-
mature reaction was one of the reasons why other European states refused to
"share the burden" of the refugees with Germany. As previously stated, Ger-
many absorbed approximately 350,000 Bosnian refugees out of 380,000 who
made their way to Western Europe. 4 The German government, faced with the
largest influx of asylum-seekers in its history, was able to secure public sup-

Some argue that
Germany's
premature

reaction was one
of the reasons

why other
European states

refused to "share
the burden" of

the refugees with
Germany.

the second phase scheduled

port for the acceptance of the refugees based on
a provision referred to as "temporary protection
status"(TPS). The heightened restrictionism that
had already begun to characterize the asylum
system throughout Europe in the 1980s was ap-
peased by this humanitarian appeal for what
would be a temporary refuge due to extraordi-
nary circumstances.

After the conclusion of the Dayton Peace Ac-
cords in 1995, which contained provisions for
the repatriation of refugees, the German govern-
ment prepared to return Bosnian refugees. The
TPS provision expired in March 1996, and the
German government planned to begin its repa-
triation effort in October 1996. Agreements
reached with the Bosnia-Herzegovina authori-
ties the previous year had outlined the return of
one-third of the refugees by the end of 1996.-5
Two phases were envisaged: the first for single
people, childless couples and individuals with
criminal records to begin in October 1996, and
for May 1997 was to include refugee families.

Faced with growing opposition from international organizations and advoca-
cy groups, the German government only repatriated 30,000 refugees who pro-
tested their return in addition to the 30,000 who had voluntarily returned
home by June 1997.56 In addition to the repatriation delay, other concessions
were made, including the agreement not to send back 150,000 Bosnian refu-
gees to areas that were under Serbian control, even though the refugees' TPS
had expired.,57

Nevertheless, the repatriation effort continued to meet great opposition by
refugee advocacy groups and international organizations, notably the United
Nations High Commissioner for Refugees (UNHCR), which supervises such
efforts. In October 1996, during the planning of the return, the United Nations
high commissioner, Sadako Ogata, repeatedly urged that the time had not
come to end TPS for the Bosnian refugees:

As conditions in Bosnia improve further, the time will come for the
lifting of temporary protection...In the meantime, those unable to
return to their home areas should not be pushed back as long as
they will not have a decent roof over their head and a decent alter-
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native solution in sight...The voluntary nature of repatriation is in-
creasingly being undermined by a mounting number of forcible
returns.58

The UNHCR's representative in Bonn also argued that repatriation would
not be voluntary if the refugees were sent back at that time.-9 By contrast, the
German central government and ministers from the regional states argued
that the civil war in Bosnia had ended, that provisions had been made for the
repatriation of the refugees through the Dayton Accords, and that Bosnians
should return to their country to contribute to its rebuilding as the Germans
had been forced to do after World War H.

60 German representatives argued
that TPS had been presented to the German people as a special provision.
"Civil war refugees can only be taken in for a limited time...this provision
[TPS] cannot be a hidden form of immigration," stated Interior Minister Man-
fred Kanther in May 1996.61 German Foreign Minister Klaus Kinkel suggested
that the use of TPS in the future would depend on how the conclusion of the
Bosnian case was handled. The readiness of the German citizens to take in
war refugees in the future also depends on their awareness that those refu-
gees will eventually return home.62

TPS in the United States

The history of the temporary protection concept in the United States dates
back to the INA of 1952, under which protection would be granted "for emer-
gent reasons or for reasons deemed strictly in the public interest." During the
Cold War, the executive branch used this authority to temporarily accept per-
sons fleeing Communist countries. 63

Continuing the practice of Extended Voluntary Departure, TPS was for-
malized in the Immigration Act of 1990. Its purpose was explicit: to provide
protection to aliens who should not be returned to situations of armed conflict
or natural disaster. Unlike the German TPS, it applies solely to individuals
who are already within the United States. Similar to the parole authority grant-
ed to the attorney general, the TPS provision under the 1990 act stipulates
that an individual may jeopardize his or her status if he or she is likely to
become a public charge.64

In the 1980s, Central American refugees residing in the United States were
extended TPS. Most of these individuals still remain in the United States, and
the Congressional decision on November 12,1997 granted many of them and
all Nicaraguans automatic permanent residency.65 Echoing the fears of Ger-
man authorities today regarding the repatriation of Bosnian refugees, many
critics see the permanency of TPS in the United States as its greatest weak-
ness. As Michael S. Teitelbaum states, "Providing temporary refuge requires
the willingness and capacity to terminate temporary status once the circum-
stances in the home country improve." 66 He argues that non-compliance with
the temporary nature of TPS is being encouraged by interest groups and by
what he refers to as the exceptionally litigious and slow-paced American legal
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system.67 It is true that representatives from refugee advocacy groups, such as
the Lawyers Committee for Human Rights, have suggested that TPS must not
be replaced by other measures such as sending financial assistance to the send-
ing country. As Arthur C. Helton, director of the Forced Migration Projects at
the Open Society Institute, suggests, many do perceive TPS as a permanent
solution: "[The] Administration has been stingy with such measures [TIPS]
because the notion is that it's less expensive to protect people in the region
than to provide resettlement."68 (italics added)

Teitelbaum argues that TPS is a backdoor to permanent residence. The
lengthy judicial process has become much more expedient. It is interesting to
note that in the most recent example of leniency toward TPS recipients, con-
servatives in Congress eased the deportation orders called for by the 1996
legislation.

New Direction for International Refugee Protection?

Although Germany and the United States both employ TPS, their usage of
this provision differs considerably. Germany has employed TPS for the ad-
mission of refugees in cases of select humanitarian emergencies. Because of
the general restrictionism towards refugees and asylum-seekers throughout
Europe and in Germany, TPS has been monitored so that it does in fact re-
main temporary. Nevertheless, the German government has faced mounting
pressure to respect the international principles of non-refoulement and to not
involuntarily repatriate Bosnian refugees.

In the United States, the context for the introduction of TPS is quite differ-
ent. First and foremost, it does not represent a humanitarian instrument
through which more refugees may be admitted expeditiously in cases of un-
expected crises. The decision to allow a large number of refugees into the
United States for humanitarian purposes is still a discretionary power vested
in the President. Furthermore, the expiration of TPS has been less strictly ap-
plied in the United States, perhaps because of interest group pressure to al-
low the refugees to remain, but also because of trends in the domestic political
debate centering on refugee and asylum issues. Recent back-peddling by con-
gressional Republicans for what was perceived by many Americans as draco-
nian immigration reforms in 1996 illustrates this point. The automatic granting
of residence permits to TPS refugees from Central America also indicated dif-
ferences in public pressure in both countries vis-a-vis migration-related is-
sues. Although Germany has a high foreign residency population, such lenient
decisions are not likely to be politically viable in the present context.

The greatest challenge for TPS both in the United States and in Germany is
mobilizing the willingness to enforce the temporary status. With this precon-
dition comes the issue of determining refugees can safely return to their place
of origin, and what alternatives may exist if that time never presents itself.
Representatives of UNHCR have argued in the German case that, despite the
Dayton Accords, the conditions on the ground in Bosnia are not conducive to
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voluntary repatriation. In both the cases of the Central Americans in the Unit-
ed States and Bosnian refugees in Germany, the willingness of the refugees to
return is also at issue. Many Central.Americans who received TPS were in the
process of being deported because the civil wars in their countries had ended;
they simply did not want to return to their coun-
try of origin. While conditions are still precari-
ous in Bosnia-Herzegovina, German officials In the United
argue that Bosnians must be willing to return
to their country of origin now that the repatria- States it is
tion provisions have been established and have questionable
been recognized by the Bosnian authorities. As
German officials have argued, extending TPS whether TPS will
into a form of permanent settlement will un- sustain itself if it
dermine it. As Hathaway has insisted, refugee
policy must take into account the interest of does not
states if it is to remain a viable instrument of become
refugee protection. 69 If states are only willing
to accept a certain number of refugees in ex- unequivocally
traordinary cases, as in the Bosnian example in temporary.
Germany, this provision must be nurtured so
that states will be willing to use it again in the
future. In Germany, the survival of TPS clearly
depends on the temporary nature of the protection and on its citizens being
reassured of this. Although in the United States the temporary nature of TPS
seems to be undermined by the pressure of interest groups and domestic po-
litical debates, it is questionable whether TPS can sustain itself if it does not
become unequivocally temporary as well.

TPS also may be challenged in cases where the situation does not improve
in the home country. If the state providing TPS is unwilling to offer resettle-
ment, a third country of resettlement would be necessary. For TPS refugees in
the United States, they would have difficulty finding asylum in another coun-
try, because as Teitelbaum has argued, most countries will refuse asylum-
seekers whose first asylum, or in this case TPS, country has been the United
States. In the case of Germany, many of the Bosnian refugees who are truly
not able to return to Bosnia find asylum in the United States.70 Addressing the
issue of where to send TPS refugees in Europe if conditions in their home
country do not improve will likely fall on the shoulders of traditional immi-
gration states, such as the United States, Canada or Australia. Although, as
exemplified by the United States, these countries are becoming more restric-
tive too.
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