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Good day. My name is Walker Merryman. I am vice president of
The Tobacco Institute, an association representing American

cigarette manufacturers.

Along with a broad spectrum of New York State business people,
New York State labor and representatives of minority communities
in New York, we strongly oppose adoption of the anti-smoking

regulation under review by the New York Public Health Council.

There are several compelling reasons for our opposition to the

proposed regulation.

For eight years, the legislature has declined to issue the
kind of restrictions the Public Health Council is
considering. For the Council now to go ahead in those

circumstances is, we believe, most inappropriate.

The scientific evidence simply does not support conclusions
that environmental tobacco smoke (ETS) represents a health

hazard to nonsmokers;

Such regulations would carry a price tag of hundreds of
millions of dollars annually for New York taxpayers and for

private sector interests;

In its preamble to the proposed regulation, the Council states
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that the "preponderance of the evidence” indicates that ETS is a
"public health hazard.” We, along with much of the scientific

community, disagree.

Three international scientific conferences -- convening more than
50 eminent scientists -- have concluded within the past five
years that the scientific evidence is not adequate to support the
contention that ETS poses a health risk to nonsmokers.

Despite the emotional nature of the debate on ETS, the following

statement is valid and remains sound advice:

”Should lawmakers wish to take legislative measures

with regard to passive smoking, they will, for the
present, not be able to base their efforts on a

demonstrated health hazard from passive smoking.”

That was the assessment of a panel of scientists convened in
Vienna, Austria, in 1984, in cooperation with a variety of
international health bodies, including the International Green

Cross.

ETS has been discussed more recently with varying objectivity and
differing conclusions. On one hand, in November of last year,
the National Academy of Sciences reported its review of the
current ETS science -- making no findings about ETS in the
workplace or other public places. Of note was the Academy’s

3

T109280553



resounding emphasis on the need for more and better science on
ETS.

The Health and Human Services-funded NAS report frankly
acknowledged that the available scientific evidence does NOT
demonstrate that smoking on the job or in public places -- such

as restaurants -- jeopardizes the health of nonsmokers.

By contrast, another HHS-funded report, issued in December by the

Surgeon General, seeks to support segregation of smekers. Like
the NAS report, the Surgeon General notes the lack of evidence
that exposure to ETS has a relationship to non-lung cancers or

cardiovascular disease.

Yet, while the Surgeon General admits that less than half of the
available studies have found a statistically significant

felationship between ETS and lung cancer in nonsmokers, the
report ends with a firm conclusion that is simply not

scientifically justified. Other groups of eminent scientists

have concluded that ETS has not been shown to cause or increase

the risk of lung cancer among nonsmokers.

Serious weaknesses in certain ETS investigations cited by the
Surgeon General have been noted by prominent, independent
scientists. Thus, the Surgeon General’s latest report must be

viewed as a seriously flawed misrepresentation of science
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Mr. Chairman, it is clear that the smoking rules before you today
are not warranted on health grounds. Experts in the area from
the Center for Environmental Health and Human Toxicology advise
us that evidence about ETS is just not there. Frankly, the
dedicated scientists in this group and others have taken a good
deal of political heat for that forthright -- and undeniably

correct -- position.

In a letter to a county health officer in California last year,
the U.S. Surgeon General made the following statement:

"In summary, the Center’s statement that the
"currently available data do not support a
conclusion that exposure to environmental
tobacco smoke represents an existing health
hazard’ is supportable, given the existing

evidence.”

Why that private position differs from Dr. Koop’s public

pronouncements is a question only he can answer.

Another refutation of the Health Council’s premise was recorded

in a February 1986 report in Medical World News. After reviewing

statements submitted to the NAS, the Medical World News article
concluded that

"[slolid scientific evidence of passive smoking’s
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health risks to nonsmokers is as elusive as the

smoke itself.”

Yet another study in the July 1986 edition of the British Journal

of Cancer concludes that environmental tobacco smoke

"carries no significant increase in risk of lung

cancer, bronchitis or heart disease.”

As a further matter of scientific fact, exposure to ETS in normal
environments is extremely low. A recent study for the Institute
indicates that a nonsmoking employee in a typical New York City
office would have to work nonstop for almost 24 days -- more than
550 uninterrupted hours - to be exposed to the nicotine

"equivalent” of one cigarette.

Just as ETS does not represent any established health hazard to
the nonsmoker, it should not be an irritant to the average
nonsmoker, assuming ventilation equipment is properly installed
and maintained, and is functioning according to established
indoor air quality standards.

Indeed, a recent NIOSH study of 203 buildings found only two
percent of those structures had indoor air quality problems
attributable to high concentrations of ETS, while half the
problems were related to poor or inadequately maintained

ventilation. These government findings are consistent with those
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of the nation’s leading private indoor air quality research firm,
ACVA Atlantic of Fairfax, Virginia.

We respectfully suggest that ACVA’s numerous investigations and
broad experience with major office buildings is directly relevant
to the Council’s proposed smoking regulation. The president of
ACVA has, in writing, volunteered his time and efforts to
investigate two New York buildings selected at the discretion of
the Council. It would seem prudent for the Council to conduct
such inspections before adopting a sweeping regulation and

essentially missing the heart of the indoor air problem.

It seems obvious that the evidence does not support conclusions
that ETS represents a health hazard to nonsmokers. Quite
clearly, a decision to ban public and worksite smoking cannot be
justified from a scientific perspective.

It is just as clear that if these rules are adopted and enforced,
their costs to the taxpayers and the private sector in New York
will be astronomical.

A 1986 economic impact study for the New York State AFL-CIO on

the costs associated with a similar measure in New York City
indicates the City proposal would cost in excess of $265 million,
with 90 percent of that sum being incurred year, after year,
after year. Productivity losses are conservatively estimated at
more than $140 million in New York City alone.
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Labor and business leaders share our concern about these costs,
and others — like the cost to personal freedom -- that cannot be

measured in dollars, but are of great significance.

Recognizing the need to involve workers on the decision-making
process, the National AFL-CIO Executive Committee this year
agreed unanimously that the "voluntary” approach was the superior

choice to the question of workplace smoking policy.

New York State AFL-CIO 'president Ed Cleary and others echoed
those sentiments in November before the Council’s Committee on
Codes and Legislation. Mr. Cleary noted that the proposed

regulation would wreak havoc in labor and business relationships.

Leaders of the State’s restaurant and hospitality industries have
also spoken loudly against the rules. New York State Restaurant
Association president Fred Sampson said the Council’s proposal
"is more of an emotional response to this issue [of ETS] than a

realistic and practical one.”

Raymond Schuler, president of the 3,300-member Business Council
of New York State, said the Council’s proposal is “regulatory

overkill.”

We think it important for everyone to remember that -- right now,
without another administrative regulation -- business people,
working with employee representatives, are free to establish any
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smoking/no-smoking setup they see fit.

Leaders within minority communities have been quick to recognize
the discriminatory nature of smoking restriction policies of the
type being considered by the Council.

In a statement on anti-smoking legislation, the National Black
United Fund official position statement noted such regulations
jeopardize "what is recognized and historicially accepted as a

personal freedom.”

Hispanic leaders also take issue publicly with government-
mandated smoking laws.

Jimmy Hargrove, president emeritus of the National Association of
Black Police Associations, spoke to the issue of enforcement.

Hargrove noted a concern of many police officers when he said

”...we are sick and tired of people that
are not even legislators imposing frivolous

laws on us that are just totally unenforceable...”

It is doubtful that the citizens of New York State would want
their police manpower and resources consumed by attempts to
enforce smoking rules at the expense of police investigations of
murder, rape, arson and robbery.
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Apart from the lack of scientific evidence, it is evident that
promulgation of these unwarranted regulations will cause economic
hardship to millions of New Yorkers and perhaps encourage
discriminatory enforcement at the expense of the state’s minority

communities.

The tobacco industry stands with many allies against this rush to
administrative judgment. Business people -- from bowling alley
proprietors, to chamber of commerce officials, to restaurateurs,
to hoteliers, to retailers -- oppose your measure. Labor leaders
view it as unnecessary and unfair. Minority groups see a
frighteningly familiar discriminatory element. Indeed, many
leaders within the New York State Legislature and in the press
even question the Council’s mandate to impose such sweeping

rules.
We believe the proposed regulation should be rejected as
unnecessary, unwanted, economically burdensome and a threat to

the personal liberty of millions of New Yorkers.

Thank you.
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