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Institute for Advanced Legal Studies in Lagos. In addition to his academic
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the Republic of Botswana, Judge of Appeal of the High Court of the
Kingdoms of Lesotho and Swaziland, and his current post of Judge of
Appeal of the High Court of Justice of Botswana. In his article, Dr.
Aguda examines the potential power which members of the judiciary in
Africa can derive through a constitutionally-based system of government for
the administration of justice according to the rule of law. He analyzes the
inherent and practical limitations upon this power which may be felt in
cases of opposition by the executive branch, constitutional crisis, as in
revolutionary states, and supression of judicial autonomy, as may occur in
one-party states. Having presented these theoretical points, Dr. Aguda cites
numerous examples drawn from anglophone Africa to illustrate both the
practical impact of the judiciary in upholding the rule of law and the
factors which mitigate against the judge's contribution to the building of
social justice on that continent.

At no other time in the history of mankind have ordinary citizens
placed so much hope in the law and on those called upon to administer
it than at this most unsettled period. In this regard, the judiciary stands
in a position most unique among the institutions involved in this legal
development. This article will examine some of the problems that the
judiciary in Africa must deal with in order to fulfill its function and help
realize the aspirations of the African peoples. Examples drawn from
African countries functioning under the English Common Law system
will be cited in an effort to shed some light upon the difficult decisions
confronting judges in these countries. The areas covered include judges'
decisions as to the constitutional rights of citizens, decisions as to the
degree of independence of the judicial arm of government from the
executive, and decisions regarding the constitutional basis of judges'
authority.

I. LAW, AN ANTITHESIS TO TYRANNY

Society can exist and fulfill itself only where there is order. The ancient
Laws of Manu acknowledged that Dharma (law) and Dauda (authority)
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are the two basic pillars of ordered society. As the Honourable Nagendra
Singh (a Judge of the International Court of justice at the Hague)
observed recently, law without authority is powerless and authority with-
out law is tyrannical. Authority falls within the purview of the executive,
which in most cases initiates legislation; law in this context means the
law promulgated by the legislator and administered by the judiciary. In
a state where both the legislative and the executive functions of the
government are performed by the same body, the judiciary must assume
greater responsibility to prevent tyranny, particularly where neither the
legislative nor the executive body is responsible to an electorate.

On the other hand, a democratic government with an elected legisla-
ture and elected, or partially elected, executive is no guarantee against
tyranny; even there the judiciary performs a vital role in preventing
tyranny and abuse of powers.

II. RULE OF LAW

Since the great English constitutional jurist Dicey gave life to the
phrase "rule of law," rulers have proclaimed that their states observe the
rule of law. In the absence of an accepted objective definition, "rule of
law" takes a subjective meaning. Each state defines the term according
to its own political philosophy. Some jurists understand the term to
mean nothing more than maintaining public order through the enforce-
ment machinery of a politically organized society. This serves only to
distinguish an ordered government from pure anarchy. Within this def-
inition, many erstwhile tyrannical governments of Europe in the 1930s
and of present day Africa would be governments under the rule of law.
Such a limited definition for a state which claims to be democratic or
humanitarian cannot be accepted; the rule of law is rather a tradition
which embodies at least three indispensable elements:

first, that every person whose interest will be affected by a
judicial or administrative decision has the right to a mean-
ingful 'day in court'; second, that deciding officers shall be
independent in the full sense, free from external direction by
political and administrative superiors in the disposition of
individual cases and inwardly free from the influences of per-
sonal gain and partisan or popular bias; third, that day-to-
day decisions shall be reasoned and rationally justified in terms
that take full account both of the demands of general principle
and the demands of the particular situation. 1

1. Jones, "The Rule of Law and the Welfare State," 9 Annales de la Faculte de Droit d'Istanbul
245 (1959).
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Clearly the judiciary is central to this concept of the "rule of law."
Any government, therefore, which intends to be democratic, liberal, or
humanitarian must see that its judiciary is independent in the fullest
meaning of the word.

III. THE NATURE OF THE JUDICIAL PROCESS AND THE DEVELOPMENT

OF LAW

Most of the countries of Africa inherited one of the two European
judicial systems: the so-called deductive process and the inductive pro-
cess. The first implies that the judge simply applies legal rules which
are fixed and certain without reference to previous decisions of other
courts or tribunals. This approach characterises most continental Euro-
pean judges who apply written Codes, and it has been inherited by the
former colonies of France, Germany, Portugal, Spain and other countries
of the continent of Europe. On the other hand, judges in England and
in most of the Commonwealth countries take an inductive approach in
deciding cases - here the judge decides the case before him by reasoning
upwards from previous decisions of other judges to derive the general
principle of law applicable to the case in question. Stare decisis or the rule
of judicial precedent is the essential element of the inductive process.

By making skillful use of the inductive process, early English judges
were able to develop the common law to meet the challenges of their
times. Unfortunately, in the past century, English judges have abandoned
the idea of judicial creativity characteristic of the 17th and 18th centuries.
The tragedy which this situation has created in most of the developing
African countries within the Commonwealth is that although they operate
largely under written constitutions, the judges, because of their training
in the English approach to law, follow the same pattern as their English
counterparts; they continue to wed themselves to the inductive method
and to regard stare decisis as sacrosanct and immutable. While it may
well be true that English judges now have limited opportunities to chart
new courses in constitutional law, judges in many African countries face
the extremely exciting task of interpreting written constitutions. If they
deliberately tie their own hands in fear of the executive, they will have
only themselves to blame. Fortunately, they may draw on the experiences
of the developed countries like the United States, Australia, and Canada,
which have taken similar paths, as guides in shaping the social, economic
and political destiny of their peoples. In comparing the contribution that
the judge in England today can make to the development of law with
that of his counterpart in a developing country, Lord Devlin writes:

The work done by the Judges of England is not now as glorious
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as it was. Their opportunities are not what they used to be.
. . . There are no great constitutional questions for English
judges to decide such as still have to be considered by the
Supreme Court of a Federation or such as may arise under the
Canadian Bill of Rights. They have no such exciting task in
front of them as awaits the Courts of India and Nigeria, that
of fusing English law with the indigenous law.2

While the task of fusing the "received" foreign law with the indigenous
law has indeed been an exciting one for the judges in developing coun-
tries, this article will focus instead on the judge's task of interpreting
the constitution, and of providing a judicial refuge for the citizen faced
with repressive laws and excessive abuse of power by the executive. The
judges in countries of Africa will do well to remember the words of Louis
Jaffe to the effect that -

British courts do not administer a written Constitution, but
they have played a great role in the development of the
unwritten Constitution, above all in creating safeguards
against the abuse of executive and administrative power. A
judiciary which too much reminds itself that its power is
limited by the dogmas of Parliamentary omnicompetence,
Parliamentary supremacy, and Parliamentary responsibility
may lose the will to exercise this great historic function. The
power of Parliament and of its executive, in theory unquali-
fied, will in practice be limited by the Constitution as cur-
rently expounded and by the public opinion which can be
mobilized to reinforce it. In this area there is no organ so
competent to expound and so potent to mobilize public opin-
ion as the judiciary. If the judges are complacent towards
governmental power, Government will, of course, take what
it is given. If the judiciary is prepared to provide leadership,
its voice will be listened to with respect and gratitude. 3

IV. THE RULE OF LAW AND THE PROBLEM IT POSES TO THE

JUDICIARY IN AFRICA

The judiciary in Africa has often had to grapple with the concept of
the "rule of law." This problem has often been of pressing concern in
developing countries, in countries with revolutionary governments, and

2. Devlin, Samples of Law Making 6 (1962).
3. Jaffe, English and American Judges as Law Makers 19 (1969).
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in states like Namibia and South Africa, where minority ethnic groups
rule majority ethnic groups.

In the past three decades or so most countries of Africa attained
sovereign status with constitutions giving their peoples the right to
participate in free elections. In addition, the constitutions of these coun-
tries guaranteed certain fundamental rights of the individual and in most
cases created judiciaries largely free of external direction from the exec-
utive. Properly applied, these guarantees would ensure that the State and
its organs comply with the minimum standards of morality necessary for
a State which is truly under the rule of law. Tragically, however, not
long after these constitutions were promulgated they were violently
abrogated or emasculated by governments which in most cases imposed
themselves on the people. In some cases they acted in the interest of the
people; in other cases they acted with less honourable motives.

It is suggested that whatever the political arrangements within a state
and whatever the philosophical and economic basis of that state, a min-
imum moral content of its law and its administration is required if the
state is truly to be governed under the rule of law. The dilemma before
the lawyer, and 'especially the judge, is what his attitude should be to
laws which fail to meet this minimum standard. There is another di-
lemma as to the quality of this "minimum standard." Professor Barend
Van Niekek of the University of Natal in November 1971 addressed this
problem, saying:

[The Terrorism Act, Act" 83 of 1967 of South Africa] is a
negation of what any true lawyer would ever call justice. And
yet our lawyers, the guardians of our nation's legal heritage,
have done so very little to mitigate its crudities. What then,
you ask, can our lawyers do? In the very first place our lawyers,
all our lawyers from judges downwards, can make their voices
heard about an institution which they must surely know to
be an abdication of decency and justice. No doubt, they will
tell you, it is not their function to criticise the law, but to
apply it. This is the very understandable retort of our judges
to the demand sometimes made upon them to have their
influential voices heard when the rule of law is trampled into
the dust. But we must surely ask these lawyers, when will a
point ever be reached when their protests would become
justified? Will they still make this facile excuse for abject
inactivity if it is decreed that public flogging be introduced
for traffic offences, . . . burning at the stake for immorality
and decapitation for the use of abusive language? Surely we
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have reached the stage that we are no longer merely dealing
with a nicety of jurisprudence but with the essential quality
of survival of justice itselfl Surely also lawyers should realise
that by remaining silent at the helm of their clinking cash
registers they are not only perpetrating these palpable injus-
tices but they are indeed also lending them the aura of re-
spectability. Above all, they should realize that by remaining
silent in the face of what they know to be inherently unjust,
cruel and primitive, they are indeed sullying themselves and
the reputation of their profession ...

In the face of the grotesqueness of the situation as regards
the application of the Terrorism Act, has not the time come
for them [the judges] to stand up more dynamically in the
defence of the hallowed principles of the rule of law in the
Western sense?4

In place of The Terrorism Act, a host of acts and decrees of many
African countries could be substituted. The problem posed to judges in
countries under dictatorship or military rule when faced with harsh and
barbaric laws is how they can defend principles of the rule of law without
violating their oaths of office. The solution is not easy, but judges in
Africa cannot afford to remain quiet.

V. THE JUDICIARY AND THE FUNDAMENTAL RIGHTS

Most developing countries were granted independence under written
constitutions of different types. One pattern which emerged from deco-
lonization is that of entrenching in the original constitutions certain
rights deemed fundamental which could not be revoked or infringed
upon except through difficult, prescribed processes. It is in the area of
constitutional rights that the courts have been led unwittingly into the
political arena. The judge's tool of the trade is fundamentally different
from that of the politician. The judge is bound to decide cases in
accordance with his oath of office, and yet in so doing he may give
decisions unfavorable to the Government. A confrontation flares, and if
it is permitted to persist, the judiciary cannot emerge unscathed. In the
long run the citizens suffer from such a confrontation or from subordi-
nation of the judiciary to the executive. In the latter case, the executive
will consider itself free to trample upon the rights of the citizen with
impunity since the "cooperation" of the judiciary is assured. The judiciary

4. Van Niekek, quoted in 89 South African Law Journal at 271-272 (1972).
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must work to prevent such a situation and to maintain an aura of
impartiality in all it does.

The constitutions under which most of the developing countries were
granted independence entrenched what have come to be known as fun-
damental rights. Included among these rights are: (1) the right not to
be deprived intentionally of one's life save in the execution of the sentence
of a court of competent authority after a fair trial; (2) the right to freedom,
from torture, inhuman treatment, slavery, etc.; (3) the right to personal
liberty; (4) the right to freedom of thought, conscience, and religion; (5)
the right to freedom of expression and the press; (6) the right to peaceful
assembly and association; (7) the right to freedom of movement; (8) the
right to freedom from discrimination; (9) the right to adequate compen-
sation for property compulsorily acquired; and (10) the right to fair
hearing of disputes within a reasonable time by a court or other tribunal
established by law and constituted in such manner as to secure its
independence and impartiality. Although this list may be incomplete,
and some of the rights listed may not deserve to be entrenched, it is
necessary to address the justiciability of these rights, and the attitude of
some judges to them in some African countries.

The judges are usually faced with the dilemma of either upholding
these rights, and thereby giving the appearance of noncooperation with
the Government, or abrogating them. Indeed in some states the judicial
view that some -of the rights are superior to legislative enactments has
been regarded as confrontation. This notion has been one of the actual,
if not proclaimed, reasons why some African states have opted for a one-
party system of government.

Some of the constitutions under which the African countries were
granted independence go beyond the establishment of fundamental rights
to declare expressly that any legislative statute which is inconsistent with
the provisions of the constitution shall be void to the extent of that
inconsistency. These constitutions also expressly vest in the courts the
power not only to interpret the constitution but to decide issues connected
with the alleged breach of a fundamental right.

Most of the constitutions contain no specific procedures for enforce-
ment, and in these circumstances the courts have taken the defensible
position that an aggrieved person is free to make an application to the
court by referring to the relevant section of the constitution or by
resorting to other procedures applicable under the general law. In coun-
tries where the English common law is the basic law, it has been
permissible to proceed by way of a declaratory action, or by seeking an
order of habeas corpus, certiorari, mandamus, prohibition or quo warranto.
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What has been held impermissible is for the legislature to remove either
directly or indirectly the court's power to adjudicate.

VI. THE JUDICIARY, THE EXECUTIVE AND FUNDAMENTAL RIGHTS

Three brief examples will suffice to illustrate the collisions which may
occur between the judiciary and the executive over fundamental rights.

A. SWAZILAND

A useful case is that of Ngwenya v. Deputy Prime Minister.5 In May
1972, Ngwenya was elected into the Swaziland Parliament. His joy at
his success was short-lived, however, because on May 25 of the same year
a deportation order was made against him by the Deputy Prime Minister.
He naturally challenged the order, claiming to be "a person [who] belongs
to Swaziland" under the constitution and who therefore could not be
deported from Swaziland. Having met with failure in the High Court
he filed an appeal to the Court of Appeal. While the appeal was pending,
the Swaziland Immigration Act was amended. The amending Act created
a special tribunal to which reference could be made by the Chief Immi-
gration Officer or the Permanent Secretary in the office of the Deputy
Prime Minister to determine whether or not a particular "person belongs
to Swaziland." The decision of the tribunal was subject to appeal to the
Prime Minister whose decision was final and not subject to review by
any court of law. Clearly, this was an attempt to transfer to the executive
the power of adjudication in cases involving such a fundamental right of
the citizen. The Court of Appeal saw through the thin veil designed to
cover this naked abuse of power; and in reversing the High Court,
declared the Immigration Amendment Act ultra vires the constitution.
Sadly, soon after the judgment of the Court of Appeal, the King, with
the concurrence of Parliament, staged what amounted to a coup by
abrogating the separate existence of the judiciary of the country and
vesting it in the King.

B. ZAMBIA

In a second case, a large number of Zambian citizens were detained
in 1973 and 1974 in apparent violation of their fundamental rights as
citizens as entrenched in the Zambian constitution. Many successfully
challenged their detention and were awarded damages by the courts.
This situation was most uncomfortable to the Government, which sub-

5. Ngwena v. Deputy Prime Minister, Swaziland Civil Trial 4/1973.
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sequently introduced a bill in Parliament which provided that no court
of law shall make an order for damages or compensation against the state
in respect of any application for redress arising from anything done under
or in the execution of any' restriction or detention order signed by the
President. Although Zambia was then a one-party state and the bill had
apparently been agreed to by the party outside the Parliament, it never-
theless met with such stiff opposition that it had to be withdrawn. It
appears that the danger in undermining judicial protection of the indi-
vidual's liberty was realized at. that stage. The bill was, however, later
re-introduced in an amended form which permitted redress through the
courts except in cases where the detention is unlawful only because of
technical errors.

C. GHANA

Another illustrative example is the Salifa case, tried in Ghana. 6 Shara-
Abdul Bana Salifa, a young man of 18 years of age, was arrested and put
in detention in June 1968 when Ghana was, as now, under military rule.
The return made by the Director of Prisons to an ex parte order of habeas
corpus showed that Salifa was being detained under a decree of the military
government called National Liberation Council. Paragraphs 3(6) and (9)
of the alleged proclamation provided that every decree made by the
N.L.C. shall, as soon as practicable, be published; and that all such
decrees shall be numbered consecutively, The decree under which Salifa
was being detained had neither been published nor given a number. The
trial judge, Antarkyi, J., held that the document produced by the
Director of Prisons was not a decree having the force of law and that the
applicant should be released forthwith. That was not the end of Salifa's
misery, though, for soon after his discharge he was re-arrested. On
another application for habeas corpus brought before another judge,
Grabbs, J., the Attorney-General appeared with the Director of Public
Prosecutions to resist the application. The Attorney-General produced a
document purporting to authorize the detention. It was a decree which
was said to have come into force on July 8, 1968, although it had not
been published in the Gazette as required. The judge held for the validity
of the detention and dismissed the application. As was pointed out by a
commentator on the respective stands taken by the two judges who took
the applications:

The difference between them was that while the first con-
cluded that non-observance of these procedural requirements

6. Republic v. Director of Prisons ex parte Salifa (Ghana, 1968).
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should, in a case where the liberty of the individual was
involved, be strictly construed to the benefit of the individual,
the second preferred to interpret the non-observance liberally,
so as to permit action to be taken under the defective decree. 7

In the opinion of this author, the first approach should be preferred
to the second.

VII. THE JUDICIARY AND REVOLUTIONARY GOVERNMENTS IN AFRICA

With the end of colonial rule, some citizens of the newly independent
countries of Africa made use of the ensuing power vacuum to carry out
revolutions, in most cases leading to a total or partial abrogation of the
concept of rule of law. As other groups detected weaknesses in the power
structure they staged their own revolutions. In all of these struggles to
gain and hold power, successive governments simply had no alternative
but to enact harsh and sometimes barbaric laws as a means of instilling
fear in any would-be ambitious persons wishing to wrest power from
them. In these dangerous games of revolution and counter-revolution,
the judiciary has on many occasions had the unpallatable duty of up-
holding repressive and even barbaric laws. Of course most governments
founded upon the wielding of the gun have little or no regard for legality
or the rule of law. Indeed they regard these notions as existing only to
thwart their objective of ruling according to their own light. Most
principles of legality and the rule of law are ignored or viewed as obstacles
to be crushed. In these circumstances, the judge, being the watch-dog
of these principles, could not hope for much of a hearing, not to mention
affection. The power of the judge to uphold the rule of law exists only
to the extent that the new ruler finds his presence valuable as a symbol
of the government's benevolence and adherence to the rule of law.

It is also useful to examine a few instances in which the judiciary has
been faced with the difficult task of choosing which of two rival govern-
ments within the same country, was the "lawful" one at a particular time.
This question often involves deciding whether a revolution has succeeded
in supplanting one legal order for another. Problems of this nature are
among the most acute of those with which the judiciaries in some of the
African countries have had to cope. This choice strikes at the heart of
the state's judicial authority. While the examples of judicial opposition
to executive fiat cited above involve the judge's application of constitu-
tional provisions to the case at hand, the choice between rival govern-

7. Gynadoh, "Liberty and Courts," in Daniels & Woodman, Essays in Ghanaian Law (1976).
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ments is the choice between adherence to or rejection of the constitutional
source of the states - and thus the court's - authority.

One proposition fundamental to this issue is that the court cannot
"approbate" and "reprobate" at the same time. In other words, a judge
cannot be sitting as a judge under a particular constitution, albeit im-
posed, and decide at the same time that that constitution is invalid. The
court obviously derives its competence to decide cases from the consti-
tution or grundnorm, to use Kelsen's terminology. The question as to the
point in time at which a revolutionary government supplants a previous
lawful government - the point at which there is a change of the
grundnorm - is extra-legal. The legal yardsticks - both substantive and
more obviously still, procedural - derive their validity from the consti-
tution itself and therefore cannot be employed to decide upon the validity
of that constitution. As Fieldsend, A.J.A. eloquently said in the Rho-
desian Court of Appeal in Madzimbamuto v. Lardner-Burke:

. . . the Court cannot sit to determine whether the Consti-
tution under which it was created has disappeared. Nor can
it continue to exist to enforce some other Constitution. ...
Nothing can encourage instability more than for any revolu-
tionary movement to know that, if it succeeds in snatching
power, it will be entitled ipso facto to the complete support of
the pre-existing judiciary in their judicial capacity. It may be
a vain hope that the judgment of a court will deter a usurper,
or have the effect of restoring legality, but for a court to be
deterred by fear of failure is merely to acquiesce in illegality.
It may be that the court's mere presence exercises some check
on a usurper, who prefers to avoid a confrontation with it. It
is not part of a court's legal function to repudiate the legal
and constitutional system under which it was appointed, or
to involve itself in the construction or justification of a new
and different foundation for its own existence. . . . There
may be pressing and convincing reasons for judges as individ-
uals to accept what an executive has done to overthrow an
established order in the name of the public good, but in my
view, a court constituted on one constitutional basis cannot
legally support the unconstitutional overthrow of the foun-
dation upon which it is founded. A court created by a written
constitution can have no independent existence apart from the
constitution; it does not receive its powers from the common
law and declare what its own powers are; it is not a creature
of Frankenstein which once created can turn and destroy
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its maker. It is a matter of the supremacy of the constitu-
tion .... 8

At this point, it is useful to make reference to one or two African
countries where this problem has arisen.

A. UGANDA

In 1962, Uganda became a sovereign state under a written constitu-
tion. On February 22, 1966, Prime Minister Milton Obote unilaterally
abrogated the constitution, forcibly ejected the President from his official
residence and had a new constitution promulgated by the National
Assembly. The revolution encountered little resistance since the President
fled the country. Following the coup, Michael Matovu, who was detained
under the new constitution, brought an application to challenge the
validity of his detention. Unfortunately, the court, presided over by the
Nigerian Chief Justice Udo Udoma, suo motu, raised the question of the
validity of the 1966 Constitution. The Attorney-General, on behalf of
the government, quite rightly challenged the competence of the court to
go into this question. In a subsequent judgment, however, the learned
Chief Justice said:

In our view since it is the duty of the judges of this court to
do right to all manner of people in accordance with the
Constitution of the sovereign State of Uganda as by law
established, it must follow as the night follows the day, that
it is an essential part of the duty of the judges of this court
to satisfy themselves that the Constitution of Uganda is es-
tablished according to law and that it is legally valid. 9

What is startling in this proposition is that by the time this case came
up, the 1966 Constitution had been in operation, and by virtue of Article
127(1) of that Constitution all the judges were deemed to have been re-
appointed under it. The judges accepted this situation, thereby acquiesc-
ing in the validity of the new constitution, and hence could not have
gone back to examine its validity. Apparently, they were carried away
by their oaths of office - "to do right to all manner of people in
accordance with the Constitution as by law established" - and lost sight
of the fact that they had no competence to consider the question of the
validity of the constitution under which they were in fact performing

8. Madzimbamuto v. Lardner-Burke (1968), 2 S.A. 284 at 429-430.
9. In re Matovu, High Court of Uganda application 83 of 1966.
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their judicial functions. Whether or not a revolutionary government has
become a lawful government is surely a political question.

After expressing his disagreement with the judge's views in the Matovu
case, Fieldsent, A.J.A. later argued in the Madzimbamuto case:

• . . it is my firm conviction that a court created in terms of
a written Constitution has no jurisdiction to recognize, either
as a de jure or de facto government, any government other than
that constitutionally appointed under that Constitution. If it
were to do so it would only be declaring that it was incom-
petent to give a decision because its raison d'etre had disap-
peared. This would be an absurdity and is the strongest
possible argument to show that the inquiry we were invited
to embark upon is beyond the Court's competence. A court
cannot sit to decide under what system of government it is
exercising jurisdiction. It must accept its reason for existence
as stemming from its original Constitution as an unchallenge-
able fact. '0

One thing which is clearly not the duty or the responsibility of courts is
to involve themselves in politicians' power struggles.

B. LESOTHO.

This was precisely what the Chief of the Kingdom of Lesotho, Justice
Hendrick RodolfJacoobs, a judge of the Supreme Court of South Africa
on secondment to Lesotho from 1968, appears to have done. In 1970
King Moshoeshoe dissolved Parliament on the advice of Chief Leabua
Jonathan, the Prime Minister, and called for elections for the Houses of
Parliament. When the results of the elections were being declared, and
it appeared that Jonathan's party had lost, he immediately announced
the cancellation of the elections and the suspension of the constitution.
Justice Jacoobs simply locked up the High Court, drove across the short
distance to his home country and made it impossible for any one to issue
any writs or to initiate any other judicial proceedings. Meanwhile many
members of the opposition party which appeared to have won the elections
were clamped into jail. The High Court was not open again until it had
become impossible to secure redress from the courts. The volcano of
discontent which followed was unable to erupt until January 1974 when
civil war broke out. The Government succeeded in the war but not
without considerable loss of lives on both sides. Later, members of the

10. Madzimbamotu v. Lardner-Burke, at 431.
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opposition party were put on trial and some were found guilty by the
courts under another South African successor to Chief Justice Jacoobs.

It is extremely difficult to find a parallel to the Lesotho coup in modern
times. The assistance rendered by the judiciary was possible only because
of the smallness of the country. The High Court at the time included
only the Chief Justice, while the most senior members of the supporting
staff were also South African nationals. In this instance the court pre-
cluded itself from being forced to adjudicate upon the validity of Jona-
than's revolutionary government simply by refusing to hear any cases at
all.

C. NIGERIA

In January 1966, following the billings of two of Nigeria's four
regional premiers and questions regarding the fates of other officials,
governmental authority was handed over to the military by the authority
of the acting President and a number of ministers. The military govern-
ment thus formed did not explicitly abrogate the Constitutions of the
Federation and of the Regions but merely suspended (and later abrogated)
those sections of the constitutions which made provisions in respect of
the legislatures, the president and ministers.

Following these events, the case of E. 0. Lakanmi & Anor v. The
Attorney-General required a decision as to whether

What took place in January 1966 was a revolution and the
Federal Military Government was a revolutionary Government
which seized power on the 15th January 1966.

The Full Bench of the Supreme Court of Nigeria presided over by the
Chief Justice Sir Adetokunbo Ademola II came to the unanimous conclu-
sion that what took place was not a revolution, but a mere handing over
of government by the acting President of the Federal Republic of Nigeria
to the Armed Forces with a mandate to rule for an unspecified interim
period. This, to say the least, was quite a startling proposition, which
lacked support either in law or in political theory. 12

By the time the action was commenced in the High Court in 1968 it
had become well-established that any laws promulgated by the military
government were higher in the "pyramid of norms," again using Kelsen's

11. E. O.Lakanmi & Anor v. The Attorney General (West) (1971), 1 Univ. of Ife L.R. 201.
12. See, however, the following three cases from Pakistan: The State v. Dosso (1958), 2 P.S.C.

180; P.L.D. 1958 S.C. 533; Asma Jilani v. Government of Punjab, P.L.D. 1972 S.C. 139;
and Bugum Xusrat Bhutto v. The Chief of the Army staff and the Federation of Pakistan
(Constitution Petition No. I of 1977 - 10.11.77).
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system of norms, than the 1963 Constitution. There was nothing in the
1963 Constitution of the Federal Republic of Nigeria which permitted
the elected members of Parliament to abdicate their responsibilities and
hand over the government of the country to any other group even if
every one of them agreed to that course of action. In effect, therefore,
the grundnorm of the whole system - the 1963 Constitution - had been
set aside and replaced by another. The power of the Supreme Court to
decide the case before them originated from the newly substituted grund-
norm. To hold that there had been no revolution could only mean that
the court was purporting to exercise power derived from an illegal
government. Clearly if there had been no revolution which had succeeded
in creating a new grundnorm, then the Federal Military Government
existed in violation of the constitution and any persons holding appoint-
ments under that government, including the justices of the Supreme
Court themselves, were therefore performing illegal acts.

Given these facts, the government was faced with two alternatives:
either to dismiss all of the members of the court for not recognizing it
as the de jure government of the country, or to annul the decision by
law. The Government took the less painful course by promulgating the
Federal Military Government (Supremacy and Enforcement of Powers)
Decree 1978 .which declared null and void and of no effect the judgment
of the Supreme Court. The decree went on to declare that what took
place in January' 1966 was a revolution (a declaration which but for the
Supreme Court judgment was unnecessary) which effectively abrogated
the whole pre-existing legal order in Nigeria except that which had been
preserved by the Decree No. 1 of the military government.

D. RHODESIA

The legal problems consequent upon the Unilateral Declaration of
Independence (UDI) by Rhodesia were quite unique. Up to 1965 Rho-
desia had been a British colony with a large measure of autonomy,
especially in internal matters. Then on November 16, 1965, the Prime
Minister, Ian Smith, declared the colony independent. Britain never
recognized that so-called independence. Up to that time, the country
had been governed under a constitution promulgated in 1961 by au-
thority of the British Government. The illegal government promulgated
its own constitution at the UDI. A few hours after the announcement of
UDI, the Queen of England's representative in Rhodesia, the Governor,
dismissed the Prime Minister and all his ministers who had taken part
in the rebellion. Although new oaths of allegiance were prescribed under
the new constitution, the judges refused to subscribe to these new oaths.
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Thus one major arm of the government failed to join in the rebellion.
Sovereignty within a state cannot be divided between two mutually
antagonistic bodies; therefore so long as the judges of Rhodesia refused
to accept the authority of the 1965 Constitution, the rebellion could not
be held to have been fully successful. As Fieldsend A.J.A., rightly
pointed out the Madzimbamuto case:

The usurper of a government constituted under a written
Constitution must take the responsibility of replacing the
legitimate court and its judges - yet a further illegal act -
before he can be said to have usurped all the power of sover-
eignty. To hold otherwise is merely to assert that the reposi-
tory of one part of the sovereign power must acquiesce in the
illegal assumption of power by the repository of another part. 13

It has been said that had the then Chief Justice of Rhodesia, Sir Hugh
Beadle, not succumbed to the pressure from the rebels, and had he been
dismissed for his refusal, all of the other judges might have relinquished
their appointments. Such a situation would have caused the rebel gov-
ernment a serious headache and embarrassment and might even have
made Ian Smith reconsider his act of rebellion. What in fact ultimately
transpired was that most of the judges explicitly or implicity joined in
the rebellion and made it last as it did. Some others, whose conscience
prevented them from joining in such a blatant usurpation of power by a
minority ethnic group within a multi-ethnic state, thought that they
had no alternative but to relinquish their appointments.

The Madzimbamuto case indicates the nature and significance of the
constitutional issues which faced Rhodesia's judiciary in these circum-
stances. Madzimbamuto had been detained under a proclamation lawfully
made by the Governor of the Colony on November 5, 1965. After UDI,
the rebel government extended the order of detention under its own new
regulations. As would be expected, that order of extension was challenged
in the court. It is essential to note that by the time the suit came to the
Appellate Division of the High Court, the judges of that court, led by
Chief Justice Beadle, had implicitly joined in the rebellion by according
the illegal government some recognition. Justices Quenet and Macdonald
were of the view that the rebellion had succeeded and that the 1965 UDI
Constitution had become the Constitution of Rhodesia. Chief Justice
Beadle and Justice Jarvis took the view that the rebel government was
the defacto government, and it was by the grace of that government that
they and other public servants had continued to function. Ruling on a

13. Madzimbamotu v. Lardner-Burke, at 427-428.
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further appeal, the Privy Council, which was the final Court of Appeal
under the 1961 Constitution, held in effect that they could not accord
recognition to the acts of the rebel government either under the so-called
doctrine of necessity or under the doctrine of implied mandate.

Before the views of the Privy Council were made known in August,
1968, however, the rebel government had purported to abolish the right
of appeal to the Privy Council, and had indicated that they would not
recognize any judgment pronounced by it. Meanwhile Chief Justice
Beadle, who by this time had, in effect, joined the rebellion, saw no
difficulty in giving recognition to the rebellious act of abolishing that
right of appeal.

Soon after the judgment of the Privy Council was known in Rhodesia,
at the trial of 32 Africans on August 9, 1968, the trial judge expressed
his refusal to be bound by the decision of the Privy Council on the
grounds that when the Judicial Committee of the Privy Council was
sitting on the Madzimbamuto case it was no longer a court within the
Rhodesian judicial hierarchy. 14 In consequence of this occurrence, another
judge of the High Court, Justice Dendy Young, in surrendering his
appointment on August 12, 1968, made a statement which I believe
must be set down at some length here:

The High Court has hitherto functioned as a court of the
lawful sovereign under the 1961 Constitution. The rebel re-
gime has actively acquiesced in this mode of functioning by
acknowledging the validity of the High Court Orders and by
carrying them into execution. The judgment of the Privy
Council, which is the Supreme appellate tribunal of the High
Court under the 1961 Constitution, becomes the judgment
of the High Court. If, then, the authority of the Privy Council
is not acknowledged in this country, that is equivalent to a
rejection of the authority of the High Court and in my view
the only course open to a judge of the High Court is to
withdraw from the bench. It is a matter of conscience. ...
There can be no suggestion that my resignation or that of any
other judge must lead to a breakdown of law and order. On
the contrary, for a judge appointed under the 1961 Consti-
tution to enforce a law that subverts that Constitution is, in
my judgment, to overthrow the law of the country. If order
is to be maintained under some new system of law then it
must be done by judges appointed by those responsible for
the creation of the new system.

14. R. v. Ndhlovu & Ors. (1968), 5 S.A. 515.
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The reasoning of this learned judge can hardly be faulted. After Dendy
Young had made his exit, the judiciary in Rhodesia continued as an arm
of Smith's illegal government, and later of Abel Muzorewa's to whom
Smith handed the government of the colony, again illegally, early in
1979. In 1979 negotiations were carried out in London in which Smith,
Muzorewa and others took part, leading to the eventual granting of self-
government to the country by Britain. The fact of Smith and Muzorewa's
participation in the negotiations was by itself an acknowledgement that
they ran illegal governments from November 1965 until the eventual
grant of self-government by the imperial power.

VIII. THE JUDICIARY IN A ONE-PARTY STATE

In the modern world the concept of one-party democracy is a novel
one, since the governments of most of the Western European countries
which claim to be democracies are organized and based on two or multi-
party political arrangements. Virtually all of the present African states
were at one time colonies of one of the European colonial powers.

In granting independence to the new African states, the colonial powers
invariably left behind European democratic systems of government, in-
cluding a two- or multi-party legislature and an independent judiciary.
Before long, however, many of these states chose or were forced to become
one-party states, while at the same time they claimed to be democratic.
The significant point to note is that while adopting a one-party form of
democracy, these states invariably declare their continued support for the
independence of the judiciary. Whether a' particular democratic state is
run on a one-party basis may not be of crucial importance to judicial
administration and the general public, provided that certain conditions
exist.

One of these conditions is that judicial independence is not only
guaranteed but made to work in reality. What naturally follows from
this assumption is that judicial officers are not expected or indeed per-
mitted to align themselves with the politicians either in their legislative
or executive capacities. If the judiciary is to be able properly to perform
the role usually assigned to it, the judges must not be seen by the public
as participating in these two other activities of the government. But it
is difficult to say that in the African countries where the one-party form
of government now exists, the judges have not been contaminated by
the executive. Nonetheless, some of them have attempted to put up a
show of impartiality in cases in which the executive has been involved.

At this juncture I would like to cite two examples of African countries
which have opted for one-party systems of government and note how the
judges in those countries have fared.
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A. TANZANIA

In 1961 Tangayika became an independent state under the British-
pattern parliamentary form of government, and in 1964 it joined with
Zanzibar to form the United Republic of Tanzania, under President Julius
Nyerere. The following year Nyerere decided to do away with other
parties and to turn the state into a socialist one-party democracy. For
that purpose he set up a presidential commission to examine the impli-
cations of such a move. One of the main concerns of the commission was
whether it was desirable to continue to entrench a Bill of Rights in the
constitution in the face of the new scheme to make Tanzania into a one-
party state. Another concern was how the independence of the judiciary
could continue to be maintained. In its report, the commission said that
it was aware that a Bill of Rights would invite conflict between the
judiciary and the executive and legislature. It took the view that if such
a Bill of Rights were written into the constitution it would have over-
riding legislative effect, giving the courts power to declare invalid any
law passed by Parliament which they found inconsistent with a provision
contained in the Bill. By requiring the courts to stand in judgment over
the legislature the commission felt that the judiciary would be drawn
into the arena of political controversy. This involvement would make it
more difficult, the commission argued, for the courts to administer the
law impartially. Because of these reasons, the commission came to the
unanimous conclusion that an attempt to protect individual freedom by
incorporating a Bill of Rights in the constitution would be neither
prudent nor effective.

Whatever the measure of validity that can be assigned to the reasons
given by the commission, it appears that their conclusion that the
entrenchment of a. Bill of Rights would not be effective is grossly erro-
neous, assuming, that is, that both the legislature and the executive were
determined to rule the country under the constitution. In any case one
must balance the rejection of the proposal for the entrenchment of a Bill
of Rights in the constitution with the alternative suggested by the
commission which was accepted by the Government; namely, the estab-
lishment of a Permanent Commission on the Abuse of Power. The
constitution of 1965 made provision for this arrangement, and the leg-
islature established it in 1966. The Commission is charged with the
responsibility of conducting enquiries into the conduct of functionaries
of the government, including the judiciary. It is to report to the Presi-
dent, who is free to take any action on the report as he sees fit. "This
institution of control is new," McAuslam and Ghai write "[and it] is an
attempt to increase the amount of control over the bureaucracy without
antagonizing it, and provide a focal point for resentment and complaint
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against bureaucracy, both government and party. It could not be allowed
to become a rallying point for political opposition. ... McAuslam and
Ghai conclude by saying that the 1966 Act was designed to deal with
the possible conflicts referred to above "by the superficially simple but
potentially dangerous expedient of leaving it to the President to act or
not to act on the report of the Commission."' 1 It is clear that under this
system some of the functions of an opposition party as well as those of
the judiciary were to be performed by the Commission.

Finally in regard to Tanzania, it is useful to set down what two
important actors had to say on this issue. In his book Freedom and Socialism
President Julius Nyerere writes:

Justice demands many things. It demands that the innocent
be assured of personal security; and also that the guilty should
be punished. It demands impartiality between citizens - that
the law should be the same for all. And it demands an
understanding by the judiciary of the people, and by the
people of the judiciary; for without this mutual understanding
the people's basic sense of justice in their relations with each
other may be outraged by the very instrument which they
have created to implement justice. And we do in practice
assist the judges by making them 'independent' of power
politics. There is a separate hierarchy and system of command
for the judiciary, and once a man is appointed it is extremely
difficult to displace him. These things are intended to help
secure impartiality. But they must not do more. They must
not lead to the belief that a judge can be, or should be,
'neutral' on the basic issues of our society. The fact that the
judges interpret the law makes it vital that they should be
part of the society which is governed by the law. Their
interpretation must be made in the light of the assumptions
and aspirations of the society in which they live. Otherwise
their interpretation may appear ridiculous to that society and
may lead to the whole concept of law being held in contempt
by the people. 16

The implications of these statements appear quite clear; but the limitation
to the independence of the judiciary which they contemplate is worri-
some. Yet we have these words of one time Tanzanian Chief Justice
Georges:

15. McAslum & Ghai, 4 Journal of Modern African Studies at 502-503.
16. Nyerere, Freedom and Socialism at 110-112 (1968).
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In so far as the one-party state in this country is founded upon
any political theory it is a theory which is not opposed to the
existence of independent courts. Indeed it is identical with
the traditional view of the courts in the multi-party demo-
cracies of the West. 17

It is difficult to understand how the learned Chief Justice could, in good
conscience, proceed to say that

The concept of the judge as the neutral, belonging to no party
in the multi-party democracy, can have no meaning here where
there is one party. If he stands aloof, seeming to play the
apolitical role which is supposed to be his, his motives will
doubtlessly be suspected. A new way must be found.

Having taken this stand, it is not surprising to note that the "new way"
found by the Chief Justice was

. . . that the judicial officer should, if he wishes to, become
a member of TANU [the only legal political party in Tanza-
nia], and that at this stage this is perhaps desirable. . . . I
see no harm and much good in party membership by members
of the judiciary and the use of the opportunities which mem-
bership offers to show a positive interest in maintaining the
process of rapid national development and to stress the im-
portance of the courts in the achievement of that goal. 1

8

This statement, with all due respect, offends my conception of an im-
partial judge. It may well be that most of the citizens who so wish will
take out membership cards of the only party in the state, but surely
there must be thousands or even millions of others who, out of conviction
or otherwise, find themselves unable to join the party or associate with
it in any way. How can a judge be seen to be impartial in disputes
between a citizen who has refused to associate with the party in power
and a member of the party to which the judge belongs or between such
a citizen and the Government.

B. ZAMBIA

Another state in Africa which has become a one-party state is Zambia,
which was the British protectorate of Northern Rhodesia before it gained

17. Georges, "The Court in the Tanzania One Party System," in East African Law and Social

Change 29 (1969).
18. Ibid., 44-45.



THE FLETCHER FORUM

independence in 1964. In 1973 Zambia became a one-party republic
under the incumbent President Kenneth Kaunda. In his directives to the
one-party State Commission, whose report formed the basis of the 1973
constitution, Kaunda stressed the point that "the supremacy of the rule
of law and independence of the judiciary shall continue to be maintained."
Yet, as in Tanzania, the judges are free, and indeed encouraged, to
belong to the ruling United National Independent Party. It is significant
to note that in spite of the constitutional arrangements, Simon Kap-
wepwe, the former Vice-President, won a libel suit in 1974 against the
state-owned radio and television services as well as against two newspapers
which had maliciously alleged that he had sent people out of the country
to train with a view to overthrowing the Government.

IX. CONCLUSION

This paper has attempted to highlight some of the major points of
contact between the peoples, the governments and the judiciaries in a
few countries of which I have some personal knowledge. The points made
are to be taken as examples of how the judiciary can be drawn into the
midst of what could become fierce battles between a government and
some of its citizens.

Although the three arms of the government - the executive, the
legislature and the judiciary - are meant to be complementary in their
declared purpose of governing the people justly, it sometimes happens
that frictions arise between the first two arms and the judiciary. In most
countries, the areas of conflict between the executive and the legislature
are strictly limited because of the nature of their constitutions, and such
conflicts as may arise are not likely to affect any individual citizen as
such. The major conflicts between different arms of government which
may directly affect an individual citizen usually arise between the exec-
utive and the judiciary. This paper has attempted to show how the
judiciaries of some African countries have reacted to different instances
of such conflict.

I have considered the problem of the Rule of Law and have dismissed
any definition of that term which fails to give recognition to the require-
ment of a mininum moral content of the law. While admitting that the
entrenchment of fundamental rights in the constitutions of many devel-
oping countries may draw the judiciary into the political arena, I have
come to the conclusion that a judge in an African country must be
prepared to face the challenge posed by this weighty problem.

The concept of a one-party state is new to the developing countries
but it has swept very rapidly through Africa. I believe that a judge in
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such a state cannot function with the transparent impartiality to which
most of the democracies of the world have grown accustomed.

Unless a one-party state is well managed, the inevitable incursion on
the independence of the judiciary is bound to lead to political instability.
The same conclusion holds for any state under military rule, as many
current African states have proven.

The most agonizing situation for a judge occurs under revolutionary
conditions when he is called upon to pronounce on the question of
whether or not there has been a change of the legal order. It has been
suggested that this question is outside the scope of judicial inquiry. The
judge must decide which of two rival legal orders he is operating under.
If he accepts the fact of the revolution and the change of the legal order,
then he makes himself part of the revolution and the new order; if he
does not, then he will have to declare any orders of the revolutionary
government null and void. If he does not believe in the new legal order
which appears to have overthrown the previous one, then the only way
open to him is to surrender his appointment. If he fails to do this he
cannot come out of the ensuing conflict unscathed.

Finally, the judiciary as well as all lawyers in Africa should always
remember the grave responsibility which they must bear in the struggle
of their peoples to a just and humanitarian society. They must interpret
and apply the law to meet the expectations and aspirations of their society
without alienating it. They must heed the advice of President Julius
Nyerere that their interpretation of the law must not appear ridiculous
to the society it is meant to serve and thus lead the whole concept of
law to be held in contempt by the people.




