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1 B Y L I W E : B y l i L l N R . 6 0 L D , S p ~ ~ i a l t ~ t h ~ N ~ r l o r k T 1 m e ~  

I DATELINE: BOSTON, Oct. 1 

BODY: 
tiassachusetts has becone the f i r s t  s t a t e  t o  p r o h i b i t  newly h i r e d  police 1 o f f i c e r s  and f i r e f i g h t e r s  f t on  smoking on or o f f  the job. 

The s t a t e  has j o ined  a growing number o f  c i t i e s  and towns t h a t  a re  p lac ing 
r e s t r i c t i o n s  on the a b i l i t y  of p u b l i c  sa fe ty  employees t o  smoke a t  a l l ,  e i t h e r  1 t h r ~ ~ g h d e p a i t m e n t a l r t g u l a t i ~ n s ~ r c o ~ l r c t l v c D a r g a t n i n g .  

" I t  i s  a smal l  bu t  growing th ing  on the munic ipa l  level," sa id  John F .  
( Banrhaf 36, execut ive d i r e c t o r  o f  Ac t ion  on Smoking and Health, an antismoking 

organ izat ion  based i n  Yashington. tlassachusetts I s  the  on ly  s t a t e  w i  t h  such a 

I law, said Steve Ueiss ,  a spokesman for P h i l i p  tiorris U.S.A. in Neu York. 

1111 The Hassachusetts smoking law has been i n  place s ince the  beginning o f  the  
year, but  regu la t ions  governing i t s  a p p l i  c a t i o n  become e f f e c t i v e  Thursday. 

I People who v i o l a t e  the sfloking p r o h i b i t i o n  can be disrissed. 

Mew Quest i o n s  Raised 

I Host s ta tes ,  i n c l u d i n g  Hassachusetts, and hundreds of towns and c i t i e s  
a l ready have laws t h a t  r e s t r i c t  smoking i n  p u b l i c  places. P r i v a t e  corpanies have 
also roved t o  r e s t r i c t  saoking on the job, ancl some have stopped h i r i n g  smokers. 

I The governmental saoking p roh ib i t i ons ,  p a r t i c u l a r l y  those t h a t  a f f e c t  
a c t i v i t y  o f f  the job ,  have ra ised questions about the ex tent  t o  which government 
can d i c t a t e  what people do on t h e i r  own time. But the re  have been few c o u r t  I challenges t o  government's r i g h t  t o  p r o h i  b i  t public sa fe t y  employees fmn! 
smoking. The rost prominent case i s  a widely cited dec is ion by the  Uni ted States 
Court o f  Appeals f o r  the 1 0 t h  C i r c u i t  i n  1987 a f f i rm ing  such a governnental 1 act ion .  

Although rare lawyers and l e g i s l a t i v e  sponsors a re  conf ident  the 
Nassachusetts law i s  c o n s t i t u t i o n a l ,  others t h i n k  r successful challenge i s  1 I n e v i t a b l e .  b one has f i l e d  s u l t  aga ins t  the s t a t e  over the w according t o  

the s t a t e  At torney 6enera11s office.  

" 1  wtsh I wre a p l a i n t i f f 1 $  lawyer i n  hssachusetts, " srld John C. Fox,  
a l a b o r  lawyer s p e c i a l i z i n g  i n  smoking Issues s t  the  San Francisco firm o f  

I P i l l s b u r y ,  ttadison 6 Sutro. I IThat ls  l i k e  d i a l i n g  for d o l l a r s . I 1  
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The s ta te ' s  smoking p roh ib i t ion  for  new publ ic  safety eRplOyeeS passed the ( L e g i s l a t u r e l a t e l a s t y c s r a s p a r t o f a b i l l o n p e n s i o n i r r m d u a s r i g n e d b y  
6ov. t f ichael  S. Dukakis i n  January. I t  arose as a compro~ise i n  a dispute 
between unions representing publ ic  safety  employees and the state's I aunicipali t ies .  

Touns and c i t i e s  were concerned about substant ia l  d i s a b i l i t y  pensions they 
were paying t o  f i r e f i g h t e r s  and po l i ce  o f f i ce rs  who suffered from heart-and 1 l u n g - n l a t e d  i l lnesses, which hare been l i nked  t o  sfloking. 

The law i n  tlassachusetts, as i n  many states, i s  tha t  such i l lnessess are 
[ presumed t o  be job-related because of the stress associated w i th  t h e i r  

O c c ~ p a t i ~ n ~ .  Nunic ipa l i  t i e s  wanted t o  Nake the l aw  more f l e x i b l e  i n  an attemot 
t o  drotect  themselks f inanc ia l ly ,  but  the unions resisted g iv ing  up t h i s  

I 

( benef i t .  

Instead, both s ides agreed4hat as of Jan. 1, 1988, newly h i red  po l i ce  
o f f i ce rs ,  f i r e f i g h t e r s  and so#e other publ ic  safety employees nust not  smoke on ( or of f  the  l o b .  There new employees are not pera l t ted t o  s t a r t  r roktng once go 
the j o b .  Current enployees are permitted t o  continue smoking. V io la t ing  the r u l e  

I i s  grounds for dismissal. 

Tobacco Industry Held  Back 

"Ue think t t l s  a good idea tha t  people shouldn't smoke," said Robert B. I IIcCarthy, president o f  the Profess i ona l  i i r e f  ighters o f  Hassachusettr . H i .  
RcCarthy added t h a t  he would have preferred the provis ion t o  have come up i n  

I co l l ec t i ve  bargaining r a t  her than i n  the l e g i s l a t i v e  process. 
I 

The tobacco indust ry  opposed the law but d i d  not lobby against i t  because the 
pub l i  c safety enployees were i n ten t  on reta in ing the presunpt tm that hear t  and 

I lung diseases were job-related, raid Dennis H. Dyer, regional  v ice president o f  
the Tobacco Ins t i t u te ,  a trade association. 

Mr. Dyer said he would leave t o  lawyers whether the law uas cons t i tu t iona l  1 but c r l t i c i r e d  buslnesres and gorernmentr t ha t  adopt such provisions, ray ing  
they w i l l  cu t  themselves o f f  from thousands o f  qua l i f i ed  employees. 

I The courts have not recognized r legal r i g h t  t o  smoke. Pr iva te  m p a n i e s  have 
wide l a t i t u d e  i n  con t ro l l i ng  employee behavior on the job, and courts have 
allowed corrpanies t o  t es t  employees f o r  drug use. But t he re  i s  s u b s t a n t i a l  

( disagreesent about j u s t  hou f a r  governlent can go i n  deciding what an employee 
can and cannot do o f f  the job. 

I Oklahma Case Is Recalled 

I n  the 1987 case that gave Hassachusctts l eg i s l a to rs  m f i d e n c c  tha t  t h e i r  
smoking law was const i tu t ional ,  the Federal appel late c w r t  i n  Denver upheld the  

) r i g h t  of t h e  Oklahoma City F i r e  Ocpartrent t o  dismiss a f i r c f i p h t r r  t ra inee for 
smoking o f f  the job. The n p l o y c e  had signed an agreement saying that he mruld 
not smoke, on or o f f  duty, f o r  8 year frm the t i ne  he began work. He was found 

I smoking on an unpaid lunch break i n  December 1984. 
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I I n  Grusendorf v. Ci ty  of  Oklahoma Ci ty ,  a Federal D i s t r i c t  Court d isnissed 
the f i r e f i g h t e r ' s  s u i t .  On appeal, the  appe l la te  cour t  re jec ted  h i s  Contention 
t h a t  h i s  r i g h t s  of l i b e r t y  and pr ivacy  had been v io la ted.  Instead, i t  concluded 
t h a t  the F i r e  Depart8ent8s nonsmoking regu la t ion  was r a t i o n a l  In seeking t o  I p r o m o t e h e a l t h a n d  p h ~ r t c a l c o n d l t i o n i n g f o r  f i r e f i g h t e r s .  

This dects ion i s  a  "green l i g h t m  f o r  o ther  governments t h a t  wish t o  impose 1 s i m i l a r  smoking p r o h i b i t t o n s ,  r a i d  Hr. Banrhaf o f  Ac t ion  on S ~ o k i n g  and Health. 
He i s  a l s o  a law professor a t  6eorge Washington Univers i ty .  

I But t h e  appeals court  po in ted o u t  t h a t  Mr. Grusendorf had n o t  ra ised the 
c o n s t i t u t i o n a l  issue af equal p r o t e c t i o n  under the law, in  t h a t  the snoklng law 

I 
appl ied  only t o  f i r e f i g h t e r  t ra inees,  n o t  the r e s t  o f  the departaent. 

Jealousy Is Predicted 

Mr. Fox, of the P t l l sbu ry ,  Hadison law firm, sa id  such an ob jec t ion  could be [ raised about the Hassachusetts law, which r e s t r i c t s  the  smoking r i g h t s  of new 
pub l i c  s a f e t y  employees but  a l lows cur rent  employees t o  continue t o  do what they 
wish. He said that jealousy could be created i n  a s i t u a t i o n  i n  whlcb a  new 

) tnrployee who wants t o  smoke works w i  t h  r veteran who can and does smoke. 

"You're going t o  have a l o t  o f  unhappy people associated w i t h  i t , ' '  Hr. fox  
sa id .  

Several people a l s o  ra i sed  questions about how the Rassachusetts law w w l d  
be enforced. " I  d o n ' t  know how t h e y ' r e  going t o  r o n i t o r  it," s a i d  John I Roberts, execut ive d i  rec tor  o f  the C i v i l  L i  b e r t i e r  Union o f  Massachusetts. 

"The i n t e r e s t  here i s  n o t  t o  be B i g  Brother," responded S ta te  

[ Represen ta t i veKev in  P. Blanchette, a lead ing supporter o f  the  law. The s t a t e  i s  
l eav ing  enforcement up t o  the  l o c a l  a u t h o r i t i e s ,  he said,  but  ' 'we w a n t  
business on t h i s  th ina .  - 

I SUBJECT: Terns not a v a i l a b l e  
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