Transfrontier
Environmental
Disputes and
National Courts:
An Approach for
Western Europe

Residents of a German border town
complain about smells wafting over
the frontier from a French pigsty. The
owner of a renowned garden-restaurant on the German bank of the Saar
River loses his clientele because smoke
and dust from a French power plant
make his garden unusable. A woman
in the Doubs region of France is
knocked down and injured by a horsedrawn hay wagon; the horse had
shied, frightened by a sonic boom
which occurred in Swiss airspace. A
JUDITH KUMIN* Dutch horticulturist can no longer use
Rhine River water to irrigate his
fields; waste dumped into the river by
a French potassium mine upstream
has made the water too saline., In each of these instances involving transfrontier environmental injury,2 the injured party took his complaint to the courts.
While transfrontier pollution is commonplace, resort to domestic judicial
remedies to redress the injury is rare.
In Western Europe, private law has the potential to handle transfrontier environmental disputes more effectively than traditional public international law.
Because the apprehension of reciprocity discourages States from implementing
the principle of State responsibility when activities within their jurisdiction

'Judith Kumin is working toward a Ph.D. at The Fletcher School.
1. For the cases cited, in the order cited, see: Entscheidungen des Reichsgerichts in Zivilsachen
38 p. 379, Judgment of 8 January 1897; Poro v. Houillieres du Bassin de Lorraine (HBL)
Oberlandesgericht Saarbnicken, Judgment of 22 October 1957, 11 NeueJuristische Wochenschrift
1 (1958) p. 752; Dame Brun veuve Ethevenardv. Agentjudiciairedu Tr&sor, Tribunal de Grande
Instance de Montbeliard, Judgment of 14 December 1965, Annuaire Francais de Droit International (AFDI) 13 (1967) p. 858; Handelswekeri G.J. BierB. V. andStichtingReinwater (The Reinwater Foundation)v. Mines de Potasse d'Alsace, 1976 European CourtReport (E.C.R.) 1735; 1977
(1) Common Market Law Review 284.
2. "Transfrontier environmental injury" and "transfrontier pollution injury" will be used interchangeably here. The following (OECD) definitions are suggested: Transfrontier pollution is:
"Pollution which originates in one state and causes injury in the territory of another, having crossed
national frontiers via natural means (air or water)." (OECD Doc. ENV [73] 40 Bareme 2, 2
November 1973, p. 3). It is necessary to supplement this definition by agreeing that such pollution
may originate on the seas or in the airspace beyond the limits of territorial jurisdiction. Pollution,
in turn, is: "The introduction by man directly or indirectly, of substances or energy into the environment resulting in such deleterious effects as to be a hazard to human health, harmful to
biological resources and ecological systems, and to impair amenities or impede other legitimate uses
of the environment." (OECD Doc. ENV/MIN [74] 8 Bareme D, 12 July 1974, p. 4.)
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cause environmental damage in another State, an individual is unlikely to succeed in convincing his government to espouse a claim concerning transfrontier
environmental injury. In contrast, private law is not hindered by the political
and economic constraints which exist on the State-to-State level and is generally
procedurally simpler and more efficient. The potential inherent in the private
law approach has not been fully realized, however, since rules regarding
jurisdiction, standing, and choice of law may significantly limit the scope of
recourse available. While some progress has been made in relaxing these restrictions, further harmonization of both procedural and substantive law is
necessary if private law mechanisms are to offer consistently satisfactory recourse
when polluting activities cause damage irrespective of national boundaries.
The nature of environmental disputes complicates their resolution by either
traditional public international law or private law. Delicate questions of priority are involved; it is difficult to determine how much pollution is an acceptable
trade-off for the economic or social benefit derived from the pollutiongenerating activity. A level of pollution tolerable in one country may be unacceptable elsewhere. The difficulty of obtaining facts and of assessing risks and
damages in cases of pollution injury further impedes settlement. Effects of
pollution can be long-term but not immediately visible, and the number of
persons affected may be undetermined. Multiple sources of pollution, as well as
multiple victims increase the problems inherent in establishing the requisite
causal link between polluting act and injury. While prevention of environmental injury is clearly preferable to reparation, and efforts have indeed traditionally focused on prevention rather than on compensation, as long as there is
damage, there must be effective mechanisms to deal with claims arising from
it.

3

The settlement of transfrontier environmental disputes can usefully be
studied with reference to Western Europe. Cross-frontier pollution has been
recognized as a problem in Europe for the past century, if not longer, and
nearly every border region has its ongoing environmental conflicts. The mobility of the average European has provided most courts with experience in handling various types of action involving foreigners. The countries of Western
Europe are highly industrialized and share many natural resources; out of their
physical interdependence has grown a tradition of voisinage which might be expected to facilitate dispute resolution. 4 Furthermore, several European

3. Richard B. Bilder, The Settlement of EnvironmentalDisputes, Madison, 1976, p. 6.
4. The term voisinage (neighborliness) covers all those relations which two States enter into
because of the fact that their territories are contiguous. The customary law of voisinage determines
which effects resulting from one State's legitimate exercise of its territorial rights must be tolerated
by its neighbors. (Juraj Andrassy, "Les Relations Intemationales de Voisinage," Hague Academy
of International Law, Recueildes Cours 79 [1951] II, p. 78.)
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organizations have the power at least to recommend procedures for dispute settlement. The European Economic Community (EEC), the Organization for
Economic Cooperation and Development (OECD), the Council of Europe and
the Nordic Council have endeavored to facilitate domestic judicial settlement
of transfrontier environmental conflicts. Yet only a firm commitment by
Western Europe States to further harmonization of their procedural and
substantive law regarding pollution injury will produce truly effective
mechanisms to which individuals can turn when harmed by the polluting acts
of nationals of neighboring States.
THE INADEQUACY OF PuBuc INTERNAnONAL LAW

The need for adequate recourse under private law is highlighted by the inadequacy of public international law to deal with claims arising from transfrontier pollution. Normally, an individual injured by a foreign State may, if local
remedies at the place of injury are not satisfactory, appeal to his government to
espouse his claim on the diplomatic level. The apprehension of reciprocity in
cases of transfrontier environmental injury, however, is such that governments
are unwilling to implement the principle of State responsibility and intervene
in favor of nationals injured by pollution originating in another State. Furthermore, public international law procedures are too circuitous and timeconsuming to deal with such claims effectively.
For public international law mechanisms to be activated, State responsibility
must be established through the imputation of an illegal act or omission to a
State. An illegal act may take the form of injury to an alien or direct injury to
another State. In the former case, State responsibility arises when the injury
results from conduct attributable to an agent of the State or from a failure of
the State to provide the alien with adequate local remedies for damage done by
a private citizen of that State.' Because of the extraterritorial nature of
transfrontier pollution injury, it does not fit the model of State responsibility
for injury to aliens where it is the admission of an alien onto the territory of the
State which calls into existence certain correlative rights and duties. In the
second case, that of State-to-State injury, the State in its capacity as sovereign is
considered to be injured. Damages, however, are rarely awarded for such inby individuals
jury, which is measurable only in terms of the damage sustained
6
or losses incurred by them in prosecuting their claims.

5. Hackworth, Digest ofInternationalLaw, Volume 5, 1943, pp. 471-472.

6. In the I'm Alone (1935), damages were awarded for "injury to the flag" (3 UNR/AA 611).
No such damages were agreed to in The Alabama Claims, (7 Moore Digest of InternationalLaw
1059), The Carthage and Manouba Cases, (Scott, The Hague CourtReports, 1916, 329 and 341) or
the Trail Smelter Arbitration, 1941 (3 UNRJAA 1905).
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The applicability of the State-to-State injury model to transfrontier pollution
has been recognized on several occasions, suggesting that pollution across a
frontier may be regarded as violation of the territorial sovereignty of the
polluted State. The U.S. Supreme Court, in a case concerning air pollution
originating in Tennessee and causing injury in Georgia, recognized the suit to
be one of". . . a State for injury to it in its capacity of quasi-sovereign. In that
capacity, the State has an interest independent of and behind the title of its
citizens, in all the earth and air within its domain.'" The TrailSmelter Arbitration affirmed the rule of State liability for environmental damage caused in the
territory of another State, holding the Canadian government responsible at international law for the conduct of the privately run Smelter at Trail. The decision stated: ". . . . No State has the right to use or permit the use of its territory
in such a manner as to cause injury by fumes in or to the territory of
another . .. '8 Principle 21 of the Declaration of the United Nations Conference on the Human Environment (hereinafter referred to as the Stockholm
Declaration) extends the TrailSmelter rule, establishing that States have "....
the responsibility to ensure that activities within their own jurisdiction and control do not cause damage to the environment of other States or areas beyond
the limits of national jurisdiction."9

Western European governments, however, have been unwilling to implement the principle of State-to-State responsibility in the event of transfrontier
pollution. The adoption of Principle 21 of the Stockholm Declarationo provides little satisfaction; most States regard that document as "soft law" rather
than binding codification of customary international law. An ambitious, preStockholm attempt to establish direct State liability for pollution causing

damage to individuals in another State was rejected by the Council of Europe's
Committee of Ministers.II One of the few steps governments have been willing
7. State of Georgia v. Tennessee Copper Company andDucktown Sulphur, Copperand Iron
Company, Limited, 206 U.S. 230 (1910).
8. TrailSmelter Arbitration (1941) 3 UNRIAA 1905 at 1965.
9. "Declaration of the United Nations Conference on the Human Environment," Principle 21,
11(6) LEM 1420 (1972).
10. Supra, note 9.
11. A "Draft European Convention on the Protection of Fresh Waters Against Pollution"
(Council of Europe Consultative Assembly Document 2561, 12 May 1969) was adopted by the
Consultative Assembly of the Council of Europe as Recommendation 555 in May 1969. The initial
draft was unacceptable to governments largely because of its innovative provisions on State liability
to individuals. Chapter 3 of the original version had been designed to ensure that effective redress
against a State could be obtained under its municipal law by a foreign party, without a claim on his
behalf having to be brought by his State under public international law. A victim of water pollution originating outside his own State could, by the terms of Article 8, seek compensation directly
from the foreign State, in the latter's courts. The Draft Convention, while setting reasonable limits
to a State's liability, would have made it possible for private parties to hold a foreign State directly
liable for extraterritorial pollution damage.
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to take in recognition of the State responsibility principle has been to agree to
grant foreign transfrontier pollution victims access to their courts on an equal
footing with local victims of domestic pollution. Providing national treatment
for aliens, however, falls short of what the Stockholm Conference had in mind:
the establishment of international minimum standards designed to limit
polluting activity.
The lack of an effective principle of State responsibility is evidenced by the
many cases of transfrontier pollution ignored by the States concerned. In June,
1969, the Rhine was seriously poisoned by an insecticide called Endosulvan
from Bingen-am-Rhine in Germany to the river's mouth in the Netherlands.
The water was unfit for human consumption for several days. The source of the
pollution was never discovered, and the matter was not pursued by the countries concerned. 12 Sulfuric acid fallout ("acid rain") from German and British
industrial sources has long plagued the Southern part of the Scandinavian
13
peninsula. No remedial action has been taken. In other cases, where political
circumstances prevented a State from disregarding a complaint, ex gratiapayment has been made, permitting political settlement of the issue without
4
recognition of a legal obligation which could be reciprocally enforced.'
It is the apprehension of reciprocity which leads governments to disregard
the principle of sic utere tuo ut alienum non laedas.15 Faced with a complaint,
States ". . . are much more likely to see themselves in the role of polluter than
7
of victim."1 6 A recent instance of pollution of the Mediterranean Sear provides
striking evidence of governmental reluctance to accept Principle 21 of the
Stockholm Declaration", as binding and to intervene in the interest of nationals
injured by polluting acts under the jurisdiction of another State. In May 1972,

12. Jacques Ballenegger, La Pollution en DroitInternational,Geneva, 1975, p. 226.
13. Ibid, p. 226; also, Alexandre-Charles Kiss, "Problemes juridiques de la pollution de l'air,"
The Protectionof the Environmentand InternationalLaw, Colloquium 1973, Hague Academy of
International Law, Leiden, 1975, p. 150.
14. In the case of the Fukuryu Maru, to cite only one example, the United States government
agreed to compensateJapan for injury to sailors on board the trawler Fukuryu Maru incurred during
U.S. nuclear testing on the Marshall Islands. The United States made it clear that the payments
were ex gratia, and were in no way to be construed as acceptance of legal responsibility. (Department of State Bulletin, Volume 32, Number 812, 7 January 1955, p. 90.)
15. This principle, which asserts that no State may use its own territory in such a way as to
destroy the rights of others, was affirmed by the International Court ofJustice in the Corfu Channel
Case (1949) ICJ Reports 4, p. 22.
16. Ignaz Seidl-Hohenveldern, "Alternative Approaches to Transfrontier Environmental Injuries," EnvironmentalPolicy and Law, Volume 2, Number 1, April 1976, p. 6.
17. Department of Corsica et al. v. Montedison Company, and the events preceding it, are
reported in: Gazette du Palais, Paris, 16-18 March 1975; Revue Gentrale de DroitInternational
Public (RGDIP) 77 (1973), p. 846; RGDIP 79 (1975), p. 494; RGDIP 81 (1977), p. 294 and p.
1160.
18. Supra, note 9.
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Corsican fishermen first accused the Italian chemical company Montedison of
dumping 3,000 tons of titanium and vanadium oxide waste materials into the
Mediterranean daily. The wastes originated in a Montedison factory in Scarlino
(near Livorno), Italy, and were alleged to destroy marine life, causing substantial losses to the fishermen. When approached by the fishermen and asked to
raise the matter with Italy, the French government adopted a "hands off"
attitude. Robert Poujade, French Minister of the Environment, merely stated
that ".

. .

under international law, no text forbids dumping on the high seas of

industrial waste of the type being dumped by Montedison."19 While that may
be true, it can be argued that general international law exists which forbids
pollution of the high seas, expressed in Principle 21 of the Stockholm Declaration, although it does not specify materials which may or may not be discharged at sea. Mr. Poujade was studiously ignoring general international law
when he stated bluntly that ".

..

in the vacant lot between Tuscany and Cor-

sica, anyone may discharge anything. "20
The apprehension of reciprocity, and the underlying economic considerations, explains the French refusal to communicate about the alleged
pollution.21 The French position was undoubtedly influenced by the fact that

of France's three titanium dioxide plants, two dispose of their waste materials
at sea - off of Calais and Le Havre. Montedison lost no time in pointing out
French pollution of the Mediterranean Sea from the oil refinery at Berre, the
sewers of Nice and Marseilles, industries at Cassis and Fos, and pollutants carried by the Rhone River. Thus, although the Corsican fishermen continued

19. Le Monde, 7 February 1973. This and all other unattributed translations in this paper arc the
author's.
20. Le Monde, 4 April 1974. While international law may in fact not inhibit pollution which has
not been proved to cause damage, this question did not arise, since there was sufficient independent evidence to refute the conclusions of a French government White Paper that "... . the state of
research does not permit determination of the actual effects of the wastes on the ecology." (RGDIP
77 [1973], p. 847.)

21. State reluctance reflects economic considerations at the private level. Early protests from
scientists to Montedison about the discharge of toxic wastes at sea produced no satisfactory results;
the company explained that it had invested 45 billion lira in the Scarlino factory and employed 500
workers there. (RGDIP 77 [1973], p. 487.) The behavior of the Italian authorities was, at best,
bizarre. When construction of the Scarlino factory began in 1969, Montedison concluded that
dumping outside Italian territorial waters - for which Italian law requires a permit - was the best
solution to its waste disposal problems. It requested a "provisional" authorization and built two
dumping ships in anticipation of the permission. On August 11, 1970, the State biological
laboratory in Rome issued its opinion against allowing Montedison to discharge its wastes at sea.
Seven months later, the same laboratory reversed its decision, finding the dumping to be acceptable as long as it took place on the high seas. An authorization was granted, valid untilJanuary 20,
1973, by which time Montedison was to have installed waste treatment facilities. On that date, a
2-week extension was issued, then an additional six months, and finally a further 18-month permit
was issued, valid until February 3, 1975. (Le Monde, 4 April 1974.)
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their efforts to convince the French government to espouse their claim, no action was taken on the State-to-State level. Rather than take up the issue with
Italy, France (between February and May 1973) tolerated the fishermen's
repeated blocking of access to the ports of Bastia, Ajaccio, Calvi and Bonifacio,
their occupation of local government offices in Bastia, numerous demonstrations, as well as the bombing on the Bastis-Livorno car-ferry.22
While governmental reluctance to recognize transfrontier environmental injury as a State-to-State issue would appear to stem primarily from economic
self-interest, it must be recognized that public international law procedures
are, on the whole, circuitous, time-consuming, and involve potential for
political entanglement best avoided where cooperation is of the essence. The
State whose responsibility is questioned must at the outset accept the procedure
suggested for the peaceful settlement of the dispute, for no State can be forced
to appear as defendant without its consent. The large measure of agreement
between the United States and Canada evidenced in the TrailSmelter Arbitration,23 for instance, would under most circumstances be difficult to attain. That
cooperation was possible chiefly because the Smelter at Trail was not a major
Canadian operation.24 Where sizable industrial activity is at issue, ". . . the
very fact that large amounts of money and probably significant elements of
both countries' economies were involved, would tend to increase the difficulty
of reaching a speedy settlement of the dispute.' '2
The unwillingness of States to implement the principle of State responsibility in cases of transfrontier pollution, coupled with the unsuitability of public
international law for dealing with disputes which are essentially local and
regional matters where a frontier happens to intervene, suggests that it is more
appropriate to turn to private law for the settlement of transfrontier environmental conflicts.
COMPLEXTIES OF THE PRIVATE LAW APPROACH

Private law has the potential to provide efficient and effective redress for individuals harmed by polluting acts which take place in neighboring States or
beyond the limits of territorial jurisdiction. In particular, the concreteness of
municipal law and the ability of courts to act swiftly in reaching a decision and

22. Le Monde, 4 April 1974.
23. Supra, note 8.
24. J. E. Read, "The Trail Smelter Dispute,"
Law, p. 213.

(1963) 1 Canadian Yearbook of International

25. Stephen C. McCaffrey, Private Remedies for Transfrontier Environmental Disturbances,
1975, p. 13.
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6
in obtaining compensation make domestic judicial remedies attractive.2
Where victims of transfronder pollution have attempted to obtain redress in
municipal courts, however, issues of jurisdiction, standing, and choice of law
have arisen which have frequently narrowed the scope of recourse available.
Nonetheless, transfronder pollution problems "... are not related to the existence of a boundary in a jurisdictional sense.' 27 Flowing air and water do not
stop at frontiers, the existence of which ought not be determinative of the outcome in a transfronder pollution case. Acceptance by Western European States
of a jurisdictional rule of equal access, of a rule according foreign plaintiffs the
same rights of standing as nationals as well as agreement on the level of interest
required to grant standing, and of a conflicts rule providing for the application
of the law most favorable to the plaintiff, would reduce the danger of arbitrary
legal effects of boundaries in transfrontier environmental pollution cases. Only
when Western European States are able and willing to harmonize their substantive environmental protection laws, however, will individuals be able to receive
truly consistent protection from domestic courts.

Jurisdiction
A private party must know where suit involving transfrontier pollution injury
may be brought. In most Western European countries, the locus delicti has
traditionally determined the competent forum for tort actions. This specification, however, may prove insufficiently precise to guide action in cases of
transfrontier pollution injury. Locus delicti in such cases can be interpreted to
mean the place of origin of the pollution (place of the act) or the place where
the injury occurred (place of injury). A more explicit definition of this term
would encourage an injured party to bring action by reducing the risk of
dismissal without a decision on the merits. Furthermore, clarification would
relieve judges of difficult decisions which often involve the apprehension of impinging on the sovereignty of another State.
The trend in Western Europe, in interpreting the meaning of locus delicti in
transfrontier pollution cases, reflects a gradual shift toward the view that
jurisdiction of the courts at the place of the act ought not be exclusive. This
would allow plaintiffs a choice of forum, and make private law remedies
significantly more attractive. Further, by leading to forum shopping, such a
rule should encourage harmonization of laws.
26. Kenneth B. Hoffman, "State Responsibility in International Law and Transboundary Poludon Injuries," Internationaland ComparativeLaw Quarterly, Vol. 25 (3),July 1976, p. 510. It has
been suggested that the 13-year Trail Smelter dispute might have been settled far more expeditiously if "... the individuals in the atmospheric region concerned had access to judicial
and/or administrative institutions with the authority to impose a regulatory scheme upon the
Smelter and to provide for indemnification of the injured parties." McCaffrey, op. cit., p. 14.
27. Hoffman, op. cit., p. 513.
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The OECD has moved from its initial focus on competence of the courts of
the State where the pollution originates to a broader view. In 1974, the OECD
Council's "Recommendation on Principles Concerning Transfrontier Pollution"28 (21 November 1974) was concerned solely with equal access for pollution victims to the courts of the State where the pollution originates. In its
"Recommendation on Equal Right of Access in Relation to Transfrontier Pollution"29 adopted on 11 May 1976, the Council called upon States to guarantee
foreign victims access to courts of the place of the polluting act, but asserted
further that this was "without prejudice to other means available," indicating
an awareness of the possibility of jurisdiction of the Courts where the injury occurred. Finally, in its 17 May 1977 "Recommendation on the Implementation
of A Regime of Equal Right of Access and Non-Discrimination in Relation to
Transfrontier Pollution,"30 the OECD stated:
these principles do not prejudice any more favorable measures for the protection... of persons whose property, rights or interests are or could be affected by pollution the origin of which is situated within the area under
the jurisdiction of a Member country.
t~hile the OECD documents have only hortatory status, Denmark, Finland,
NWr~ay and Sweden have concluded a "Convention on the Protection of the
Environment,"-31 known as the "Scandinavian Convention." The
Convention's premise is that political boundaries should not permit a State to
neglect the effects of its activities in another State. This principle is applied to
guarantee that no discriminatory barriers confront a victim seeking redress in
the country where the pollution originates. The Convention does not consider
jurisdiction of the courts of the country where the injury occurred. Article 3 of
the Convention states:
A person who is affected or may be affected by a nuisance caused by environmentally harmful activities in another Contracting State shall have
the right to bring before the appropriate Court or Administrative Authority of that State the question of the permissibility of such activities ....
The provisions of the first paragraph of this Article shall be equally applicable in the cast of proceedings concerning compensation for damage
caused by envirortihentally harmful activities.
To opt for jurisdictioh bf the courts where the polluting act occurred will, in
28. OECD Doc. C(74)224 of 21 November 1974, in 14(1) ILM 242 (1975).
29. OECD Doc. C(76)55 of 18 Mty 1976, in 15(3) ILM 1218 (1976).
30. OECD Doc. C(77)28 of 23 May 1977, in 16(4) !LM 977 (1977).

31. 13(3) ILM 591 (1974).
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general, favor the polluter. Neither the OECD Recommendations nor the Scandinavian Convention, however, suggests that the jurisdiction of the courts of
the place of the act should be exclusive.
Although not specifically concerned with transfrontier pollution actions, the
"EEC Convention Concerning Judicial Competence and the Enforcement of
Judgments in Civil and Commercial Matters"32 signed on September 27, 1968
(hereinafter referred to as the "Judgments Convention"), posed the question
of the meaning of locus delicti in no uncertain terms. Article 2 of the Convention establishes a general rule of jurisdiction:
Subject to the provisions of this Convention, persons domiciled in the
territory of a Contracting State shall be answerable to the courts of that
State, whatever their nationality.
Cases of tort, however, are covered by the provisions dealing with special
jurisdiction in Article 5(3):
A defendant domiciled in a Contracting State may, in another Contracting State, be sued in... cases of tort or quasi-tort before the court of
the place where the harmful event occurred.33
In Handelswekerj G. J. Bier B. V. and Stich ing Reinwater v. Mines de
4 (hereinafter referred
Potasse d'AlsaceN
to as the "Reinwater Case"), the Court
of Justice of the European Communities dealt with the meaning of the "place
where the harmful event occurred" in a transfrontier pollution context. Its
decision that Article 5(3) must be understood to cover both the place where the
damage occurred and the place of the event giving rise to it reinforces the European trend toward a broad definition of locus delicti in cases of transfrontier environmental injury.
This case came before the European Court on reference from a Dutch Court
of Appeal, which requested interpretation of Article 5 of the Judgments Convention.35 Bearing in mind that no rule of stare decisis applies to European
32. Bulletin ofthe European Communities, Supplement 2/69. This Convention came into force
as between the six original Member States on 1 February 1973. It is expected that the Convention
will come into force in Denmark, Ireland and the United Kingdom in 1980 or soon thereafter.
33. The Commission's translation of the Convention (supra,note 32) uses the words "tortious
act." Since the Court preferred a version of the Convention translating the original French fait
dommageable as "harmful event," that form of words will be used here. No final English version
has as yet been agreed. For an alternative translation see, 8(1) LM 229 (1969).
34. Case 21/76, Judgment of 30 November 1976, 1977(1) CMLR 284; 1976 E. C.R. 1735.
35. Pursuant to the "Protocol Concerning the Interpretation by the European Court ofJustice of
the Convention of September 27, 1968," (Bulletin of the European Communities Supplement
2/69), the Court was competent to provide an authoritative interpretation of the Convention. (See:
M. R. Mok, "The Interpretation by the European Court of Justice of Special Conventions Concluded Between the Member States," 1971 (8) CMLR, p. 485.)
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Community jurisprudence, the Court's ruling may nonetheless be expected to
set an influential trend for the future settlement of transfrontier pollution
disputes in the countries of the European Community.
Bier, a nursery gardening business located near Rotterdam, and the Reinwater Foundation, an environmental protection group, brought action in the
District Court of Rotterdam against the Alsatian Potassium Mines Corporation,
situated in Mulhouse, France. The plaintiffs sought to enjoin the Mines from
discharging chlorine wastes into the Rhine River, and claimed compensation for
damage to the nursery, whose fields had for years been irrigated with water
from the Rhine. The Reinwater Foundation entered the action to ensure the
protection of "the personal rights of all those whose environment is affected by
the quality of the water of the Rhine and, in particular, of those whose
livelihood is dependent on it." 36
Reserving its position as to the merits, the Mines objected that the Rotterdam
Court was not competent. It argued that pursuant to Articles 2 and 5(3) of the
Judgments Convention, only a French court could hear the complaint. In the
first decision in the case (12 May 1975) the Rotterdam District Court held for
the defendants, concluding that since the event which had given rise to the
damage took place in France, jurisdiction rested with the French courts. The
plaintiffs appealed the decision to the Hague Court of Appeal, requesting that
it hold that it had jurisdiction to entertain their claim. Both plaintiffs and
defendant based their arguments on Article 5(3) of theJudgments Convention.
On 29 February 1976 the Court of Appeal stayed proceedings pending a
preliminary ruling by the Court ofJustice of the European Communities on the
following question:
Are the words 'the place where the harmful event occurred,' appearing
in the text of Article 5(3) of the Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, concluded at
Brussels on 27 September 1968, to be understood as meaning 'the place
where the damage occurred (the place where the damage took place or
became apparent)' or rather 'the place where the event having the damage
as its sequel occurred (the place where the act was or was not
performed)' ?3
The French and Dutch governments, as well as the Commission of the European Communities intervened, filing arguments on the locus delicti question.
The French government based its interpretation on the purpose of the Convention: to harmonize and simplify legal procedures in the Contracting States.
It argued that the locus delicti could only be the place of action; therefore, the
36. 1977(1) CMLR, 284 at 285; 1976 E.C.R. 1735 at 1737.
37. 1977(1) CMLR, p. 287; 1976 E.C.R. 1735 at 1745.
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forum delicti could only be the courts of that place. To recognize the competence of courts of the place of injury would contradict the principle of concentration of actions arising from the same facts. Where a single action gives
rise to injury in several places, differing decisions could lead to legal uncertainty. Furthermore, the gathering and presentation of evidence would be
easier if the competent forum were the place of the act.
The Dutch government objected that the question as worded by the Appeals
Court implied that a choice had to be made between the jurisdictions suggested. Instead, the plaintiff ought to be permitted to choose his court. Should
the European Court ofJustice conclude, however, that only one forum could be
allowed, legal certainty would be better served if the judge at the place of injury were competent. 38
The European Commission indicated its preference for an interpretation
which would allow the plaintiff to choose his forum, and suggested that coexistence of several competent jurisdictions would be a favorable development for
EEC environmental law. To opt for the place of the tort's most significant connection, the Commission pointed out, would be misapplication of a doctrine
developed for resolving choice of law, not jurisdictional, questions.
The Advocate General, whose task under the Community legal system is to
advise the Court, argued for exclusive competence of the court of the place of
injury, since under civil law, claims can be asserted only when damage is evident. Where several polluters cause one injury, divergent judgments should be
avoided. Moreover, competence of the court of the place of injury would be
compatible with the principle of protecting the weaker party in a legal relationship.
The European Court ofJustice was not willing to select one forum to the exclusion of the other, arguing that Article 5(3) must be interpreted in light of
the purpose of the Convention: to further efficacious conduct of legal proceedings. Where the origin of the damage is in one State but the damage itself
occurs in another, "as may be the case inter afia with atmospheric or water
pollution. .. , "39 there may be a significant connecting factor in either place
which would be helpful in collecting evidence or conducting the proceedings.
The Court therefore held that where the place of the event which may give rise
to liability is not the same as the place where that event results in damage:

38. This interpretation resulted from dose examination of the wording of Article 5(3); the
choice of the word "event" (Ereignis,fait,feit, 'evento, in the four original languages) evidenced
avoidance of the word "action." The same German, French, Dutch and Italian wording isused in
Article 4 of the "Hague Convention on Product Liability" (2 October 1976), but appears in the
English version of that document as the State of the "place of injury." See supra, note 33.
39. 1977 CMLR 284 at299; 1976 E.C.R. 1735 at 1746.
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. . . the expression 'place where the harmful event occurred' in Article
5(3) of the Convention must be understood as being intended to cover
both the place where the damage occurred and the place of the event giving rise to it. The result is that the defendant may be sued, at the option of
the plaintiff, either in the courts for the place where the damage occurred
where the event which gives rise to and is at
or in the courts for the place
4
o
damage.
the origin of that
The question of judicial competence is not essentially altered when the
polluting act takes place outside the territorial jurisdiction of any state. General
international law provides for the primary jurisdiction of the flag State of the
vessel. By analogy, that State may be considered the State where the polluting
4
act takes place. 1
In the Montedison case, however, this traditional basis of jurisdiction was
disregarded. 42 French and Italian plaintiffs brought action in the District Court
at Livorno, Italy, to recover damages for injury to their interests caused by the
Italian company's pollution of the Mediterranean. Competence of the Italian
Court on the basis of nationality was clear, both according to general interna3
tional law and by Italian law 963 (14July 1965).4 However, the District Court
judge, distressed by the failure of the law to establish limits beyond which the
State is not concerned by the protection of the res communis, ignored this basis
of jurisdiction. Instead, he asserted competence on the grounds of damage to
40. 1977 CMLR 284 at 300; 1976 E.C.R. 1735 at 1747-8. As a consequence of this decision, the
Reinwater Case returned to the Hague Court of Appeal which, in a decision of 22 April 1977,
remanded it to the Rotterdam District Court, affirming that court's competence to hear a claim
concerning an act of pollution in France having its effects in the Netherlands. (RGDIP,Volume 81,
1977, p. 1186). The European's Court's decision is not as innovative as it may appear at first. The
Court in fact took inspiration from a 1957 German decision in which a German court asserted
jurisdiction over the polluting activities of a French defendant on the basis of the German Code of
Civil Procedure, Section 13, which provides for an exception to the general rule that the courts of
the defendant's domicile are competent. The Code permits tort action to be brought at the place
where the tort was committed which, according to German law, is both at the place of the act and
the place of its effect, since both are necessary to constitute a wrong. (Porov. Houillieresdu Bassin
de Lorraine, Oberlandesgericht Saarbriicken, Judgment of 22 October 1957, 11 NeueJuristische
Wochenschnift 752 (1958).
41. See generally: Hackworth, Digest of InternationalLaw, Volume 2 (1941), p. 651.
42. Supra,. note 17.
43. This law, on the "Protection of Fisheries Resources and the Limitation of Discharge at Sea of
Toxic and Pollutant Materials," since repealed, provided penal sanctions for pollution of the high
seas and did not require proof of damage to individuals. In order to protect marine biological
resources, Article 15(2) made it illegal to discharge polluting substances into the water, defining
such substances as: ". . . substances foreign to the normal composition of the water, which constitute a direct threat to fish or cause chemical or physical changes in the marine environment
detrimental to marine organisms." Cited in: Ch. Huylo, "Note sur l'affaire Montedison," Gazette
du Palais, Paris, March 1975, 16-18.
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marine life in the Territorial Sea of the Italian island of Gorgono, and proceeded to find the President and several directors of the Montedison Company
guilty of pollution, sentencing them to suspended prison terms.4
Permitting a victim of transfrontier pollution to choose his court does not
solve all the jurisdictional problems which may arise. Claims of sovereign immunity, for instance, may erect jurisdictional barriers. In Poro v. Houiieresdu
Bassin de Lorraine,45 the defendant entered a claim of sovereign immunity on
the ground that the French power plant was a State-owned corporation. The
German court disallowed this claim, as Section 18 of the German Judicature
Act exempts only foreign States, not their commercial activities, from German
legal process. This extension of the distinction between acts of Statejure imperii andjuregestionis to pleas of sovereign immunity is reasonable in view of
the increasing State commercial activity in Western Europe.
In addition, difficulties in establishing a causal link between act and injury,
especially where multiple polluters and/or multiple victims are involved, may
prevent a court from accepting jurisdiction. 46 In Dame Brun veuve Ethevbnard
v. Agent/udidaire du Trhsor,47 the plaintiff sought to recover damages for injury suffered, indirectly, from noise which frightened a horse. The injury occurred in France, near the Swiss border, when several jets broke the sound barrier. Suit was brought against the Agent judiciaire as a representative of the
French State, which the plaintiff presumed responsible. In its decision of 14
December 1965, the Tribunal de Grande Instance de Montbbliardrefused to
entertain the claim, arguing that it could not be proved that the damage was
caused by a French plane (or a NATO plane, for which French responsibility
would be substituted by virtue of the London Convention of 19 June 1951).
Fog at the time of the accident had made it impossible to ascertain the
nationality of the planes. Causation problems also arose in the Montedison case
where the Italian company argued that its activities were not the sole source of
Mediterranean pollution. Similarly, in the Reinwater case, investigations
demonstrated that the Mines de Potasse were responsible for 38% of all salt
discharges into the Rhine. The Mines appear to have been chosen as defendant

44. The defendants appealed the decision. While the appeal was pending, on April 30, 1976,
the Italian Senate adopted the "Merli Law," abrogating Law 963, and providing for the automatic
expiry of an arbitrary statute of limitations on all acts of pollution committed before its adoption.
Thus, the Livorno Court of Appeal, in its decision of 8 July 1976, refused to examine the merits of
the case, and acquitted the defendants. (RGDIP81 [1977], p. 294.)
45. Supra, note 40.

46. Thus, for instance, Article 8 of the Council of Europe's Draft Convention on the Protection
of Fresh Waters against Pollution merely required the injured party to prove that the pollution
arose "wholly or in part" within the State whose responsibility is invoked. (Supra, note 11).
47. AFDI 13(1967), p. 858; Gazette du Palais, Paris, 1966, Volume 2, pp. 339-40.
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because, unlike many Rhine polluters, they had a single owner. 48 In these latter
two cases, the fact that a court may not succeed in asserting jurisdiction over all
the polluters will narrow the scope of recourse available.
In sum, then, while allowing a plaintiff to choose his court may make it
easier for a private party to seek judicial determination of environmental questions, it cannot alter those jurisdictional problems which are linked to the particular nature of pollution injury. The extent of protection obtained will of
course depend on the laws of the forum selected. The Reinwater decision, if
followed, could lead to forum shopping by a plaintiff in quest of the most advantageous law, which, in turn, should encourage harmonization of environmental law within the EEC. Where the polluting act occurs beyond the
limits of territorial jurisdiction, and the State capable of asserting jurisdiction
over the polluters (by analogy, the State of the place of the act) is reluctant to
do so, the European's Court's decision allowing plaintiffs a choice of forum
should ease administration of justice and contribute to improving legal protection for victims of transfrontier environmental injury in the EEC.
Standing
Standing to complain about environmental damage is not a problem
peculiar to transfrontier pollution incidents. In cases of wholly domestic pollution, questions may also arise as to how much injury must occur before a victim
may complain, and as to who may complain about damage to the res communis. In most municipal legal systems, as in traditional international law,
standing depends on the concept of damage. A tort action requires both an act
and a resulting injury, yet environmental cases often raise borderline issues of
injury to natural cycles on which we are all dependent to some degree. It is
therefore encouraging that Article 4 of the Scandinavian Convention 49 permits
the "special administrative authority," which each State is required to constitute to protect its environmental interests, to be heard by the competent administrative or judicial authorities in another Contracting State even in the
absence of action by individuals alleging specific injury.
Without an equal access agreement, no State is bound to grant foreigners the
same rights of standing available to nationals. Limitation of access for
foreigners to judicial and administrative proceedings - the latter most often
capable of granting injunctive relief - has been an effective barrier to legal
recourse in the courts of the country where the pollution originates. In the
48. It is interesting to note that, when the Mines requested permission to join with 18 other
polluters of the Rhine to guarantee that the responsibility of each be fixed by the same decision, the
Rotterdam Court denied this request. (Decision of 21 November 1977; source: Personal letter from
Professor Steven C. McCaffrey of 12 April 1978.)
49. Supra, note 31.
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Salzburg Airport Case,' 0 the Austrian Supreme Administrative Court (Verwaltungsgerichtshofl, denied German nationals standing in Austrian administrative proceedings to challenge permission granted by Austrian
authorities for the extension of Salzburg Airport. Although Section 70
Paragraph 3 of the Austrian Aviation Act permits state and local bodies as well
as "statutory interest groups" to comment on airport authorities, this right
would not extend to foreigners. The Court reasoned that since the character of
the administrative act concerned was essentially territorial, only Austrian
authorities and groups are entitled to comment on it." 1
Implementation of the OECD "Principles Concerning Transfrontier Pollution"52 would avoid such unsatisfactory decisions. Tide D, the "Principle of
Equal Hearing," recommends that:
Whenever a project, a new activity or a course of conduct may create a
significant risk of transfrontier pollution.., those who may be affected by
such pollution should have the same rights of standing in judicial or administrative proceedings in the country where it originates as those of that
country;
whenever transfrontier pollution gives rise to damage... those who are
affected by such pollution should have the same rights of standing in
judicial or administrative proceedings in the country where such pollution
originates as those of that country...
The OECD Council's 1976 "Recommendation on Equal Right of Access in
Relation to Transfrontier Pollution"53 is somewhat more precise as to who
"those affected" are: "persons affected or likely to be affected in their personal
or proprietary interest." It also spells out what the equal access right extends to:
information concerning planned activities, information made available by the
competent authorities to persons concerned, participation in preliminary hearings on such projects, and recourse to and standing in all administrative and
judicial procedures, including emergency procedures. These rights are to apply

50. Beschluss of 30 May 1969, Erkenntnisse und Beschlusse des Verwaltungsgerichthofes,
Jahrgang 24 (1969), No. 7582(A) Vienna, 1971.
51. This decision is reminiscent of one taken by an Austro-Hungarian Imperial Court in 1913,
where, despite the dual-State character of the empire, Hungarian plaintiffi were denied standing to
challenge an Austrian order permitting removal of water from the Leitha River to raise the level of
the Vienna-Neustadt Canal. The Leitha then formed part of the border between Austria and
Hungary, below the point of removal of the water. The Austrian Court held that as foreigners the
Hungarians lacked legal capacity (Parteienlegitimation) to participate in Austrian administrative
proceedings. (Erkenntnis of 1 March 1913, Erkenntnissedes K. K. Verwaltungsgerichthofes, No.
9456(A) Vienna, 1913).
52. Supra, note 28.
53. Supra, note 29.
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when the concern is to prevent pollution, to abate it, and/or to obtain compensation for damage.
Title B of the OECD Council's 1977 "Recommendation for the Implementation of a Regime of Equal Right of Access and Non-Discrimination in Relation to Transfrontier Pollution'"'4 (entitled "Legal Protection of Persons")
reflects States' apprehension of the increasing activity of environmental defense
groups in Western Europe. It specifies that standing for such interest groups of
the country of the place of injury is allowed in the courts of the place of the act
only where that country's laws allow it, and only when the interest groups meet
the standards laid down for such bodies in the country of origin.
Standing was a central issue in the Montedison Case." Suit was initially
brought by seven plaintiffs: the Department of Corsica (represented by the
Vice-President of its Conseil G~nhral), the cities of Marseilles, Nice and Bastia,
the Chamber of Commerce of Ajaccio, the Prud'homie (Association) of Bastia
Fishermen and the Association of Livorno Fishermen. The latter group was
hastily constituted the day before the trial opened in the Livorno District Court
in order to replace the Italian environmental protection association Italia
Nostra, which had suddenly withdrawn from the case. Apprehension about the
locus standi of the French plaintiffs made it essential that at least one Italian
party be involved.
Montedison, predictably, objected that the French plaintiffs lacked standing, each for different reasons. The company argued that none of the cities had
suffered the "direct and immediate harm" required by both French and Italian
law. The Conseil Ghnhral of Corsica had no external capacity; only the
representative of the central authority (the Prhfet) did. The Prud'homiewas a
coastal fishing group, and hence could not complain about acts on the high
seas. Furthermore, (Montedison concluded), if the marine environment had
been affected, only the French State, not individuals, could act to protect the
res communis. The defendants contended that there was sufficient proof of
damage to flora, fauna and human health as well as to the tourist industry to
substantiate at least a claim of "moral injury" even by the more distant cities.
The Court, however, basing its decision on lengthy expert testimony about the
and Italian
effect of the waste materials on marine life, found only the Corsican
6
standing.5
have
to
injury
sufficient
fishermen to have suffered
In contrast to the Italian court's restrictive standing decision,57 is the decision
54. Supra, note 30.
55. Supra, note 17.
56. Fish catches, for instance, had dropped from 37 kilos per hour in the vicinity of the
discharges in 1972 to 15 kilos per hour in 1973. Crayfish had disappeared; whiting had grown rare.
Chromium was found accumulated in certain species of fish. RGDIP 77 (1973), pp. 847-848.
57. Because of a change in Italian legislation, furthermore, even the small grant of standing in
this decision was reversed. See supra, note 44.
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of the Dutch courts to admit the Reinwater Foundation as plaintiff in the Reinwater Case. 5 The Foundation brought suit in the name of all Dutch citizens
whose environment is affected by the quality of Rhine River water. Its statute
stipulates that the Foundation's aim is ". . . to promote every possible improvement in the quality of water in the Rhine basin," and that its chief means
of so doing is the bringing of legal action.59 It has been suggested, however,
that the Foundation was established solely to support Bier in what was intended
to be a test-case. 60 The Foundation was set up on 6 September 1974; the claim
was lodged on 4 October 1974. Had Reinwater been denied standing, it is
possible that Bier, as a single plaintiff in a case with substantial international
impact might have been convinced to accept a settlement out of court.
For private law to provide an effective means of redress for individuals
harmed by transfrontier pollution, they must be accorded the same rights of
standing in the courts of countries where the pollution originates as the
nationals of that country. However laudable the principle of equal access may
be, it will not satisfy a victim who discovers that while standing would be
granted in his own courts, it is not in those of the country where the pollution
originated. Furthermore, it is unclear whether a court in the country where the
polluting act occurred would, where its conflict of laws rules called for application of the law of the place of injury, apply the foreign country's rules on standing as well as its substantive law. Harmonization of legal provisions concerning
standing to complain about environmental disturbances is essential if private
law is to offer transfrontier pollution victims satisfactory recourse.
Choice of Law
Once a court has accepted jurisdiction and granted a plaintiff standing in a
case of transfrontier environmental injury, the applicable choice of law rules
will affect the extent of relief available. The rule generally followed in tort cases
in Western European legal systems is that the law of the place of the wrong (lex
loci delicti) governs. Once again, the problem arises as to whether this is the
place of the act, the place of injury, or both. It remains to be seen whether the
European Court of Justice decision on the jurisdictional issue in the Reinwater
Case 61 offers an approach applicable to the choice of law question as well. An
alternative, to apply the law of the State with the most significant connection to

58. Supra, note 34.
59. 1977(1) CMLR, 284 at 287; 1976 E.C.R. 1735 at 1749-50.
60. Alfred Rest, "Zustandigkeitsprobleme bei Grenzuberschreitenden Umweltsbeeintrachtigungen," ZeitschtiftfirRechtspolitik (8) 1975, p. 285.
61 Supra, note 34.
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the tort, is of little avail. Because of the very nature of transfrontier environmental injury, it is difficult to consider one State more closely linked to a
given incident than the other.
The OECD Recommendations opt for applying, as a minimum, the law of
the State where the pollution originates. Title C of the 1974 "Principles Concerning Transfrontier Pollution" 62 provides that:
Polluters causing transfrontier pollution should be subject to legal or
statutory provisions no less severe than those which would apply for any
equivalent pollution within their country...
Similarly, Article 3(2) of the Scandinavian Convention 63 specifies:
The question of compensation shall not be judged according to rules
which are less favorable to the injured party than the rules of compensation in the State where the activity is being carried on.
A more ambitious approach is suggested in the "Draft Convention on
Transfrontier Pollution" sponsored by the Fund for Environmental Studies
(FUST)." While also indicating a preference for the law of the State where the
pollution originates, the draft proposes that application of this law be limited
to cases of willful misconduct or negligence by the polluter. In all other cases,
the applicable law should be the law of the place of injury.
This proposal produces a rather uneasy compromise. A bolder but preferable
solution is to allow the competent court to apply the law which it considers
more favorable to the plaintiff. 65 Such a rule would reduce the potential for
forum-shopping produced by the similar jurisdictional rule of equal access
allowing plaintiffs a choice of forum. Acceptance by Western European States
of both rules is necessary for private law to become a consistent means of redress
in transfrontier pollution cases.
In Poro v. HBL66 the OberlandesgerichtSaarbii~cken opted for this solution
to the choice of law question, guided by a German statutory provision which
virtually resolved the choice of law issue. German law requires application of
the law most favorable to the plaintiff, whenever the place of the act and the
place of injury are subject to two different legal regimes. Under German law,
62. Supra, note 28.
63. Supra, note 31.
64. Reported in Seidl-Hohenveldern, op. cit., pp. 7-8.
65. Seidl-Hohenveldern, op. cit., p. 8.
66. Supra, note 40. The plaintiff owned an outdoor restaurant and several vacation cottages in
Kleinblittersdorf, on the German side of the Saar River. The defendant, a French corporation, built
an electricity generating plant on the French side of the river, facing the plaintiff's property. The
plaintiff contended that smoke, dust and fumes from the plant made it impossible for him to rent
the cottages, rendered the garden-restaurant unusable and destroyed his orchard crop. He sought
damages amounting to his losses for the years during which the plant had been in operation.
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the daim would be limited to compensation for tangible injury. French law
permits damages for intangible injury as well. Furthermore, German law
obliges a plaintiff to prove negligence on the part of the defendant while the
French Civil Code does not. French law was thus more favorable to the plaintiff, but French choice of law rules would refer back to German law, yielding a
result contrary to the basic principle of opting for the more favorable law. The
Court therefore decided to apply French law, exclusive of its choice of law provisions.
Had the plaintiff sought not only compensation but cessation of the plant's
polluting activity as well, the choice of law question would have been further
complicated. Under German law, a (German) plaintiff may request an injunction against foreign activities. But the Court applied French law, which would
not have offered injunctive relief. 67 Had the plaintiff requested an injunction,
the Court would have had to consider whether German law was now more
favorable, or whether application of the whole of French law, including its
choice of law provisions, would refer the Court back to German law,6allowing a
German court to enjoin a French factory pursuant to German law. 8
No European municipal court, it would seem, has yet attempted to apply
customary or conventional international law in a case involviig transfrontier environmental injury. In the Leitha River case, 69 the Austrian Court explicitly rejected this possibility. The Hungarian plaintiffs had partially based their claims
on a rule of customary international law which they contended obliged States to
consider existing foreign water rights when taking action affecting waters crossing frontiers. The Court replied that only States are subjects of international
law. Since international law protects individuals only to the extent that their
State wishes to afford them this protection, only the State, and not its citizens
affected by an alleged injury to a State under international law, can be party to
a controversy involving infringement of customary international law. Furthermore, the Verwaltungsgerichtstated that as a national court, it would not be
competent to decide an international controversy.
Similarly, in the Montedison Case 70 no mention was made of international
law which might require Italy to control Montedison's activities. After the initial decision in that case, and before its reversal on 8July 1976, Italy signed the
"Convention for the Protection of the Mediterranean Sea Against
Pollution."71 Article 5 of that document provides that: "The Contracting Par67. In France, injunctive relief is available only when the polluting activity is not carried out by
an etablissement c/ass4, an enterprise operating under administrative license because its activities are dangerous, noisy, noxious or injurious to health.
68. Stephen C. McCaffrey, op. cit., p. 57.
69. Supra, note 51.
70. Supra, note 17.
71. Signed 16 February 1976, reproduced in 15(2) ILM 286 (1976).
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ties shall take all appropriate measures to prevent and abate pollution of the
Mediterranean Sea area caused by dumping from ships and aircraft." Rather
than consider the circumstances under which a national judge may address the
question of the direct applicability of a Treaty, the purpose of which is to protect the res communis, the Italian Court ignored the issue.
At present time there are few sources of guidance regarding conflict of
national laws or the applicability of international law to cases of transfrontier
pollution in Western Europe. Since, however, both the EEC and the OECD
view all aspects of environmental protection as coming within their terms of
reference, increased attention may well be devoted to the conflict of laws issue
in the future.
CONCLUSION

In light of the inadequacies of public international law in the field of
transfrontier environmental injury, private law provides the more viable means
of recourse for individuals harmed by polluting acts in neighboring States.
While requirements of jurisdiction, standing and choice of law may erect barriers to the successful institution and/or maintenance of an action in municipal
courts for damages arising from transfrontier pollution, the facilitation of
domestic judicial remedies will encourage parties to deal with a problem
at the lowest possible level and with the least fuss.' '72
Since the vast majority of transfrontier pollution problems in Western
Europe are essentially local issues, the approach suggested by the OECD
Recommendations 73 and the Scandinavian Convention74 for removing jurisdictional barriers to relief is the most rational one: to provide non-discriminatory
access for foreigners to judicial and administrative proceedings at the place of
the polluting act. As regards standing, the OECD Recommendations again
offer the most sensible proposal by recognizing that the principle of equal access will only be completely effective if individuals are accorded the same rights
of standing as nationals in the courts of countries where the pollution
originates. Further agreement among States must be reached, however, on the
threshold of interest required to obtain standing to complain about environmental injury.
Equal access may indeed lift the formal jurisdictional barrier, but this is
helpful only if sufficient redress is in fact available at the place of the act. A
State's choice of law rules are relevant in this regard. Although allowing the

72. Bilder, op. cit., p. 57.
73. Supra, notes 28, 29, 30.
74. Supra, note 31.
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competent court to apply the law which it considers most favorable to the plaintiff may not solve all the problems in cases which involve many issues, this approach is more desirable than a rule requiring application of the law of either
the place of the act or the place of the injury. Common acceptance by Western
European countries of these liberalized rules on jurisdiction, standing and
choice of law would be a major step toward consistent relief.
Should a plaintiff succeed in bringing action at the place of injury, a
possibility enhanced by the European Court ofJustice decision in the Reinwater
Case, the effectiveness of the domestic proceedings will depend on the recognition and enforcement of foreign judgments. The EEC Judgments Convention,
which guarantees such enforcement, also contains a safeguard clause in Article
27, stipulating that recognition shall not be accorded a judgment "...

.

if it is

contrary to 'public policy' in the State applied to."" While Droz assures us
that this is a "classic safeguard clause," which "should have very limited
effect,"7 6 it has been broadly interpreted by the European Court of Justice.
Member States of the EEC, the Court has stated, "continue to be, in principle,
free to determine the requirements of public policy in the light of their
national needs.""
The FUST Draft Convention78 is more explicit in reducing the applicability
of the public policy safeguard to an absolute minimum. The Draft suggests
that objections based on ordre public could be raised only on account of the
objectionable nature of the recognition procedure per se. The question is
whether States will, in the final analysis, agree to trust foreign courts in matters
as sensitive as environmental protection.
To deal successfully with transfrontier environmental injury, the need is not
only for harmonization of rules on jurisdiction, standing and choice of law, but
of substantive environmental protection norms, rules of liability and types of
relief available as well. For instance, the existence of a uniform duty to compensate on the basis of a principle of strict liability and a general rule allowing
private plaintiffs to obtain injunctive relief would have far-reaching effects.
Harmonization, however, is a slow process, even in Western Europe where it
can proceed within the framework of several well-established international
organizations. The European Economic Communities is restricted in its action
by Article 3 of the Treaty of Rome, which calls for approximation of the laws of
the Member States "to the extent required for the proper functioning of the
9
Common Market." The 1973 EEC Environmental Action Program makes no
75.
76.
1973,
77.
78.
79.

Supra, note 32.
Georges A. L. Droz, Pratiquede la Convention de Bruxelles du 27 Septembre 1968, Paris,
p. 69.
Case 36/75 Ritiliv. Ministerfor the Interior, 1975 E.C.R. 1218 at 1231.
Supra, note 64.
13(2) ILM 164 (1974).
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mention whatsoever of remedies for environmental injury, but merely calls for
"intensification of regional cooperation" and the elimination of "isolated
national planning."
If the principles of private law are so tied to territoriality as to resist harmonization, private law remedies - both preventive and remedial - will continue to lack predictability. In the absence of harmonization, victims of
transfrontier pollution in Western Europe will remain without consistently
reliable means of redress for transfrontier environmental injury.

