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This is rn appeal as 01 right u d e r  MCR 4.203(A)(lf from a Raal ~Pda of the Wayau: 

' County Circuit Court (Judge Robert J. Colombo, dr.) entered on Febmag 24, 1999, which 

dismissed dtae Pit tbmendd Cornpljint neteh for the rsajalls stated ka the court's bench opinion 



The %st $aa!mdd Complaint alleges "&at the defendant tobacco companies, their joint 

public relatiom and ~ocalied "seseach" org&tions, an< their distributors engaged in urifair 

buskws practices and & ii~laeme to defraud concemkg cigarette saety, and micornpetati~ 

suppxgssion of safer nicotine products, in dolarioa of the h t i t m t  Reform Act 

), ehe MeMgan Corn hotxiion Act @IQA), the Wchiga Wickg ad Advertiskg 

Act @PA&; a d  c o m n  law prohibidom against h u d  (30th fnisrepreseneation and 

concealment), breach of special duty, conspiracy, ad t@ust enricheat. The plaintiffs m 

mu1rimployer h d r $  mst funds (the "Funds"), which pay for health benefits to mion members, 

retirees, and their families using funds collected aPld coa&$uled pmrmmt to c~flective. bargaining 

agreements. Defe~ldants' &sonduct injured The Funds - htentional1~ and foreseeably -- by 

impairing the Funds' ability to take steps to reduce Beir costs aftreapinx moWbrelatcd diseases 

though smoking-cessation programs md otficr m e m a ,  ad by increasing the incidence of 

smoking among fhdse whose health sare is paid for by the Funds. The court entered summary 

disposition dismissing all claims a a mtrer of law. Under , h s e  cinumtantes: 
. - >  
I / 

3. S b d d  the FmcTs' d a d  (under &&%A, M e A ,  MPAA, and thc csomon law) 

be dismissed on the ground of lack of proximate muse? 

The TTial Comt ansv~med, Yes. 

PiaintifT-Appellant Funds answer, No, 

w . Shclald the F d s  %FAA c h  be dismissed on gsaximee sausaEon grounds, even w 
3. 

h u g 3  comw kw camation p&eiple$ are hpposite because the stahlie L readid and must o\ 
'.J 



The Taiai Corn answered, Yes. 

Plaintiff-Appdmt Funds aaswer, No. 

Ibl, Should the AID.&' claims under be dismissed on &e g r m d  of lack of 

antitrust injury or lack of the h d s '  status as Com1~1:gs or' coapetitors in the ~+narl~et? 

The Trial Court answered: Pa. 

PlaW-AppeElanf Fun& answer. No. 

. Should the Fmds' dabs under MPM be disdssd for lack of alleged reliance 

even though no such e1erner.Q is found in rhe slamtory text? 

The TrU Cout  m w s e d ,  Yes. 

Plaintiff-Appellant Fuads answer, No. 

V. Dces Michigan recognize a slain for Qrtp~tieid breach of a specid duty? 

The Trial Court W d e d l ,  No. 

Raintiff-Appellant Funds m w r ,  Yes. 



m O D U C n O N  -- NA OF '%'BIT CASE 

The thm plMH:m& me on beale" of h d t h  care h d s  bcated ia Michigan rhae play 

an essential role in our volunfaryg q l o p a L - b % &  he$ cars S y S t ~ ,  @imilar h d s  h v e  

brought similar suits $many 0th stab.) Nationwide, mole 40 &m Americans depend 

on 'Taft-Bartley" health care funds to pay for their hospitaI, dostor other medical bills. 

These and s k d a r  multieqloyer healfh funds: LUG typically established in unionized industries, 

such as consmctim, where workers move fretyenfly from eaployer to eqloyer, making single 

employer health benefit plans impracticable, &, a, Moue Xept Fho 96-8690 (Com~, on 

Education md Labor), April 3, 198D, g, 54, P,L. 96-364, 1988 US Code. Cone. and 

.&&&ka, 2918,2921. Without ash M s ,  these ewgloysm sftm would be unable to obtain 

health care. The h d s  are "aff~fed with a national public interestn k c m e  "she continued v~ell- 

and security ofmfUions of ~ l o y e e s ,  retirees and their dependen& are directly affect&" 

by them. 29 US6 11QOla. 

Smoking-rel~ted disease accoun~~ for between seven md ten persent of all health care costs 

incurred in the Unifd Stabes, and claim over $00,900 he.icau Eves muaBy (744). Tafi- 

H d e y  and s d a ~  tan&, whose pdcipmnts are msQ blue-collaf workers, bear a 

disproportionately Mgh buden because the rate of smoErg among such workers is now about 

mice ahe national average. (f@53-2553 Therdore, it .is olimuease j38PorCmc, both as a matter 

of public policy and to ~~ h d s ,  &at hcsc costs d k h k l y  be all.o~aia$d ko &e wrorigdobpr,~ 

Wia that shohijd bea then? according to om systm of laws. This li@aeion seeks &at goal, 

Tfie tobeeco coinpaniss achowldge &at damage claim can be asserted against ficm for 
. . 
, . I !  

& ~ ~ ~ - r d a t e ~  injuries, but insist tbai ody moke~a (or p d e s  sing "53 &e ihoss'' of smolczrs 



a c W y  paid the heefimmt costs, nad no mat& who i 8  the "Fcst" p1aintifYaccordhg to m ruaa9ysis 

of policy factors. Accordingly, wknevzr health sm payobs have a ~ d  to recover fhe cost of 

m h g  smoking-related &eases, the tobacco companies' first defense lm heen that only persons 

suffering a c t d  bodily injury (smokers) ham legal standing to me, and payow are b m d  on 

proximate causation (also s d e d  "s-) grounds d "aemoteness" m "hcliueetness." In 

particular, tobacco cornparks insist that payon, suEh as the Funds - the hetietities Bat actudly pay 

, smoking-related health care coos& - m y  sue only in mbrogatian, and are legally bmed from 

suing on their own behalf for the economic hjnjuPjm they have suffereel, e-xn i g r h e p q ~ ~ s  plead 

rho2 the t h c c o  eompmiks' naisconlluct inmPionelly, directly, ivld imediateb qpcted the 

rzcff'vides @?kegqyors tktmeIves, such as by @-&sir iEnplm&tion of smoking cessation 

P r o m .  

As a practical snatrer, it makes no s e ~ e  to conchde. as did ehe Eial cowt, that there is 

some large 'remoteness" gap betwen D e f e n U 9  mkeoduct (for axq1e, their interference 

with the ~~ ability to comtenct moki~g addicdon among Fund pazticipm) md the Funds' 

injuries Qaymenf of medical costs 10 Reat smo&g-related &ease). Nor is it fair or appropriat~ 

for Defendants to colrtend that redress far these hjuries C R I ~  be sought only &ou& persopla1 

injury or producf liubi& cases brought by or en behalf of amokas, mbject 10 the various 

a f f r m ~ v e  defenses (bike assupnption of risk) that tobacco somp~nks hays r o w ~ e i y  interposed 

to o b e  diimissal of mch cases. 'Wbm ?he claim aseerkd 'ay pay~m, Sik the Fmds' claims 

here, satisfy tho clcncnts of o h  theories of mwery - c o m e r  gmtiofPcrioq abitrlis~, or fraud, 

for e m p k  - &en those rf& should be e~d~lated on iheir aqm me&, and zo: rejested aut d 

han6 became fiey are not pmonal in$q cz ~ r o d n c ~  li&iiiu/ i/& asserted by smokers 

rhemelves. 



The Funds are ibe apprqrkteplainriffs for the claim they have asserted, %Pld in impomf 

respeed the film&- are the onlyplaiRP1~spossessing the legal ability to asserr these claims -3~4. 

because the Fzn& havepaid the c@U of%penfanfang the 8moIdjag-rehed ddseme 3ptheirpm'cipsm, 

md second, m&r the arzh'tmf laws, %Icewe only the Pun& have s@ered "economic" injuiy, 

m &nctfim bo&& iprj~cly, r h a  m k recowerai d e r  &t &J, Ac b, L?-E h e s  

are suing to sracover the ceomamic costs that !hey incurr&, they are not as&g daims on behalf 

of smokers foi prsenal injuries, pain and s&hg, lost wages, or any medical costs borne by 

rhe smokers themselves. Indeed, Xstory 'grows ehat smoker lmmits have always foundered on 

ehe immeme problems of providing proof of causation, damages, ansI defenses on a smoker-by- 

smoker basil. The Funds seek to avoid those problems by brhgiag &%rent claims based on 

different ~ I ~ o r i e s  of Befmdants' misconduct, and by se&g recovery ody  for the asgregate 

economic depletion of M me& (which m w  that any recovery dam net need to be 

apportioned on a smoker-by-smoker basis). 

This rase dm not arise iri a vamurri. 1% most i m p m t  pxedmts arc the cases filed by 

over 40 s t a ~ s ,  including iMichigan, for recovwj of tobacco-related health m e  costs they had 

inad as health sari payon (tb~ough "00th Medicaid and State employee health plm) as a result 

of kiu&mj aiaonduct. Tke cases brought by rhe s t ~ t e s  invoked c l h  and theories or' liability 

and damages vimaI$ Identical m ?.he h d s '  case h ~ e ,  the tobacco companies consistently 

I.3isd ehe s m e  remoteness kfeasg. T"ne ~ a s t  majority of coUtbEI (mostly stat& courts), indudin.% 

Mic3igan, pamitied some or all of he plaintiff statesg dabs to proceed, rejesting defendants' 

remoomess arg~ment, with several eourrs m e f l y  notkg eharpl&Ws w d d  have md'ms wen 

if they did idot enjoy S~YCE&II stam. Bs has been widely rqoned. the %st 50~1 stare cases iDat 

a e x ~ d  OT swted Ziai were seNed by &e iml- for aver $40 biilion. ad. a global senrrlemenr 



"mefitting all i-emkhg states doblowcd in 1998 for some $206 billion. Thme is no boncsrly 

defensible vay to s p e  ~ o s e  outccmes dth Defendmfs'  motm me as ent, and the aid 

court's dismissal an that gowid, here. 

This C o w  should conclude that ahe Funds are appsr]pd$ate plaintiffs for r e  claims rhey 

assert, reverse the he court's dimksal, and ~ m a r t d  the me so it w p m e d  in che trial corn. 

STA a?? FACTS 

A. Descriptfo~ Of The mnWEeBelth b & I  

Raiatiffs ape &vo multiehnployer health care funds ccovsing mion workers in pi-ivtttc 

hdway in Michigan, organized under OSM(c)(.7) of the hbor-Managemem Relations ("Tafe- 

Ha-tley") Act (LMRA), 29 USC $ld6(c)(5), md governed by the Employee Rebxment Iracome 

S d y  Act of 2974 W A ) ,  29 WC gi1001 a.; and one similar matiempIoyer health care 

fmd covering Mic&m public empIQyees, ~rgaaked under state law. The mnds are 

administered by boar& of h-ustem ($j13-15) generally conpaed of equal numbers of 

representatives of the oheovefed work18 (@isally elected anion officers) and sqresentzivw of 

con~buting employers. & 29 W C  1186(c)(5)@); 11 h a y  C O G ,  4.53 US 322 (19811, 

me complaint s e e k  c h s  warineat for ill s h h -  health funds Iosatcd in kGchigan. 

The f x ~ s  sated ia ahis section are ?&en &om the Pist d Complaint, cited by 
paragraph. As the c o r n  mo&& (Tf: 49): 

A mation for z m m q  &position mdu M a  2.116(C)(8) 
is tested on the pg?agadhp done. Bakg Y W, 4 8  Mi& 648, 
6 4  (1995). All well-pleaded allegations are accepted as me, and 
conshed sot f~vorably to the nno11-m~V;ng party. m . v  j&& 
m, 439 Mich 158, 152-63 (19921. W corn m y  ody 
gr& s m  &position pusurn TO NCR 2.116(C)(E> w k  'he 
d a b  are so iiex1j nl~.&orceabIe 2s a ~ S P T  of law *at no 
factual deyclopment wdd possibly jusiby m v ~ q .  & 'I 
BIake, supra, 554; v mg 162. 



The Funds pay somprphensive halt8 m e  md related be11&& for members covered by 

th@ Funds pumanr lo k w  collective b m g  ageemen& Em kh f d e s  a?ld for rrtirees 

(collectively "pariicipmts"). (Tql3-15, 37) a"ne finds are ~eqdred  to hold their assets in mst 

for the exclusive putpose of providing benefits to %heir pas-tidprnts. ERISA @405(a), 403(c)(9) 

and 404(a)(l)(A), 29 UWC gfrl!O9(a), 1103(6f(%) and 1104(a)(l)(A]; $3w~)(3)(A),29 

usc $!86(~)(5)(~); Y , 453 US 322, 328-336 (1982); 

Estate, 269 Mich 68, 74-75 (1934): , 172 Mich App 298, 323-14 

(1998). By law, empIoym or udom may not claim fund propeq and have no fight 5op ability 

to u e  for damage to fund assets, Id.;  xi^ &Q 29 USC $$llm-O9. The participants' medical 

bills are typically paid directly by thz Funds to the he& cze  providas, rather thm by the 

participants with F~nd reimbmmerat to them. ($f41,266,304,305,311,328, 329) 

The Pmds arc faded by contributions mde by pdcipathg employers, c~llecYivaly 

barB&& as pat  of a total c m a ~ m  package, (7$26%-264) 3.) Funds a e  aon-profit: unlii~ 

most huranee companies, k e  a ~ e  no  holders who participaoe in profiats or losses,2 The 

aq~loysrs' seaaibutioaas to tk Funds me not fipremim" that m be adjusted to reflect dams 

expenme. Rather, ,heir conkibutions - and t h s 1 ~ f o ~  h d  assets - are typically fixed by the 

~got iated contribution rates for the hat ion of colle~?ivc bargaining ageemenfs, so increases 21 

mzdical corn paid By a W &fly dimhishes Phe monies 2vailabIe to pay for ~thef Ireatment 

"deed, EXSA qr%ssly pmvides &at Tai-tBarrey kcb zxe not irimrasllrance cornpmics 
md nay  not be rs,@.+~Ed as mch by he sa?es, 29 USC $Ll..lri@@)@j; rn EUCS C o q  '1 

Z O U ~ ~ ~ Y ,  498 US 32 (1990)). 

5 



B. Tobarn hduriq mm8ud 

In the early 1950's, sciatXc sfudies Mdng smoking to heal& risks surfaced in public 

discourse. (qf85, 96a-b, 98) The Funds d ~ g e  h t  Dcfendmts soncluded that such public 

awareness could bring on regulation, products liability, and threats to tobacco company 

profitability, or could even hped the hdus&y itself, (W62, 68,228,32) h other industries 

( ~ c h  as autmobik d a c h @ ,  ~ o m m  about product safety haire led to scimLific studies, 

g o v m e n t d  hsarQ-s md regulations, lieigatisn 3 rsarombb s 9 a W  were not met, and 

competitive efforts to make and aslv&se safgr products - ultimately rabllthg in reduced risks 

for the public. The Funds assert, howevsr, tbat h c  tobacco imiusq was MEerent. ][adustry 

members, although mounting a massive public relations campaign stariing in 1953 to persuade file 

public rhat rhe indusq would honestly research risb &om tobacco and make candid disclosure 

of the &tP, emred hto a conspiracy to dojat the opposite. They embarked upon a course of 

conduct, which contkkues to this day, of deceiving the hei impubl ic  - hIracludhg teenagers who 

soqrisc 8% of st&g smokers (12230), and h d t h  care pvidexs  ?.lrl agencies that deal with 

fjhe health problem cmed by mbam me - about c m h l  issues sf tobarcs, nicotine, md heaealfh. 

@.,o., BTW65,86-88, 96-99, 108, 116-20,225-27,238,2s14-45,268,279) Imdumy members 

&o made a past not t~ compek 10 hbvela6, safer producB that would cause less ~ ~ C S S  01 reduce 

addictive behavior, and agreed not to advertise dtffezences in product s a f q  as reveai other 

product safe9 informafioa. (17?1628, 143-253,2849n 

As a rertlf of ?he canqkacy, pzogam fa ozokbg sessa?ioa - in marked contrast ac 

programs to treat h g  addiction and dcoholism - vere nor developed 0n a scien&ficaUy validated 

basis f h t  would such pprogmw' wide~rac? acceptace fm ccaq?efi!ge by health care and 

/uB 70 4 insaraanea plans. t j2-o, >GO, 393,313, 31%?9,324-30) @gr emple,  ;lirdcai =albideiLies n n e  



ie;sue61 dy m 1996, B ~gency for sdm m e  L memh, c ~ c a l  wdeh KO. 18; 

SmoB;ing Cessation, B m e ,  &ID: f % ~ ~  Pub. NO. B&M% (April 19961.) Millioa of 

American continue to become addicted smokers, almost always a teeagers (q7230,252); a high 

propodon of those peopls suff' serious iunessez that they otherwise would have avoided, and 

for which their health sate providers o~~ w d d  not have had to gay, (774453,243,  264) 

In addition, tobacso prodm are no safer today than they were 43 years ago, md there is no 

competition among cigmtte mufaehlrem to sell M y  sder p r o h c ~ .  (77284-98) 

Smbg in the 19701s, when s m o ~  rates began to decliae among white-collar workers, 

t o h c c ~  company advertising focused hCEa§ingigr on blue-collar i r e s  (7725367). As.a ~ s u l e ,  

wMe overall national smoking rates have been &c l i ig ,  blue-collar mo1&g rates have remained 

fairly steady or even increased in  eat years, @,) Among blui?-coUll~ wwrkers the prevalence 

of mo-khg t now approW?+?y M c e  xhe national avenge, (77.253-54) 

Bef- c o q m  took may fonns, D&e&ts falsely discredited adverse scientific 

research resuIE, and the companies promised among &mePvea not to perfom research on 

m o b g  and health other $hrou& Ohek joint organbation. (fffR10%-&, 417-20) Extensive 

cEorts were made tb %void public rlisssmieaei~a ofaeewate d complete iakm~aaon about the 

addictive mwt of nimtbe, {l116&75, 184,189-91) DdedmS also undertook disinformation 

campaigns against he& care plans. This included suppmsbg ox challengb evidence that 

mkkg causes disease and is a.d&stive (7763-142); u a d b g  covert acliom a g ~ b t  imuraoce 

c o ~ a n i g s 7  aRo& rn img%meat g r m i m  &corn for B B I ~ ~ B ~ ~ Q ) ;  imp- dg.~'dopmt ma 

kplemen~tion of s~oidag cessation propans, vzch would redues the nmfbzr of smokeas but 

h p e d  rabacco sompaay prcfits (f'j22F3, 300, 303, 313, 31:-19, 329-38); Soycarting suppliers 

&at pn~moszd me!&p c s s a d a  products; and ~~g ?ow%51 Be rhar the il;eiink between 



smoking ad disease was rn "open sonprovewy". @.g., !fa, 98-104) D e f d n t s  $ired former 

?union lobbyists m opposg union efforts to CW molping k the workplace, withour reveal% that 

thwe lobbyists wen bchg paid by the tobacco hdustby, k recently as 1994, tobacco company 

chief executives ~estified mder oath to Congre.cs &at nicoeine is not addictive, aespiee h i r  

Icnowledge lo the c o n t q ~ .  (q/qSLb56,271-47) To this day, tobacco cornpan& have not iccepted 

my responsibility for me death aaa: Lease mused by %heir prohas. (775457) 

Some tobacco companies did in bet develop safer cigafettes, but as pat  of their antitrust 

conspiracy refrained km pt-oducing a d  m4cpting ehem or evm ac&sow%edging their existence. 

f'jl55-59, 162, 288-91, 296) A main reason was no preserve "the tobacco indusrn's joint 

DitigaBon] defense efforts" and praseme "[tlhe industry position . . , that there is no alternative 

[safer] d a i s  for a cigaasbe," ascordiug to an 91usfr-y h y e r .  (71639 b d ,  cigarette d e r s  

kept these less hazxdous cigarettes off the mket., ho1d'mg thein h meme to retaliate in case 

&es &amers breached ?he co~piracy by compethg m product safety. (7291) likewise, 

Defe- that did idveBp product idormaha on cigar& safety &at woad have helged them 

market safer brands witbhld m h  h f i m a t i o ~ ,  hono&g thek agxeomeat to refrain itom 

advertising Tdferences h gsdud safe@. (77149-50, 251-56, 284-97) 

Bpcause many of fhe issues md & concerning tobacco a d  dcothe focmssd on health, 

D d d a n B  targeted much of aeir m i s c d u d  at the Funds anrl other health sarc.payors in order 

to fiaudulenrly shield themselves Born ha* ro pay zhe bed& care costs BE tobacco-related 

diseases a d  To shidtlhoose cost8 D orhers, i\-iInchg the FmBs. (77253, 254, 263-46, 300-01, 

322) 

Tfi"dsdutiyis wzongdoing bjuiid fie Funds .ahi.0~3& dv!, &kact ram& chd :  



. 

immediately affected the Funds, which W d  have used accurate hfomtion a d  safer products 

in the opemtion of their business to reduce mom rates, 'thereby duci0g smo~-re1ak,ted 

disease and lowering Fund eqen6im.s. (f7228,284331) Bd Defendants not uadsmken &ck 

deceptive, fraudulent and anLi-6:ompetitive activity, tfis F d s  scdd have earlier taken counter- 

measma a@t smoking and smoking-rdated diseases ad wcdd have mmmccd legal efi'ofares 

much sooner ad more e8gctitrdj to hpose T k  costs mdtio~ from tobacco me on %be sobacco 

coqdnies. (ii'jl228,312-Z) Sbdai-ly, hacl Defendmts not wppresxed &e mr?facttm and sale 

of safer ef-obacco/n~cothe prodwt8, fhe Funds could have adopted p r o o m  md HuIa encourao$ag 

or even re@@ pzticipan9s who wok& lo rise safer, bss addictive cigarettes snd'csr participate 

in smoking addicfioa-treament programs. (qf303, 319,340) 

Second, Defendants' misconduce &o imiediaEly impacted s m o h ,  causing them to 

be& s s m ~ ~ g ,  m o b  more cigarettes, choose less safe produsts to smoke, and suffer tobacco- 

rekited diseases, thereby i n c r ~  the medical c o d  paid by the Fun& for bearing s ~ &  disease. 

(E.g., TT229-62,265-54,302M,P77) 

A s  Astier itiesat vrouM b y e  wdertahm suongm d-smokiug measures if not deprived of 

relevant hfomarion =a pmchcts, and as *the entities that paid the bills, the Funds have borne fie 

b m t  of smoking-related health care toss. The Funds seek to sep1ezli~l-i acir mst assets by 

zecor~4zing &mags &om Defendants so corngemate for +giP econod6 kjwles caud by 

Defendants' &conduct. 



C. Bocw&gs In me nw CoWi 

%ne !&I& 0iw C~E'phhlt On December 30,1997, ~ & ~ & &  ELrd0~d the 

me to Rdefal district somt pmtumt fo 28 U§C $1M(b) on F e r n  8,1998. The federal court 

granted t h ~  h e s '  r w a d  m&n on Augdst 19,1998, and, &r denying Defendants' motion 

to reconsider, r c m d d  the case OB Qeptembef 22, 1998. me Funds filed their First Amended 

ComplPiB ('he pleading ma at issue) on Xovember 3, 1998. 

Defendws move3 lo 8imks the FM Amended Cowl& pursuant to M R  2.116Q(8) 

on December 18,1998. On Febmary 12,1999, in a bench opinion following ~ i a l  argument, Ihe 

Pl[omrable Robat T, Colombo, T r .  granted Defcndmts' motion on the grounds described above. 

Judge Colombo neveshelas observed (R: 60): 

Now, 1 am not so confident that my rulings will be sustained on 
appeal. 

A rinal order dismissing the me !was entered 00 Fe'sbnrargv 26, 1999, Tke E 3 ~ ~ d s  filed thek 

Noticice of Appeal from rPlat ordet on Marsh. 17, 1999. 

AppeLlate =view of e m o t h  for b m a r j  disposition is de 8lovo. S@& v M i c h i p  Dq't 

of Tn-, 456 Mic& 331,572 W 2 d  201 (1988). The st&d of review by rhis Cam 

regarding a circuit comt3s grm of a m m a y  dispo~ition. pursuan5 to MCR 2.116(C)(8). is well 

TIE motion k to be tested rn Ihe pI&bgs a h .  Thz motion teas 
the legal basis of the sa~plaint, kide wheaer it a n  be facmlly 
support&. The i a c d  degatiom of the compiqhi ~e &en LIE 

We, &ong with my Xe:exes a? rmc1miam which m y  fairly be 
d r a m  from the hc ls  dlegd.  Unless the d%isn is so dearly 
unm.fo~mble as a matter of law that fro f a c d  dmelopment can 



possibly justify a &hI to recovery, the motion under 155s subs-.de 
should bc denied. 

Proximate cause is a cause of which the law wiU t&e notice. lIa,gman, %r 

Automotive, 457 kliclich 720,728,57!3 NW2d 347,351 (1998). It is not deeambed by appIication 

of some mIe-of-thumb. 457 Mich at 734. Rather, "[dhe l i e  of t iemat ion  between awes 

which will 'be rcco@ed as p r o h t e  and those which will be @zegarded as remute is really a 

fleliikle line. " 457 Mich at 745, 

"Thm the Iimit 05 proximate cause is 8 quedon of public plicy, ;md its boundaries 

depend on the me of case in which the Court is a&& to d e t e h  those bmdmies. 457 Mch 

at 735-36. &g & Y 

(Andrew§, J., &smting) ("What we do m a n  by the word 'proximat%' is &it, because of 

convenience, of  public policy, of a rough sense -of justice, u$e law arbitrarily dedhes to trace a 

series of events beyond a certain poi.@), Qsea mder federal bws khat ritilizr; proxbate 

causarion d y s i s  are to the same sffzct. &g 

V 

si& &at my aiie &e it P,M~ impossible KO rnw a bkck-1etkr rYle that: w2.i dictate 

tk result h may case."); v .%l?C, 593 US 2% 272 d B  (1992) ,)*our use of the km 

'diPect'shuuPd mer21y be unders:rspod as a reference to the ,p~oxha~-ec.use enquirl &at is 

Memed by the s o m ~ m  szt out ii;r the text"). Accordinsly, a leading Bsatise au~i~oai?zes:  



"Proximate cause" - in its& an z l n f o r m ~ ~ k  tm - is 
merely the hitation which rhe courts have placed upon the hector's 
responsibility for the sonsepences of %he actor's condud . . . . 
Some b d a p i e s  m w  be set to liability for the cmepences of any 
act, ~ p o n  tbe bak of some social idea of jaasdcs or gelicy, 

limitation is to some extent associated with %he name 
ma degee of the comection in fact between the defendant's am 
and wen& of which the plaintiff complains. Often to n greater 
exlent, however, the bgal bi ta t ion en the seage of Iiabil,ity is 
associated with policy - with ow moa or iess inadequately 
expressed ideas of what justice demands, or of what is 
abinktrativsly possible and convenient. 

W. Keeton, ef al., w d  Keeton on Jaw of Torts, 941, at 264 (5th ed 1984). 

Anofding1y7 this CON-T'S andysk of proximate causation, con$e&g %he rehtio~ship 

between Defend*' alleged missonduct ad the Funds' bjuies, must not i3e basd on any pre- 

defined rule, but rather must rest rn policy considerations, hclvding "notions of faimss a d  

justice." &gmw~. m, at 735. 

Judge CoBmbo did not engage in my explicit policy d y s i s ,  He sated that the R~nds' 

claims are b&tct d e r  a rule that "a p1aintZf3 vho complained of hann flowing merdy from 

the misfortunes visitd apon za third person by the defendautss acts, was generally said to sgand 

at too remote a diskme to recover," e, 503 US a% 268-69 fir: 49-50) Be further 

opined thi!t deem&bg 'he SUE&' h g h : ~  m 3 d  Zle h o s t  impossible pm%ma pa-tidar hjured 

pdc ipa t s  we= identified; that a pmposed pca&i class adon of smokers irn MicMgan raised 
0s 
tU a problem of ovefIappkig ~ecovery of medical expense$ and f h 2  smokes should vindicate theb -2- 
m 
.-J 
w 
i . 3  
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om c b  or the M s  should pursue mbrcgario'n ~ lak i s . . ~  (Tr: 50-51) ' h e  court also. 

gejectgd h e  Funds' assrtions that D e E e W  rds~nrirast ck%IIg aEeeeed the b d s ,  and instead 

chcteris:ed the Funds' k s e s  as derivative of smokers' injwigs and hence indirest. Finally, 

the trial corn rejected the FUJI&' conkndon that governing mt law establishes the trust 

M s ,  not mt bmeficiapies (smokers), have s h c l ' h g  to me for injury to trust assets; and also 

rejected the mds '  canrention that p roha te  causation B X ~ B ~ S  further k cases of intentional 

harm. (Tr: 51-53) The W d s  r~pectfolly submit that each ofthose conclusioas is incorrect. 

1. The Rm6' d.Iegation that Dgndmtii htcnded to  e w e  
f~roreswable injury &recf!y to %he Rm& defwts m y  general rule 
of rem~tenas. 

It L well establish& that the bo- of the chain sf p r o a t e  case extends f%i?her in 

cases involving hkutional conduct than in fhmc alleging lessdeliberate action, In Rageman v 

Automotive, m, the beupreme CQUR discussed the hets  of proximate cause and 

concluded, "Legal camarion reaches fmher in some types'bf caes tbm it doa  in ofber8. it 

reaches mer in tort actions based upon inrmtiorral h m  ehafi b those reslaltiflg &om negligence. 

. . ." 457 ~?&ch at 735 (quobfion omitkd). see also Blue Qgss and Blue fShieleld.ofNew Jersey 

v Philip M a 2  1999 WL 177501 (ED NY, M m h  30, 1999) (App Ex El ("[elhose who have 

aend htentionally or IrriB reckkss &regard for the health ad safely of sthers h a x  difficulry 

convinsing the law that it is m ~ t  or mwke for s&ety to hold &em reqmible for Tore damages 

which f o r e s d l y  f d b w  from fieir dehierak actions. B e  law Bas a s b n g  &cmst in deferring 

mch intentional efforts to harm others."); m e i l e  Local Udon No. 17 Ins Fund v 

3 In thg state cd Michigm's w e  agains~ the tobacco inamtry, &e coue specifically 
rejected defendam' assefion thar mhgation ie a c<cLusi*~e xemed-j, e i h q  by sta'cae eor 
c o f l f ~ ~ t .  W I&db.W, No. 9&%281-CZ CO-C2 Ct, 1997) {App & IQ, X@ 

at 3 4 ,  



m, 23 !? &pp 2d 7n, 480-83 (ND Ohio, 1998) @roxbate cause k broader with regard to 

hteneimd ac@ thm it L for negligent asis); 

ofmoral wrong, seziousness o f h  intended are hcton in d whether liability should 

bc imposed). 

Liability for intentional acts extends to dl intended consequences and to foreseeable 

consequences even if they are 'hdired. " & H, Hapipa, a al, , 16.1 at 270 

(2nd ed. 1986) (("if the barm uras bntiomllp mmed by h e  appellee, there is no diKicuity abolnt 

the problem of legal causation, since al l  intended consequences are legd or proximate"); 

88A, comment b ("'htent 4s not . , . Mfod  to C O ~ ~ ~ ~ R C C S  which 
- 

are desired. If he h e ~ T ~ 1  &OW$ .that the comequenses afb or mbstaneidy certah, to result 

from his act, d still goes ahead, he is kcateed by the law as if he bad in fact desired to produce 

the result); W. Keeton, ef al, , I42, at 273 (5th ed. 1984) 

("[qhe scope of liability should oidiuady extend to but not beyond all Wect' ((or 'dmctlg 

traceable') consequences and those ir?dircp consequences b t  %re$vesee&h") (emphasis added). 

The Crid e m  deehed 90 as6ldbe aay significance to t h e h d s '  a9legarion that Defendants 

htmded io cause iajlary to the fieds. 8: SM4)* The solrat relied oar thee sacs which mrely 

found proxima%? muse ~ackhg even though i n t e ~ t i o d  mi;rco&d (but aoot intent 20 injure the 

plai~ltB was allegeel: the WQ U.S. Supreme Crrun cases, 

["a") and B; the mid-19;hs~nmry Mssaachusem case cited in & and 

Anthony Y m, 52 Mass 290 (1246). Fat each ofeS.me precedents is dm9y &sein,ouisKabIe, and 

" she nial judge r%o@zed @Z Basman is autborip 'Tor the proposition " h r  the lime 
fa psoximaie cause is a Bcxib1e line a3d reaches W e r  . . , in tort adom bas& upon intsnbunal 
harm" (Tr: 531, i?ui he failed to apply Ba~rman's  principles hcrzpe, agp?matly rnercly bccwss 
i8entioxxd co~duct is not & ~ i a y ~  8 p~oximate c m e  of htlPm TO a .pleinM. 



in fact coaJsrm~ the faudmental knpomce of extending proxhfc  came in cases of intended 

injury that d i r d y  affectsplaintiff (as weII as, or instead of7 a non-pm). 

In a, ehe Court errplahed: "h . . . whm the pplainw s u s t h  injury from Phe 

defendant's conduct to a third pepson, it is TOO remote . . . unless thc wrongful act i~ willj%L for 

thmpui-pose." 459 US at 532 a5 (emphasis added, 1 Ji. Sutherlmd, 

L v  of Damaged at 55-56 (1882)). A Iatez vmion oftbe &QerW ~ a t i s s  Exstrated the quoted 

exception with th case in which the defendmt (a whwf a m  coapetidg with b e  plainriff) 

deceive8 a shi,p captain, who thought defendant was a harbor master, igto moving his ship from 

pl&tiffs wharf to defendant's wharf, which r d t e d  kt losf mt lo t k~  p@@. 1 9. Sufialmd, 

-on the Law d Dnmages at 128 (191Ej. iilthough the injury to fit plaintiff was an 

"indirectn e&t of t h ~  deceit practiced on an intemnin,e non-party (the ship c a w ) ,  the court 

found tbae the plaintiff could sue, noting that "the cases xe auramow where injuries have been 

holdenr actionable althaugB not djrgctly conxniitad upon the p u f f  , , . K they were intended to 

affect ad did injuriously affect him." v , 35 CIom433, 4146 (1868)- 

In v M, PI&@ moeracred with a town to EnaacLQy sapport h e  poor. 3% 

dsfendmt's wiPe assaulled an indigent mril p m s o m p l & e d  of being "put to inKer\sed expense 

for I& care and support" o f k  ~asulted. The court hdd -ht p1aislW could not rzsover his 

increzed expenses because the damage gas toe "remote and indirect." 52 Mass at 291. Bur in 

?.hg m e  &here was no allegation w b l m r  that defendant sought ro injme ae plainriff. 

Coafuming the importance of &tiat &tinction, tha same Masathmetts e m  inter e.qLicifly 

recowed Wt proximate cause extends M e r  for intedoEtal emduct &f causes faroraeeable 

harril by 6di.stly &fxfag rfie pl&% 



me is not alleged that them avag any knowledge on 6he part of 'iHe 
d e f g ~ h t  of the b e a c t  betwrm HofBnm and the plaintiff or tkat 
fie negligence of the d d m h  h d  my whtion to such bowledge. 
Tkere is no dllegaeion of idice m the pari of tk defgndant toward 
the piaiutiff or toward ~ ~ J .  ' I ~ P B  is no allegation of deleliberate 
design by the defendant to accomplish a definite end regardless of 
consequences to others, E elenen@ of that nature were p s e n f  a 
quite different question would be prcsenkd. 

v , 280 Mass 282, 283, 182 W 477, 478-79 

(1932). 

Thus, a key question i whether ehe defendant intended & sma h j q  to the phimi In 

ba.tbm, no such intent was alleged, and proxhabc causation was found ~acldng; but in G m  

and Cl~elsaa Moving such intea was present ma the plaint8 was allowed to sue even rhough his 

injury could be remeed "indirect," This Is also the point of , which holds that 

proximate cause "reaches m e r  . . . h tort artions based en htentional harm, " as recognized 

by Judge Colombo flr: 53) - even rhough he utterly W e d  to apply or analyze 

principles in the context of the facts alleged here, &J, But the Ands a&@ that the ~obacco 

conpm'es did engage in iflem'od misconduct aimed BP harming ahe Fwd8 {m well a smo!cei-s) 

- for lfne simple reason &at the Fmds a d  other health cm payor$ could otherwise have 

hplemented effective snokkig cessation progains, cutting iato the tobacco compsripes' profiIs, 

md &at the copngar?;les wanted to shift t6e co~its of smoking anto the Fun& (e.g., q7217253, 237, 

2ti3-66,300-D1,315,32Cl-22]. The P W '  dssm'ora e h f  D@en&af' misca&u@ direc8b affetieed 



The t5aial court relied on the atiaslagien of pro~ktmk causation factors in , a 

federd RgCO case; in rejeceing p r o x h k  causation here, o r :  50-51) Of course, the Funds' 

claims do not arise under fdeml law, so considerations of intended and foraeeablc injury to 

plain& (Pm IA and IB9 above) and liberal mtqreratian offpmefid statutes (like the MCPA, 

see Pare H below) should have primary sipificace in &e proximate sausation analysis. 

NevertbeIess, e review of athe ?bree Piolmes factor2 Pso shows that proximate causation Is 

satisfied for the Funds' claims. 

1170 h e  policy factors ide&ed in Holrnes for m k h g  assasmerits of proximate 
causation ape (1) whether alI~wing suit $ the '%directn p a p  would make causal connection roo 
speculative or difgcult re prove; (2) whether suit by that party would require complicated 
apportiomnenr d damages in order oc avoid dupEcaPipre movcries against the defendant; and (3) 
wheeher indicews means that there is a more d i d y  injured paQ wrho could bring ?he same 
cause of action. 503 US at 269,273 n. 2Q. 

The N01mes fast~i-s der i~g h m  the game factan for ossssssing proximare causation in 
Lderal antm cases anieulaeed in a. ,503 'US at 270. 2% federal psecedem 
are also ~ l w m  because MARA authorizes ~ c ~ g a u  ceum ea consider inkwetations given by 
federal courts with rzspeet to comparable federal aeitsust stam&, MCL 45.484(2). 

It is dear ehal the &&n&AGC factors do not replace rihe underlybg common law 
principles of p r o h a t e  carasation &cussed in Pan El above. For example, a states ahat aa 
inteat to harm m dmt p W  "&odd ' o ~ ~ y  be tiispositive' in mealkg stand'mg." 459 
US a1 537 d5. ForesseabiBty is aiso reeo@eii s an impr6ant fador ki fBs %naYysis. &.E Blue 
Shield .y MsCread~, 454 W 465,498-49 (1982). 

F h m o ~ ,  no sh,akfmoi= i.~ snecasLud2y dkpo~i-ive. Fcf example, as the ha1 couri 
obsemed fTr: 531, ihe Corn de&d stasding to the pplakxti3 mion i70t~rPlstmdii.g an 
expms allegation &sre of intent to cause injury (4.59 W at 553). But thk was due largeIy to the 
fact tht a "=ore &im" pl&B in Ihe sibtion dao rodd bxhg the same 
dsim. T~E factors bakncc diae,rnUy here, a &saitied ia rhe text. 

F i d y ,  the dditioml st&mhg facmr of (baatim~f injury, ' applicable eo sntimr c!aims, 
i s  mated sepmteiji in Pan E k3ow. 



e. D m f i  m be Bgetpg~ mc&&eBB md ''app~doned~~ in 
eaa brought $ the Fm& than h smoker casests. 

The trial court &st asserted that ac-g the mount of damages is more difficult in 

cases involving "a less direct injury," and observed that in this case, "[wlithout identifyimp 

particular participants or beneficiaries, detemining damages is almost imgossible." (Tr: SO) 

It was simply improper fox the ?rial c a r t  to draw this conclusion w a plmcling motion, 

with no facud record before it, Monover, the reievaa p r x e d m  S ~ O W  that the trial court's 

concesra is unfounded. Sbdlar d ~ ~ a g e  models offered by he;rlfh care payor plaintiffs have been 

acccptea by the courtts in other cast-raco~q cases.6 In kt, overall i5 far less m~stainty 

in assessing the Funds' damages &a there is in idi&lud smolcer cases. That is'because 

soa~stica% pmof of she link between Befenchts' misconduct and increased medical bills at the 

Fund Iwel, covering tboumds of workers, is f i e ~ n t l y  far more accurate than laQbg to prove 

whether a specific worker would have con@zctd an &ess if she had smoked kss or had access 

%B safer cigarefte~.~ Individuated. (mokedy-smoker) proof . s?dd be extwne9y cnmbersome, 
-. 

inefficient and impnaicd fox the c o r n ,  md w o ~ l a  also Ekdy be so sxpensive as to preclude 

, 29 FPgppZd ar 320 @lahriffs show evidence of 
rn bminess or proper&," based on their damage 

P , Yo, C47-849m3, dip @. 

%h, Dee, 23,1998) (App Ex &Q (dmw s2ef'daatsq &&&xl motion 80 exclude 8mapes 
model); v &&cam Tobacco CQ, 14 FSpp2d 956,968 Tex, 1997) (in considern 
proxjmore cauatian, court comiderd p&&T"' h g  mode9 coacluded that 'kt t h i s  stage 
in Lhe litigation, damages ~IZ not m%eieatly B i i c u l t  to cd&k i b  varrm dismissal of '&is 
action"). 

kJcreovm, DRIX tbcfaa ~ fdamge4  is srab~bhed, is a ~ z h e d  sxadaraf for proving 
rk9 m o ~ z t  of Phoss damages. Defelliab may not ptcifir from ~nr:x-la&y me%& by their own 
~iolations. 5ce u e  Y 6hryslerIslom~,451 US 557,566 (198?); 
v Bqzeltine Rese&&, 395 US 100, 114 n9, 123-25 (1965). 





- 

so- 1~ prhciples of standing apply to '$usb covered by ERJSA.9 The g t i l  cow 

erroneous1y dishyishsd oil the ground tbi it "Inv01~ed wags cormitled directly 

against the corpus ~f the trust" ( d e f c W s  deceit ie oob(ai9ing trust has ) .  F: 52) BVJ fhe 

intentionaUy bp%iring the Fun&' ability to implement mo&g cessation pmpim.  

l"ne fecozd reason rb;t supposedly ovmlappjng rn0vez-i~ (by smokers s d  by the &nds) 

me nit a problem is the single satisfacfion mle. mat iuae -- arad the associated defense of 

papent assertable by Deendmb in the udikely cksuustanees h t  averlapping judgments for 

the same damages were to arise - applies 0 all claims assertable by the Fmds and/or smokers, 

&erzby preventing nrmltiple ~covzPim with respect to any claim or injuries, &Restatement 

L$econdj of TorQ $885(3) (torts); ,401 US at 348 (andimst); Iron W w b  

m, 23 FSw2d at 385 j 5 2 6  (~011esthg sass md holding fhe s*Ie satisfaction sule 

eliminates duplicate damages concern in T&-E&ey h d  case); v ,454 Micch 125, 

155-U7,579 W 2 d  840 (1998). %n short, rhm is no risk of averhppig 01 k9uplicatjve damage 

The nial court express& the thkd E&n&U factor by stating: "the need to grapple 

with these E p a W e  cansa~on and statha prublm is b y t j ~ i f ~ g d  where disecrly injured 

Cmtra1 BaQs P P & ~  Fhnd y ,472 US 559,570-74. (1985) (BMSA 
mstii md tiustea &T goqremd by fie corn011 law or'rruss), =FXEA mm are Isgal miiria able 
To me in thek o m  m e .  W S A  @i)2{d)), 29 Usel $1132[d] ("&I employe? berefit pg3m [liks 
fhe r"lmds3 m y  SEE or 'be sued. mder subdhapm aj rn eradry'). 



o h  fi le Em to protect meir interests iu patiem' to r eco~rmdicn l  exxemes, and that the 

Funds could pursue slairos by w ~ y  of subrogation. (Tr: 51) 

The trial court's analysis is c a i n l y  hcomct 8vi& m p t  to the Funds' claim uncler 

hL4RA. As the trial cous observed in another section of i$ decision, an m t i ~ t  violasion must 

involve injury to "bushess or property" in order eo be act%mble. (Tr: 55) While &e trial court 

focused on whether the M s '  injuries iw01ve "bu,uskms or property,' it is dso consistently held 

that claim for mmeneqj damage8 tlowiag P m  aperson's awn bodily injury are excluded. 

el e v Sonaone @Q R2i.I ,442 US 330,339 (1979); v ,917 E d  899, 

918 (3rd Cir, 1991); &&g v 3 8  E d  638, 64% (6th Cis, 19861, Thus, 

mokcrs cannot sue under antitbust laws for their bodily inju~m; and even if .Cy had paid Pie 

medical bills, they could mt assert antitrust claim with respect to ehose Kills. On the other bad, 

the Fun& can me under aneitms for the same medjcal bills because U.S. & p e a t  C o w  

authoritgr allows a plahliff to sue for damage to its binas  or property flowing from physical 

i n j q  inflicted on ofhers. &W v $cheidle~, 510 W 249 (1994).'O See also; $teele md 

M A U  c b .  The smokers cannot a s s t  h t  ~ldim, If the &ads are dcoied mtitmt stmiling, 

Befendans' ~~lai i t ions  of ,f would he unfairly shelter~d in a safe harbor and effecrively 

L m h d  %om myp-i~aic T&BS. Thw, proximate cansation is mt f01and l a ~ k h g  if Ulae would 

lo In &&d& defendants were alkgsd to have coavnitted wd ba r s7ned  physical 
violence against a clinic's amgloyees and patiem. From bat. physical injury sufr'ertd by ~e 
cmployess a d  pa.timts flowed an alleged economic ham ?o Lhe cnie9s business or propgm, 
m e i y  lost business. &e clinic owner wss heid to have s~aadhs b s t d  w ioj~ry to l.is "business 
md/or propebey in1eresG." 2ich2$kI 540 W at 25S-56, 



, 5 4 & ~ & ~ ~ & & & v  , i9.98 US 93,102 1x5 (1989) (bpoPfaDt that-"at least 

some p t y  have mcieat incentive to bring a&.") The p~&f is no1 to ~cslxict dabmS - it is to 

aid mf"rcemgnt by allowing suit by tbe gmeiff b t  wiU hce  'rhe f w ~ t  probIerns with causal 

proof. 

Moreover, with respe;,t !o @ Funds' other dab, as  sassed at Pan D2b above, 

smokers cannot remedy any claimed  oht ti om whn D&dantsl miscondust directly affected ahe 

activities of &e he& themselves. Fw ample,  bhs: smokers cannot claim rhat Dafe'endanrs' 

pi-actices hr irltepfered wi& implernmbg md&g cessa~on programs by aht Pun& constituted 

M D A ,  WAA, or s o m o n  hw Yiolariom. Mere, roo, either the Fun&' dlpians sdsfqr proximate 

musation, or no claims at all are permitted md Defendants escape liability for their miscandud. 

The latter mteom, adopted by the trial cow, would contravene the entire policy-based p q a s e  

behind proximate causalion analysis. 

3. The fact that m;~anoPcws~ ih~sses mdmBe .the Funds9 injuries does 
not &$.act frm prroaate eauatim, 

Much ofthe Wki eauP19s proxhah causafmn d y s i s  was infiue~~edbgr %be enoneow idea 

that Phe Funds' injuries ape "derived" from W s s e s  suffered by woke~s, thereby supposedly 

mJ&g the moksrs mars appropriate pl&Ws. With mpx~ to the Fundo' cJ& "hi  

Defendants' won& action pbevpnted the t h e s  from obtaining md using beam t r~aben t  

products, f x  example, &e trial cum s d y  stated: "this elah Is ~ m d y  derivative of the 

personal injury dabs of &e ppartipmts and beneEcia~ies." (Tr: 573 ?"he cqurt dso 

characteked the Funds' assertion at mey codd hxve saved n&eY ill-&ey bd not been deeeiw-i 

by Defendam as iknplicalhg cjdy "i-t ~ ~ e s  to the $a& 3s a result af . ? t  direct injuries" 



- 

to fhe smoker g&cipan&. (Tr: 52) 

The fact that she m e w  of the Funds' econornir kjjuries derive Born ehe costs of heating 

their papticipmts' bodily bjlllies arises only due Po the bppenstace that the Funds' business is 

devoted to paying ih i i  psrticipanb9 medicdl sosb, D i a w w  the h e d 5  &mi assertkg claims 

to recover those CON OR ('derivative") proximate cwsation grouBds simply hsause the Funds' 

business h to pay for ueamene for or& bodily injury would he arbikary and L aot supported by 

any principled rcason or case pr@xdent. It wedd mjustifaably set up PleaIPh care as a uniquely 

disfavored indus$lr in utWng remedial statutes ao ob~ain legal redress. 

Meed, prior to These tobacco sasa, "demvarivs" injury, as a facur standing alone, has 

never been accepted as a aason for mjecting proximate causation. Cine e m l e  is dabs for loss 

of consortim, A Mchigan court, conside~ing the "ikri~afive" charasta of such a claim, has 

explained: 

The alleged damages 8re separate and distinct &om any &mag6 b 
the physically injured spouse, yet they are dependent both legally 
and causally on the latter. Oblp 3u-e Coupe $85 r e c o ~ e d  Lhat 
a claim for loss of consodm is derivative "hat only in the sense 
Wt it does not arise at all unless the otl?er, iaip*ed spouse hs 
mtaiaed some legdIy cogizable harsn or injury," nn&t&ats mch 
a claim ;not as an item ofdmag$5, 'pur as a repwab came of action. 
E J g  v J<e'elsev-&vQ, 431 Mich 25,29,427 md 488 (1988). 

,232 Mich Am 174, 183, - W 2 d  - (1998) (Pdeff, c o m i n g  

324 FFiw26 755 (248) (KKO- sepzate daiei fer loss of coqaniomQ even though "those 

d a m ~ w  as a ,&st cam~guence ofthe bodily injuf' of d s e d e ~ ) .  In facast, most economic 

injuries "derive" from elienki &a? m nor immiiatdy associated W%I r$ injured p w ,  such as 

inncased casts hpesad by a supplier, or dccrsaerd incum derived fei~orst a cmrmer - 7 6  thohose 



sitcations do not disqua%@ on  oxh hate matioa grom& the claims of s plainw seeking 

damages from a wrongdoer, 

Coum reNar1y accept dab hat LIP& labeled ai derivative and that flow "merely ~ r n  

the mkfomes ~ k i t d  upon a third person by TIE dddm's a&." The c m o n  law allows so- 

d e d  "indirectn plaintiffs to recover h enuslerous ckmstances.ll 

f i e  trial court's mumazy  ejection of the ~ B W  c1aim I supposedly sdei-ivaLi~en or 

4. Numerous co&  ha^ smstdned health m e  payors9 dabs 
against the tobacco sompminies in the faee of the tobacco 
c m m p ~ a x  g r o h a t e  causa~on defense. 

Courts, both fcderl md state, rhat have addressed proximate cause issues in similar 

tobacco health rfxovery cases have made varying plicj d~isions."~ This Court must decide 

v a, 461 138 @J s a, 1983) (haep 
prcpanng m a c m e  public 5nmcial statement); Bgag v 

N 2 d  656 S Cr, 1969) (mqor  MIe far h m t e  bouarky m y  TO ghird pgar%r purchaser 
of land): v Qstertag, 19 Super Ct ,19641 (notary public attesting 
signature of woilg person); &in& v 2 4  Cal Bp%r 975 (Ct App, 1942) (inspector 
liable for negligent inspection of rermipes TO third party who mbse-quenff J pachased home); 
Y , 364 E d  685 (Cal S Ct, 1951) (attorney Ikbls for aegligent &aHag cf will to third 
party who o&eTSdise would have received 320 E d  96 (Cd S Ct, 1958) 
(en bac) (notary public liable for ncglig party who wodd ofherwise 
have received profits); Wted Slates , 161 F &pp I32 ($D Cd, 1958) 
(archit~ct held liable .to third pariy for 
Western Union Tel CQ v &&his, 430 So 399 (& S Q, 1926) (kkgnph emp 

BZ 275 @lY Ct App, 1922) (public wigher gable to W d  parbqj. 

174501 (ID -W, Marsh 30, 1999) (App Ex 8: Jrcm Worke~s i .ocU,jm No. 17 Ins Fun8 v 
mli? ivlomi, 23 F S q  26 773 @B Oh, 1988); Xenmcl?v f,zb!hore~s Djwct Council Health & 
Welfare T ~ S Z  ,in4 Y a1 Ee KDO- 24 P Sugp 2d 755 [PJD Ky, 1998); 2f&.hd 
Asbestos Worksrs Md F a d  v MoQ&, 9998 WL 432911 @ NY, 13c.t. 19, 1998) IApp 

(conticued.. .) 



whether the bounchy of proximate ccauss edmces the claims of these ~ishigaa non-profit Rmd 

plaintiffs, or whether, on aone policy bas%, the tobacco hduti.try Defendants' intentional 

&conduct involving fororaeeabIe ad intended hami tto t b s e  Funds is h u n e  from redress. 

B a d  on the csnside~atio~ previously descnW, the le cclaiPrrs should be allowed to proceed. 

'2(. . .continued) 

Umh, March 31,1999) (App EK 23; 
No. 397-0708 (SD W, A u , g t  12, 

, No. 2:97-0998 jSD W, Aug. 11, 1998) (App Ex ZZ). h d  s, 
o. 97CBPPl-05-511A (FranUh Co Corm011 Rms Ct, Aug. 28,1998) 

, No. 97-CV-328 @lane Ca C.ir itet, March 17, 1898) (App 

Courts dedbhg to ompanies' 
motions to dismiss bslude: , 1999 W 
App EXIS  6336 Qd Ck, Apd 8,1999) (App Ex 9) (fese&i~g the district soupt's pattial denial 

29,1999) (aifkanisg MCr COW' 
199X), md criticizing the 

W, Dee. 24, 138) {App Ex 8; 
n i 4 I o ~ ,  17 F Supp 2d 117 

Supp 22 622 @ Md 19981 
US Dist LEXS 5440 (SD 

LEXS 1820 (?WD Was$, Sm. 5 ,  1999) (App Ex Of; Williams $ kab Co v &neirail Tobacca 
630, NO. 98-553, &a Fa, Bes, 21, 1998) (Agp 2s Ail). 
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Ccunt II of the %:unds' conrplaht d&m &at DefendgD' conduct violated the Michigan 

Consumer Prorection Act (MCPA), MCE 445.981 et ~ q , ,  M ~ A  19.418(4) et seq., &eluding 

MCPA $3(1)(s), MCL 'L5.903(1)(~), which prhdes: 

(1) U*, blncmcionabb ar d~eptive mchods, acts op practices 
in the conduct of Bade or commerce . . . are dam md arc 
defined 8s lsoUows: , . , . 
(s) Fdhg to ~ v e d  a m~riePial fact, the arnis8ion of which $ads to 
mislead or deceive the sscamm, 54g2 which fact codd not be 
reamably known by the comumer. 

In eZle decision Mow, Judge Colombo applied the heme promate causation stadards to the 

MCPA claim as to dl oQra s W  in didsshg it (although he did reject Defendants' assertion 

ahae ody consumen can sue unda f i e  slamte): 

Defendants move for summy &spotition under M a  
2.116(C)(8) of &htEk'  claim under thi: Michigan C m e r  
Prokction Act @ereinafter MCPA], MCL 445.901 ct seq., a r m g  
that the Plaintiffs are nor a c o m e r  and have no sranding. 

Plaintiffs have cit& ease law d m o m a t h g  that MQA 
h s  been applied so compesitsm and persons $xEag products where 
they are -- where there are chins 02 ldecepri~c.7 arlvedsing, 

ia reply, Defecdmts as& these cases dealt with d k t  
injnjblries and not remote bjui5cs d legd  here. 

The reply EIed by &e D e f m m ,  51 effm, rakes the sme 
rfmfeness i l r g u ~ z  on which rh3 Court h &a@ gmnted 
s u m ~  disgosia;fon, Vith mpect to the s l h  that &e FMCPA 
limits to behg c a m a s ,  it t dm iss Court &era is 
m such Emitation AnrZ TO ths hgxtcnt &at SefsnhIs as d z b h g  
b t  me= was nu smding for &at ESQ~, th motion for 8a-y 
disposition u d m  MCR 3.116(C)(8) $ dcde2, 

D: $061, enp5asis added) 



The trial court msc9 in applykg Ihe sme proximate ma t ion  md moteness standard. 

to the MCPA claim as to the Fmds' cornon law C E m . l 3  "Because the &IDA is a remedial 

statute d~fgplcd to prohibit unfair p n c t i c ~  in imde o~ eomsPca, it must be liberally consmed 

to achieve its intended tooals, " &rdh Q ,223 Mi& App, 264,284, 545 

NW2d 877,886-87 (1999); tr 499 Mich App 461,471,502 iW2d 337, 

341 (1993).'* 

.b shown in Part I above, p~oxha te  causation - the bask an which Judge Colombo 

dismissed the MCPA claim - is a doctine exp~essly based in public policy. This nem that in 

areas in wacb the Legislature has enacted remedial stamtes, inc1udi MCPA, &ere is.a strong 

causation goand of remotend$, a doctrhd based an somob.  Jaw wherc no mcb special almgdiai 

p q o s e  is infmed, is inconsistent with the mandated In3era.I statutory intapration. &g u, 

M v me IJealtb Cw, 156 Mch kgpp 441,448,432 W 2 d  3S,41(198@ ( a w t r a ~ v e  

l3 me trial cow's enonem d d s 5 a I  ofthe h d s '  MQA elaim is particularly imponant 
bemuse the tobacco companies' d h e s  agaimt the state ofmhigan's MCPA Claim in its cost- 
recovev mit were rejected by Judge P;lmer, who held ahaQ ae $&&tory pre-5hg aotice was riot 
required. v , No. 9&-%281-CD, m a  &gbm Co Cir Ct, 1997 (App 
& I-T)), As in m y  otter s@ta, in Michigan the c protection aa claim vas a grimipd 
goupid for the state's assertion hat she tobacco companies were IdgaUy responsible for 
f~im&?fshg smoking--elated health care costs the mte had incmerl. 

'3% F h  empy a sbnilarly hpomnt role in pmvid'mg b d t h  me hn Michigan as does 
the state, ad &ek claims deserve aMas wcogniricn. According$, at a bare minimum on & 
appeal, ehe Fun&' MCPA r!ah should be dismissed and m d e d  for -Wer  pracsedings. 

14m,.l&~ 429 bfich 410,417,415 NW2d 206, 
208 (1987); pao2dag , 672 P h p p  lQ09, $821 (WD Mich 1987); 
Mayhall Q B Fond Co. &, 129 Msh App 17$, 341 FW2d 268 (4983) (broadly consmiing 
"loss" under the MQA to include sot only mr)aehy bss but &so he heusmtion of a plahtirs 
expeaation created by defendm's acriori~). The NlCFA's inrFendcd ptsbpose k to :'prohi'~it certain 
practices k Tadc 9r e m e r c e ,  mi3 to provide for cxt& r~rnedies.'' 199 Li1sh App a3 
470; &Igg&j .I Shtie?a~d Lin-, 141 Mch .4pp 40d,409,357 P15VZd 484,406 (1985) 



&&ion gmgPanting bmfils a f F - e d  despite ~mp10j~r'S ~ s s ~ ~ I ~ o u  of estoppel and lack of causation; 

" h w e  &e Workers' DisabiliQ Cmpgmtion act B remedial in mum, its bmedts shooukt nod 

be lightly set aside. Appfication of standard causation prbciple6 h this context would lead 10 

inequitable results. "). 

Judge Colombo's rejectice of Defendants' insistence rBat &e standkg provisions of the 

of this remedial rtamte. He enoneously failtd to apply a s b d a r  l&eral analysis to proximate 

causation under the Saute. 

Count I of the F&' emplaint alleges a aiolation of the Itfchigan M t r u s t  Refom Act 

), MCL 445.791 a seq., MW 21.90(1) a seq. The factual bsis fa the claim is that the 

tobacco companies compkd ta suppress competition among thmelvw over product quality -- 

is., a safer and less ad&ctiw product - aad to writMm1rl idomation regarling absoiute ad 

c o q m t i v e  psoducr safeq. (E.g., $284-94, 917-18, 128, 127, 14343,315) This is a classic 

horjzoneal anticompetitiue conspiracy m n g  compeMars, except &e the typical situation where 

prices are k e d ,  Be= it waras pro&a qua2ipy (md information about quality) that was jnvoived. 

Such dcompetiti1~e a&@ has bsen consis~enrly condmed as violating the a ~ m s t  

laws, s, PI LndianRead. hq, G86 US 49Zp 5OQ41 (1988) 

Icmspir~~q ro Pre'IgglI safety sods approval for conape&: produc%); 

En?. Qx Y Hvdrolevel Ccq, 456 7JS 556, 57-78 (9982) { c q i f a c y  ro mppress new md 

poicnrial?y s u p c n ~ r  "cut-ofF dmice); v m a  Fd of Deb, 476 U5 447,463 (19%) 

(mt im law covzrs defendants' "caccert,d . , , eiicrn LO ~rvj&alaad . . . insconation" about fheii 



s e r v i ~ s  k m  the imrm of defendam.' ~s~oB]E%s); vQ&& -' 

m, 435 US 679,697 (1978) (mlitmt covers c o q i f a q  interfering the product quality 

p~oduced by competitive markets). 

The kid court t i m i s d  the Fun& dab both en ebe general prowima~ causation 

grounds previously &cussed in Part I abovc (Ti-: 48-34) and for more specific rcasom relating 

to antiinst (Ti-: 54-59. The court c h a r a c e d  Eee 

the Funds' payment of health cars cosb of treating their phipants' mohg-related illnesses 

and concluded that they did not constitute injury to bushese or poperty. pr: 54-57) n e  trial 

court also believed that the %&' injury is %dah?d to the hpanPirome6idve d h "  md that the 

Funds "m riot commers or competitors in ghe market," vMc$ the COW ~onsl?lded meant that 

antitrust injury d standing requirements are not act. (R: 37-59) 

The f d s 9  satisfaction of mtimsr proximate causation nqircmenb is demonstrated in 

Part I above, The Funds arc the fist and ody entities tht paid for the mdid corn at &me, md 

Defendants' alleged mtimst misconduct was intentional in irnflisting chase hjnrics on the Funds. 

A p r i  cmidmadon in msfzhiq the Fun&' sm@ under the factom t that 210 other 

persm (eluding moh~) em bag t h e  &tmt clairms a g M  ehe tobacco companies, so the 

Fun.& the o#Eyp&es *m can vhdicate the hedwst ataQkk purposes, Part I( ) above; 

m, 459 US at 542 (skadbg is not d&&cl if 2 would be "Wly to I s a ~ g  a $i@iticznt ~vlolation 

uadst~~ted or uslsmedied*). 

The Pun& dso met the "%,jury ro bmhss or property" ~q&eaneat of %kU 5180, 

WICL &5.778(2]. Connary to the court's observations, &.e asrase authority cclearly allows a 

p l W  r~ sue for damages ?o i$ ":bmhas or gr~ptzri-jj~ flow& from physicd i~juy +Aicred 

on othe.~~. 3 Seheid:er, 510 U3 959 {1994), B h i ' c o ~ ~ m  srnidc2n.g ma bmd a w  h ~ e  
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explicitly held titat identical fund injuries mnsti&ted i n j q  TO "business of property." 

Workem h c a l  Fund, 23 Fhp2d at 792-93; ,Dl Fmpp2d at 759; & 

Jenev Cape-, 14 P &pp 28 at 338-39, 

W e r ,  alelrough Judge Colofnba asserted t h r  Judge Glazer rejected the: state's 

"business or propesty" grounds (Tr: 56), that was not a pw of Judge Glazer's holdig. &g 

B, @ 89 at 6. 

In %addition, standing under is particularly rs1aed because of the statutory language 

pbat - unlike the federal m2imsT mate, 34 of  lhe Qayton Act - allow suit by a person "injured 

dii-ectb or indirectly". MCL 445,778(2). MiiEhigaa c o w  censkzm@ treat such deviations from 

a federal or mode1 sat* as signir"lsai9. 8 s  u, Lwence Bakin~  & v 

308 Mch %9g, 2@,13 W Z d  260 (1944), w &a 323 W 738 (1944); 

v $kc&, 227 Mich App 187, 494, 575 W 2 d  313 (1997); 

Q, 210 Mieh dpp 222,227-28, - NW2d - 095); 

339,326, 486 W 2 d  9411 (1992); v , 111 Mich App 441, 

445,314 NW2d 648 (1981). 

The trial cm, rely& on m, held %hat the stahate's ase afthe tern "iadipectly" did 

net broaden stmdbg ia g e n d  - raker, Ihr: court believed that he tern re f~md only ta 

"dire62 prmhases" @.em, puckism I a w  in a $gain o f p r d u c ~  dish'bution) as p l a h ~ s ,  fir: 

56) This is c o m j  a  he plain meaning of the stam3rgr laxgmgc; indeed, rhe m "puchassr" 

a n o d  used in the swtz at all. 0th state courts with s i m k  stars anri$~$t s*tutory provisiem 

interpret rhe - " W i c t l y "  to modify &E word injwe md hold &a? the use of the tern 

"hdircctly" broadem the scope of the statme lo exmd pro~mtirn to hdiTx'y inju~ed in 

c k c W a n e e s  similaP 10 hae. a, u, Si4t5 of ?dwf̂ & 11' D m ,  1997 VI,  

3CI 
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540913, *20 @fd Ck a, May 21, 1997) (Am Bx 8.) (skte hs st~d'ktg to sue under stale 

antitnm a a  n g d e s s  of standkg under t!~c & p n  Act); v west Cdlulay, 

%B Cal Rpa 2d 308 (Crd f.3 App, 1993) (dth~ugh ~ o m i a  jaw requires "aei(mst injury" as in 

Cky6on k t ,  the state statute, which provides "for lawsuits by injured perms who dealt 'directly 

or indirectly'" with offenden is broader iu scope); v ,551 W 2 d  

h&iecrlyn was aa "gxpansive grann: of slandhg"), The Imgwge sf lKAM thus conadicts tbe 

trial court's m o w  seading. 

The court &e ronsludd that antitrust injury mdw was lacking cm the basis 

b t  tbc Funds " a e  not consumers or conapetitors in &e markst" m: 59) md hat there is "no 

sonneetion" between the Funds' shims and A& claim that conpetition was suprased in the 

market for developing safer &sthe products. (Tr: 58) hf she $id court was mistaken in 

believing &it "somumer or competitor" stator; vas to satisfy eptiiwt injury, a d  did 

not appciate bat the Fun&' hjuria an atbibtable to a mricempetiti~e aspect of the tobacco 

companim' violations of M . W .  

"htim injUrjJ" b a s e p a f c  ~ q ~ e m e n t  applicable to dmst  dhs, defhed as i q jm~ 

"araiburable m an anticompetitive aspect o f t k  practice vlnder scfutbj." 

v ~ e m l m n ,  @a, 499 W 328,334 (1990]. If is "hjwj of me type the mtilTUst laws were 

in??nded to prevent aud ?hat floUwi from qvhi& ma%= ddea&nPs7 acts u.da61.  The injury 

s'nould reflect the aneicompetifiifivc effect either or the violation or of ai%icompttiti~~e atti; made 

posslale by the violation." vReklo BOF~-~~-&&&&XL 4 9  W 437,439 (1977; 

Zenifh Rzdio C o q ,  395 US at 329, The i q & m e n ~  is desiged IC 5iter out claims where the 

d g e 6  injury would be due topi-c-smpetidve effects of& drfcn&nr9s canduc~. 



- 
Here, Lhe Funds dege shat D,=&daats Conspired RCI mpprcss eafcr products and safe@ 

hfomtion.  'When those safer products a d  Wom.rien ,#.:re denied, itjollobugd closely and 

bogica!ly z&f r32e costs of suck m'sco-t were .~@aliZad thr'sagh hemmed m d f e ~ !  cem. 

D e f m h ~ '  course of inisconduct reguirea that vast gs@gmea.ts of &e bealtg m e  industry andthe 

people it covered be misled aboU the dangers of 5maZdag for w ~ X I C  possible and be deprived 

cfsaf~r;products. y r%.; .A , No, 98 C 2612, 

1999 LEZS 4573 at $10 @ID IU, April 6, 19991 (App 3% 13') ("defenaiaae~ would mt haye been 

in a position to &e the enornous pmfits sf its bdus@~ wlthoub $he compelled and uslkaowh-g 

subsidization byB heal& cme payors). Thergfore, the Funds' injury direay reflects the 

anticolnpeeifive aspects a d  effects of Defen%nts' misconduct; cmaidy, no "'procompetitive" 

results have been identified. 

In assessing admse mjw, h r e  is no recpkmmrt "at the injured plaintiff be a 

"somumern m markt participant. No reasm could exist ta smen out my plaintiffs ( a s d ~ g  

they satisfu the ~ & E T  factors) whosc bjurim flov from dc~-qeti t ive a p c ~ B  of the chalIenged 

c o d a ,  just becausc %hey arc oat a c o m a  of the defeu.dmt9s p d ~ t s .  TMXU provides that 

CIay~m Act, wilb i~ less e?tpmis% language, " d m  not cantbe its psoeespjon ,no c o m e r s ,  or 

to purchasers, or to co~peti t~rs,  or to sellers. The Act is,coapr~hemive in its terns and 



.. 

for ~J.ai&fs w.ho are not in inc cakgori~s 0.6 compesieor, c o m e r  or &ed r d e t  papticipm~,'~ 

h &, momver, the heow rejected %he n d o n  that a plhtiff must 5& in the "area of the 

economy which is endangered by a bmkdom of competitive c d t i o n s  in a paTticudia h~dusrry.~ 

: Moreover, %he sjni%ar language in MCPA $11(2), M a  445.911(2), pwdni-w suit by "a 

persm" who suffers loss as a r e d t  of' a violation of ofe MCIBA, has been d o r d y  hferpreted 

(as the trial judge recognized [Fr: 60-611) 10 not be 1 i & d  to ccmumers or competitors in he 

market. (See discussioa in Part rt Nlo.w), 

Contrary to &e heal cou~t's opinion, There is ample surhoiity for 511din.g mtitmsr injury 

where the plaintiff is not a consumer of the defendant, if fo~seeable hiury due to mticompetiti~e 

effe- is "inextricabIy intertwined" with ajblrg, of others who are affected directly by the llack of 

ehaiee or $ other ~ s R a i g l  i!~ the reatraiaed market, Thus, the plaintiff did mt 

purchase hxmmce pdkies, Her mp10ym did. It d c d  that &ztWs injury was foreseeable 

and bnextricably inktwined with injury io those ki the restmined market. Such f n t e m g  was 

present bscme she (nat the mp1oyes)pnid the bllh remlthg k~rn &c c o q h c y ,  McCready, 

'5 & 
I -3 

~ 0 5 t - p ~ ~ ~  COnecact has aaitmt s c m g  m t o ~ t o r  ja m k d  in which 
prices were &ed}; CaliWa& Y ,490 US 93,102 n6 149891; m, 459 W 
zt 541-42 (mioaized subcontractors would &R at&uk.g dtho~gh not conpetitoas or cornmess 
of the siefdauts). 

l6 AGG did obsws, in fhdkig no m5m.1~~ h jq  for f i e  union p l a i d 5  sia Wt case,  at 
b e  plaiatiE was slot a c o m e r  or a cmpetism in h e  restrained m a k t .  a, at 539: But the 

ourt ilowh~rre contnqlened 9s clea rejection a% m ~~~~~&mommy t&. Nor did ir B V ~ K U ~ C  
Fr as ir was oveKuiig . It simply iodisateszi5 a ~ a o n  why mder the facts 3f the 
base it was "net cleat whahrhet ?he [urtio2 plaWFs] kImb vould be scrred or rlissswcd by 
&ced eoqp ie ion  in Bz market." 2 3 8  C m  thrn applied *& rssz of vhether the injury 
B dse ro ?TO- or anti-competiti~e aspects of he violation. 



Eem, the &ads' hjurim arc similarly i.ucficably intenwined with injuries suffered by 

market participmts (smokers d ~ r i v e d  of a cbice of sa5m produrn) in that &e Funds paid the 

biXs redt ing h m  the r r s m t .  As h e  @out put it: "Her psychologist ithe direct 

%getn of ehe coslspb'acy] can link no caajfn of injury. to himself because] . . . he has b@n fully 

paid . , , , mt is not the employer as purchaser, but i.18 employees as nbssriben, who are ouf 

of pock& as a consequence of the gki~'s fdw to ppq bpns5ts." 457 US at 435, Here, it is not 

the smokers as consumers buying tobacco, but their Fun& as health m payors, who arc out-of- 

pocket for medical costs as a r d t  of the failure of fhc tobacco market to o a r  the choice of safer 

froom Yhe resaaint; rhis is all the market pafeicipation that is required for standing. 

Any '~wnsurraer" litmus rest for atitmt aju.ry would corndiet the cases relating to 

"inexticably intertwined" iajury a d  the U.9. hprexne Court's dmctive that black-letter rules 

should not be hposcd. Here, the close r ~ ~ a ! 5 o ~ ~ p  betsY%n the hsticomefidve aspects of 

Defendam' an-titmt violatiom and the Tmstr' aobaodc hjnjuries $el& the clear conclusion that 

anrime injury is present. 



The mas claim that Defendauts exmted a fpaud111em come of conduct, includi 

placiag before the public deceptive and mkleacbg sratements, in violation of g6 of the Mchigan 

Pricing and Advestiskg Act ("REPM") ( r e f e d  to by the aid coust as ahe "False Advertising 

under WAA 310(2), MCL lkl5.360(2). (71377-379) Section 6(1) of fhc WAA pro-vides: "[A] 

person shall not howingly make, publish, f i s s h k ,  circulate, or place before %he public an 

advertisemem which contains a statem~nt or representation which is untrue, deceptive, or 

misbading." MCL $45.356(1). Under WM #JO(2)%), MCL M.350(2)9 a person who "suffers 

loss as a r e d s  of a violation of chi% act" my me for damages. Accordingly, tI-18 Funds' 

camplaint, packing the sta~~tcry language verbatim, alleges that "as a &-ect and prosrimate result 

of Pefendaats'] wongfUl activity, Raintiff Funds md Qass members have suffaed 'and will 

The id court held that those atlegatiom fail to sate a claim bemuse plaintiffs supposedly 

did not also allege "reliance". Its entire l~oldkg on this point was: 

A claim uader MCL 45.456(5) is to be comfn~d  with 
~ference to s common law fraud c1&. v 
u1 129 Mch App 171, 182 ((1963), ~sliaflce is an dement of 
bud. Bi Vav Motor Cq v WRawestm CQ, 993 Xdh 330,345 
(1976). 

The claim mder MCL 45.356(1) asserts m rel.iace. 
Comequedy, the motion for mmaq disposition under MCW 
2.916(C)(g) k granted as bo this claim. (Tr~p: 59-60). 
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prohibits (1) a person (2) from howing1y (3) di$s&bg or placing before the public (4) an 

aumdes an individual or class action for a violation of $6(1) by (6) a person CS) who suffers loss 

(g) % a  result of a violation dfhe aa. "Relimce" is eenspicuously absmt from this eaaarstive 

jiisr, dearly hdisatbg that 'ihe Legislam rgid not iiltmd to require it. a, QL, v'EIF4!%, 

436 Mich 714, 721, 441 P$bV2d 703 (1990) (omission of elemat S.~IOVS le@slafive inteat mt to 

requiPe it; statute should be read litexally unless maniidy wntradictorg to its purpose or if 

necessary to correct an absurd md unjust xesbile); 

bhdzs v W, 207 Mich App A91,497 (as%); 

Thus, wMe %he statute requires hat the false statement cQWe the loss, it clearly does not 

limit the class of persons who may sue to those who acmally relied on the statement, A person 

may sue for a c W  damages dmd, whether or not be a c M y  heard and relied on ths deceptive 

statement, so long as his loss asults &om a violation of $6. Rere, for ormp1e, the Funds 

suffixed subsmtial losses to their assets as a result of Defedants' false adv&&img by, among 

other tkings, paying for &e health care and =laled costs of  &ease aid addiction caused by 

sommpfian of the tobacco producm being advertiswi. ('8378) 

It is &rely proper m use a aeU-dehed Em from %hp cummo~ law to interpret the same 

er similar iem actually found in a stank. &, B , 393 ~lilich 1, 9-10, 

247 m2r4 530 (194@, SllY -&e Ma.! judge used Ifiz common lav for a veqi dSeresr puqose - 

zo supply a new element nor fond ij3. the s ~ m t o r j  text. 

hdeed, the we. eited by the mi ~ l i  , 129 M& App 148, 

341 FX22 268 (19831, cleariy limits use or'& mmon bw fa 8t;iiutoi-j &erpre%asion m terms 

s c d y  contained in a staute. "Pjj spec13ing la 891) sP !h8 PA . , , sthat is? m$er to bring suit 



a pla i t ln j7m s@eu a 'boss' as il rnrle of tk statutory violation, the he&lamre, we conclude, 

has hcofpora~d in the acxn &e common law requirement of injug." 129 Mi& App 183 

(emphasis added). Thus, it is precisely 'became t h ~  LegbIame chose to include in ehg biFM a 

em ("loss") similar to a common law fraud concept (injury) that the specific statutobJr tern 

should be constmed with reference .so the cornon law. A c e o r ~ g ~ j  the ti?aI corn e w d  in 

imposing a r e l i e  requitemenr whm none is specified in aatute.17 

Rulings as to parallel proeliou of 911(2) of the MQA, MCLA 45.91 1(2), aIso make 

clear that rdiancc is not ~quiped haexin L i e  g10(2) of ehe iVPAB, MCPA flI(2) pennits "a 

person who &erf loss as a r e d t  of a violation of +a act" to saie. Anrl as with g10(2), 

held that MQA ill0 should also be coastrued with refe~ence to Za theomon law ton 

Moreover, rao Midigan case holds that reliance is ~LI element of a daim under the 
WAA. reference to the common law was abed solely at %he me&g of "lossn in 
$10(2) of the statute, MCL 4-45.360(2) - not at the elemen& of b violation of PAA $6(1), MCL 
4-5.356(1), for which the MaI judge mneously cited , (Tr: 599) & see Pantelas v 

9 ?vkh App 273 (1988) (aggravation is not a recoverable "loss"), 
was cencmcd with r e f i g  the neontom of the injw component 

ai a f &% action: " interpreted &e above secrion and deremiwd &at appellanr musr 
suffm a loss as a result oftbe statutory violation b e f o ~  xcovery is allowed." Id at 275. 

le is well setsled that "[uldess the ccantexz indicates otheruise, x~ords or phases to a 
prmkion .that we= used in a prior act pertaining to the sm subject matter Wl be comtnaed 3-n 
the same s~nse, , , . 7 % ~  same. rule has been applied even where %he hc: js only mbsgaatidly 
ekdaf ."  23 Suthmland Statutohv gSS.Oa (5th d.3 

6'i99y, imtutees re%amg to 'tk $same general subject mter or kayi.9 .ihe aame puqase 
or object are considered to be in pan' and are interpiered in bigkt of the comparable 
provisions of the other, %rZ, at 851.03; Ga~d Roads Fd'n v 333 Mich 352, 
361, 53 NTVd 481 (1952). 

The lcgislauvc in~111. to i~&rpr& sWar ?baser; simila~ly h wen s~oager where Ihe 
stamm are enacted ia the hesame legislatiye session, as w e r ~  the MCPA (PA 1976, No, 331) aud 
ihi: MPM (PA 1976, $TO. 449). 29 Suiie~Iand COTIS=&, at $51.03; && r 
Secrtarv of Srai.e, 323 608, 193, 41 ?W2d 4 1  (l95Of; G o ~ d  Roads Fed'n Y 3 0 ~ r d  of  
Canvnsse~, m, 333 9lich at 35142. 



of fraud. &l ar 182-184. Bue under MCPA $jI11Q), ix h clsk e$at wen a mp1-6.0n~a who 

suffers loss %ram a false or deceptive advertisem, eyen if she did slot 'rely" on it, m y  sue for 

damages. JaRh v ,764 P &pp 1223 (ED Mch, 1990) (orthopedic 

mgem could sue baseball bases mufaetura md dktf'butor who m dvenisemenr creating a 

false impmsion that the wgem mdoaed the product); v ,853 

F Sum 965.970 033 Mid,  1994) (a "person" hat  was a compritor, not a c a n m e r  relying on 

defwbrt's advertisements, could me under the bAWA bemuse "nothiq in the hem of the statute 

suggests an hti?ntion on ibe part of ?.be hee@slam~" to limit to consmew the right of action 

mated under ehe MCPAn ( e ~ t p b i s  ddeel)). hdepd, the pgrl~i~tiffs h both &g~& 2nd 

Za$an, as -he partier possessing the infomation about &e Mse or rnislmdhg m&re of fne 

advertisments in question, cledy did nos rely on and were net misled $ the ds. 

Sfmilarly, as pmons" &it sufieed loss as a result dthe tobacco industry's violation of 

the MPAA, he. Fan& my Mug ara actionunder kPrl# $10. ?Tie orial corn's restri~on of such 

actions to penom who Y ~ l y J '  on a slciedant's fdse advertisement -- i.e,, c o m e r s  -- is found 

nowhere kt Ehe sbst~~mry "mt; is m ~ p a a e d  by a single sass; h hcoco~;sistent MT!J 

YiaIaees well-settled gdncipIes of stam~ory consmtctim; is eonmy to judicial decisiom 

interprcli~g Ihe p d d  powhioas of @.e MCPA; md c o m e e e s  the remedial purpose of thi: 

N1PsbU. 

Fkidy, cvcn if "rehcc" w m  requkad hers, the Fmds e i i c b d y  allege it. ake erid 

c o w  rejected Defendantse smts~w &at the $azfds' 5awd anr! &epsesmBgoaa c a m o n  Iaw 

rlains do not s u E c i d y  a l lsg  jatstigable r&rncc,. h01h.g that 7344 of h e  complaint did 

auE~imtly dzg ju&ole r c b e .  (Ti-: 61-62) For s,$~mpie, &e Funds %&&" by me sooner 

impiemcntiag smoking cessation p m ~ ,  PmpC3h 375 iacorparates '1349 kto Count UTj. 
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(driolatim of bfPM). 23ercfore, the "jtmiEab1e reliance" sufficiently alleged eo mpport Be 

Fwd's  omo on law h u d  ascl misrqnsm&rion &I& was &o alleged by %he h d s  with 

r q e c s  ta the fdse advertising daim under the heM, 

Count N of& complaint alleges fhai Defendants herdonally failed b.peform a speck1 

duty, assumed by-Defendants throtngh their promisea %sad aatements since the MIy 1950's. 

(T9342-350, 352) The trial court rejected this claim on the p-owd h t  it doubted t i ic q~ery 

existence of suck a cause of action 62), wMch ia a que$&io$ of first impression in Michigan. 

Michigan law, however, permits resovery for economic losses, despite the lack of any 

&ysid harm (or barin to chattel) for the inhueional ton of ~~ in fhe $educemat, Ruron 

Y h, 209 Mich App 365, 532 W 2 d  541 

(1994). The &LQQ court, in reaching its decision to permit economic recovery for Baud, noted 

that "bhe e m e r a  m d  is clearly %owmi creating an exception to the ecmo& loss doctrine for 

a select goup of heaional gCi%." a at 370. $g s, San Frmciso v ,957 

F Supp 1130, 1142-43 Cal, 1994) (rssogd.zing that the Befadma codd be held liable for 

"pm$ economic loss" basd on the plaintiffs' picadig of iatmtional breach of an assumed 

durn: Y 

phini-8" so@ ..cowry for orw~omic d e r  than plqjsical harn did not defeat p W s '  cause 

of action for breach of an assumed duty). v 

& Tzlema~fi CQQ, 550 FSup 10.3 (B Mian, 198.2) { b z d  in the ininducement and 

misrzpmentation); intersat2 SecuriPies COT Y ITaver COT, 920 E d  469,776 all (CA 11,1991) 

(ZeEmsisiall); P/IoomanMf& 71 m, 91 a Zd 69,435 -83.13 443 (1982) (l~I&onal 
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misrepresentation); YerbZood .r , 180 abl App 3d 967,536 NE2d 

11% (19H); v 

(1987) ( i n ~ r i ~ o ~  iiimference with contractual relations). 

The paucity of regorred cases or histotical context for h e  tog  of inknrioaaI breach of 

specid duty is hardly surprirkg given 2hs m i g e  factual BC&O under which such a tort wouId 

arise. &re, DefeBdmb undertook a special duty by aEkmative1y n ~ m h g  the public, including 

the Funas, thaf %hey would &close all mtedal Bsfs about tobacco use, heal& and addiction. {f 7 

lOClW, 120, 122,256-266, 544-345) 

Thar pledge my have been a eaud and misrgp~senmtion korn ahe outset - %he umal case, 

in which suit on thososg tm would povide a ~ m d y .  Or, alternatively, the: pledge my have been 

a genuine undertaking by Sefendmts of a special duty whish subsequently was inteaionally 

bmched. Either way, tk FUR& wen injured as a result of the conduct, and they ma entitled to 

plead relief h ehe alternative. 

The intentional breach of a q e s h l  duty would andeed be a rape fort, albeit a pariicularly 

egregious one. Since Michigan law ~esogeizes a negligent breach of a s p e d  duty, v 

wrong oi  an ktenional breach. Cornistea wiih Emxi, eeonQf[bic recovery should be permitted 

for ioss wnong. 

:ONB:LmIoN 
u3 

'I& lawmit repmeats an effon by ?he Funds m re60~er damqcs for .LAe costly a 
--L 

wrongdoing ro&ned by Pefenh?s decades of &%ng ID hed& care payor3 the cc~sts 
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The trial soure's &ismissd of the ease amounts to a Ydpdhg that b e  hem&' dabs *were so 

clearly unenforteable ns s matter of law that no factual development could possibly justify a right 

no recover. MCR 2.136(C)(8). "&at wzs ckarly e m .  E Y ~ R  ehc trial court e q ~ s s &  doubr 

whether its ruling was con@6t. U d e r  be applicable sta~daPds, lhe .%ads' c~aiins satisfy 

proximate causation and all 0th legd r@ements. 

a rnQrn$rnD 

For the sworn artindated above, &e ZleMal court's dimi$sal of the Fm&' causes BT action 

should be reversed a d  ePle Funds' c W  should be rebrated. 

By: 

BW P. w ~ h a  (P~?IKZ) 
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