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F e b r u a r y  2 ,  1 9 8 2  

Mr. 0. James Linenberger  
Deputy C i t y  Hanager 

- C i t y  of San Mateo 
330 West Twentieth Avenue 

. . San Mateo, C a l i f o r n i a  94403 

Dear Mr. Linnenberger:  

I n  response  t o  your l e t t e r  of January 25, 1982, t h e r e  a r e  a number of a r e a s  
where you have e r r e d  i n  your a n a l y s i s  of !I->I-B and i t s  a p p l i c a t i o n  t o  t h e  
i s s u e s  be fo r e  us. 

The c o u r t s ,  i n  t h e  c a s e s  c i t e d  t o  you, d i d  n o t  d i f f e r e n t i a t e  between new, 
e x i s t i n g  o r  r e t i r e d  employees and t h e  i s s u e s  r u l e d  on p e r t a i n e d  t o  what a r e  
mandatory s u b j e c t s  f o r  ba rga in ing .  I t  i s  obvious from those  c a s e s  t h a t  t h e  
c i t y  has  a  mandatory o b l i g a t i o n  t o  conply w i t h  t h e  s t a t u t o r y  requi rements  
of ?I->I-B. 

I n  your l e t t e r  you c i t e  Government Code S.3504 a s  having  precedence  ove r  
what i s s u e s  a r e  s u b j e c t  t o  meet and con fe r .  I n  F i r e  F i g h t e r s  Union v s .  C i t y  
of  V a l l e j o  t h e  Court  d i r e c t e d  its a t t e n t i o n  t o  t h e  language  a t  t h e  end of 
S e c t i o n  3504 which limits meet ing  and c o n f e r r i n g  on "mer i t s ,  n e c e s s i t y  o r  
o r g a n i z a t i o n  of  any s e r v i c e  o r  a c t i v i t y  provided by law o r  execu t i ve  o rde r . "  
The Court  h e l d  t h a t  t h i s  language should no t  be read  a s  making t h e  scope  of 
r e p r e s e n t a t i o n  under t h e  M-11-B Act narrower than t h e  scope  of  ba rga in ing  i n  
t h e  p r i v a t e  s e c t o r .  

" ~ l t h o u g h  t h e  NLRA does  n o t  c o n t a i n  s p e c i f i c  vord ing  comparable 
t o  t h e  ' m e r i t s ,  n e c e s s i t y  o r  o r g a n i z a t i o n '  t e rminology i n  t h e  
c i t y  c h 3 r t c r  and t h e  s t a t e  a c t ,  t h e  unde r ly ing  f e a r  t h a t  gener-  
a t e d  t h i s  language - t h a t  is, t h a t  wages, hou r s  and working 
c o n d i t  ons could be expanded beyond r r a sonab l e  boundar ies  t o  
dep r ive  an  employer of h i s  l e g i t i n a t e  managcme,nt p r e r o g a t i v e s  - 
l i e s  imbedded i n  Ecdcra l  prccedcnts  undcr tlic N1,Rr\. As a review 
of f e d e r a l  c a se  law i n  t h i s  F ic ld  demons t r a t e s ,  t he  t r e p i d a t i o n  
t h a t  t h e  union would extent1 i t s  province  i n t o  m a t t e r s  t h a t  should  
p rope r ly  remain i n  tile hands of employors has  been i nco rpo ra t ed  
i n t o  t h e  i n t c r p r c t a t i o n  of t h c  scope of 'wagcs,  i iours and tcr-s  
and cond i t i ons  or' cmplojmcnt. '  
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" ~ h u s ,  because t h e  f e d e r a l  d e c i s i o n s  e f f e c t i v e l y  r e f l e c t  t h e  -- 
same i n t e r e s t s  a s  those  t h a t  prompted t h e  i n c l u s i o n  of t h e  -- 
'me r i t s ,  n ece s s i t y  o r  o rgan i za t i on1  barga in ing  l i m i t a t i o n  i n  
t h e  c h a r t e r  p rov i s i on  and s t a t e  a c t ,  t h e  f e d e r a l  p receden ts  
p r o v i d e  r e l i a b l e  i f  analogous a u t h o r i t y  on t h e  i s sue . "  

The V a l l e j o  c a s e  went on t o  hold t h a t  s u b j e c t s  such a s  s chedu l e s ,  vacanc i e s ,  
promotions, manning procedure ,  work load ,  and personne l  r educ t i on  were a l l  - 
w i t h i n  t h e  scope of r ep r e sen t a t i on .  

. # 
Our c u r r e n t  agreement, Sec t i on  23,  Phys i ca l  F i t n e s s ,  s e t s  f o r t h  t h e  t ype  of 

1 

s t anda rds  an employee i s  requ i red  t o  comply wi th .  No mention is made of any 
i n d i v i d u a l  c o n t r a c t u a l  commitlent. Is t h e  c i t y  now t ak ing  t h e  p o s i t i o n  t ha i  

1 .c, GC S.3504  preempts the  p rov i s i ons  i n  our c u r r e n t  c o n t r a c t  p e r t a i n i n g  t o  physi- 
' .  ' ca l  f i t n e s s ?  I f  t h e  fo rego ing  is an  accura ' te  assumption,  then your p o s i t i o n  

would be c o n t r a r y  t o  cu r r en t  C a l i f o r n i a  Labor Lnrr and t o  t h e  a p p r o p r i a t e  pro- 
v i s i o n  of our  cu r r en t  Plemorandum of Understanding. I t  is indeed ve ry  d i f f i -  
c u l t  t o  review your p o s i t i o n  with  any degree  of o b j e c t i v i t y  when i n  f a c t  we 
have met and conferred i n  t he  p a s t  on p h y s i c a l  f i t n e s s .  

F i n a l l y ,  i t  is our p o s i t i o n  t h a t  u n t i l  you comply with  Government Code . 

S.3500 - 3511 o f  the  S t a t e  of C a l i f o r n i a ,  Local 2400 r e f u s e s  t o  accep t  t h e  i m -  
p lementat ion of"physica1 s t anda rds  and no smoking c l ause . "  

We are w i l l i n g  t o  meet and con fe r  on t he  i s s u e s  a t  any mutual ly  ag r eeab l e  t ime  
and p lace .  , 

S i n c e r e l y ,  

L E O  C. :iIDDENTIORF 
Labor Re l a t i ons  Rep re sen t a t i ve  
Para  l e g a l  

cc:  Flayor and Ci ty  Council  
Ron Ifunier,  D i s t r i c t  Vice P r e s i d e n t ,  Local .2400 
Richard Graham, D i s t r i c t  Vice P r e s i d e n t ,  Local  2400 


