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Sub jec t :  Labor Hearing;  AFGE Grievance on HIES-mqking Ban 

A h e a r i n g  was he ld  today be fo re  an Adminis t ra t ive  Law Judge 
a t  t h e  Fede ra l  Labor R e l a t i o n s  Au thor i ty  ( F L U )  concerning t h e  
Department of Ueal th  and Human Se rv ices  (HHS) p o l i c y  r e q u i r i n g  
smoke-free environments i n  a l l  HHS occupied space .  The American 
F e d e g a t i ~ n  of Governanent Employees (AFGE) has  charged HE& with an  
u n f a i r  l a b o r  p r a c t i c e  f o r  imposing a ban wi thout  barga in ing  w i t h  
t h e  union,  

HHS wi tnes ses  inc luded  Ron Davis (OSH), James Repace (EPA), 
and Surgeon General  Koop. AFGE presen ted  no wi tnesses .  I 
a r r i v e d  a t  t h e  hea r ing  a s  Davis' t es t imony was drawing t o  a 
c l o s e ,  s o  1 am unable t o  r e p o r t  on h i s  comments. 

Repace s a i d  it i s  n e i t h e r  p r a c t i c a l  no r  economic t o  i n c r e a s e  
v e n t i l a t i o n  i n  o r d e r  t o  reduce cancer  r i s k  t o  an accep tab le  
l e v e l .  V e n t i l a t i o n  r a t e s ,  he s a i d ,  must be inc reased  by 44%- zSL 
t imes  t o  reach an  accep tab le  cancer  r i s k  l e v e l .  V e n t i l a t i o n  i s  
no t  t h e  answer,  Repace remarked; t h e  sou rce  -- c i g a r e t e  smoke -- - 
must be e l imina ted .  "Everyone ag rees , "  he s a i d ,  t h a t  i n  a s i c k  
b u i l d i n g ,  t h e  f i r s t  s t e p  toward remedia l  a c t i o n  is a smoking ban. 

Although AFGE's a t t o r n e y  go t  him t o  admit  t h a t  l a b o r  groups 
should be involved i n  t h e  formula t ion  of workplace smoking 
p o l i c i e s ,  Surgeon General  Koop s t r e s s e d  t h a t  pe rmi t t i ng  any 
smoking w i t h i n  t h e  Pub l i c  Health S e r v i c e  (PBS) damage8 t h e  
c r e d i b i l i t y  of t h e  agency. Koop s a i d  h e  f e e l s  h y p o c r i t i c a l  
a sk ing  employers t o  ban smoking i f  t h e  f e d e r a l  government permi ts  
i t s  h e a l t h  department employees t o  smoke, even i n  r e s t r i c t e d  
a r e a s .  

Two o t h e r s ,  a l a b o r  r e l a t i o n s  o f f i c e r  and a personnel  
d i r e c t o r ,  appeared a s  wi tnesses  f o r  HHS. Both o u t l i n e d  l a s t  
y e a r ' s  even t s  and d i s c u s s i o n s  l ead ing  t o  adopt ion  of t he  smoking 
p o l i c y  based on "compelling need." They s a i d  t h e  union was 
n o t i f i e d  i n  August 1987 of t he  smoking ban,  t h e  subs tance  of 
which was non-negotiable .  HHS s a i d  i t  was w i l l i n g  t o  d i scuss  
impact and implementation p roposa l s ,  however, none were 
for thcoming from t h e  union. 



The judge heard c los ing remarks from the  BIIS lawyer who, 
along w i t h  the  AFGE counsel, plans t o  submit more i n  post-hearing 
b r i e f s  by A p r i l  4. The agency's mission, v i s  a v i s  the  
compelling need argument, w i l l  be under the judge's scrutiny.  
The issue of compelling need and whether it i s  subject  t o  the  
co l l ec t i ve  bargaining process is cur ren t ly  being reviewed i n  a 
case before the  Supreme Court. The judge i n  today's hearing . in fe r red  t h a t  h i s  decision would be based upon the outcome of the 
Supreme Court case. 
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