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I want to say a few words today about a prominent proposal to
strengthen the non-proliferation regime, a proposal that is, in my judgment, creative, forward-looking, simple, elegant and unwise.
On January 10, 2003, faced with charges that it had violated the
Non-Proliferation Treaty (NPT), North Korea announced an "automatic
and immediate effectuation"' of its withdrawal from the NPT, an action
that requires three months' notice under the Treaty.2 More recently, Iran has
faced charges that it, too, has violated the NPT and threatened that it, too,
may withdraw from that Treaty.4 So the question arises: what can be done
to prevent states from reneging on their non-proliferation obligations
simply by withdrawing from the treaty that imposes those obligations?
The Iranian and North Korean actions remind us again of a longstanding but disquieting weakness in the non-proliferation regime: a party
to the NPT with nuclear weapons aspirations need not actually breach the
Treaty's terms to escape its commitments, for a party confronting unwanted
NPT limits on its right to develop nuclear weapons can easily escape those
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restrictions simply by giving three months' notice and withdrawing from
the Treaty. The state, of course, continues to be responsible for its breaches
that occurred while it was a party. But after the Treaty is terminated, the
state has no further obligations to meet the Treaty's requirements.
Faced with what would appear to be this gaping hole in the Treaty,
the Director General of the International Atomic Energy Agency (IAEA)
has proposed what might seem an obvious solution: simply eliminate the
right to withdraw from the Treaty. "[N]o country should be allowed to
withdraw from the treaty," Mohamed ElBaradei has suggested.' The
advantages of this straightforward idea seem self-evident. States such as
North Korea and Iran would no longer have the option of moving clandestinely right up to the brink of the Treaty's limits and then surprising the
international community with a "break-out" in which they proceed,
entirely legally, to join the ranks of nuclear powers.
I hesitate to disagree with a friend, particularly one whom I respect
as much as I do Mohamed, but I believe that his proposal to entrench the
NPT is ill-advised. Entrenchment would create constitutional problems
for the United States that would ripple through the international order,
and it would, moreover, represent bad policy-for the United States as
well as the international community.
Entrenchment would, in short, be an illusory solution to the wrong
problem. The problem is not that states can withdraw their consent to be
bound by the treaty; the option not to be bound by a given rule is woven
into the international legal order, which is grounded upon state consent. The
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problem is that consent cannot work in dealing with a state that wants
nuclear weapons more than it wants anything else. The solution is that coercion may be required in dealing with such states, and the problem is that the
consent-based international system is ill-equipped to undertake effective
coercion. I'll elaborate, but, first, a word on what I mean by entrenchment.

"Entrenchment" is a term employed in American constitutional
jurisprudence to describe a legislative measure of indefinite duration that
is not repealable. The concept is also useful in international law, and it
seems applicable to the Director General's proposal. I use the term
"entrenched treaty" to describe a treaty that has four characteristics. First,
it is intended to remain in force indefinitely. Second, it is not subject to
withdrawal. Third, entrenchment does not include a treaty that is essential
to establishing the territorial integrity of a state, where entrenchment is
unavoidable. Finally, it embraces only treaties for which the prohibition
against withdrawal is self-executing. This means that that prohibition
would be effective domestically in the United States as law of the land
without the enactment of implementing legislation.
The United States has been criticized in recent years for making key
treaties non-self-executing; let us assume arguendo that the United States
wants to be what the critics regard as a good citizen, and that it makes the
non-withdrawal provision self-executing.6 The effect of such a treaty would
be to prevent the operation of last-in-time principles domestically, with
the result that the United States would be prevented under its own law
from making a subsequent treaty that is inconsistent with NPT.
With the preliminaries out of the way, let's turn to the merits of the idea,
beginning with its legality. In international law there is no problem: an
entrenched treaty is dearly permissible. The weight of authority has it that there
is no legal problem with a "perpetual" treaty that prohibits withdrawal.
Moreover, there is precedent in international law for entrenching a treaty.7
Hungary was found by the International Court of Justice in 1997 to have
entered into a treaty with Slovakia concerning the construction of flood control
and hydroelectric power works on the Danube River from which withdrawal
was not permitted.8 The 1957 Treaty of Rome establishing the European
Economic Community did not provide for withdrawal.9 The United Nations
Charter contains no provision specifically permitting or prohibiting withdrawal; opinion on the issue is not unanimous, but it would appear that withdrawal under exceptional circumstances was contemplated and is permitted.'
Indonesia purported to withdraw from the UN in 1965 (but returned in 1966).
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There remains, nonetheless, a problem with entrenched treaties, at
least for the United States, and perhaps for some other states governed
internally by the principle of parliamentary supremacy:" while entrenched
treaties are permitted under international law, they pose serious potential
problems under the United States Constitution.
The reason lies in the familiar rule of American constitutional
jurisprudence that one Congress cannot bind a future Congress.' 2 The
underlying principle is ancient. It was Blackstone who articulated the
axiom that "the legislature, being in truth the sovereign power, is always of
equal, always of absolute authority... It acknowledges no superior upon
earth, which the prior legislature must have been if it's [sic] ordinances
could bind a subsequent parliament."' 3 The Supreme Court has been
steadfast in underscoring that proposition in connection with legislation.
So far as I can determine, the question has not arisen in connection
with a treaty, but the same limits should seemingly apply. All know that the
Constitution gives the President and the Senate the "treaty-makers" authority to make treaties. The President is empowered to make treaties, by and
with the advice of two-thirds of the Senate." In the United States, self-executing treaty provisions (such as those that might preclude withdrawal)
have domestic legislative effect as the "supreme law of the land."'" This legislative dimension of entrenched treaties is significant in three respects.
First, because its non-withdrawal provisions are effective as domestic
law, an entrenched treaty would deny to the treaty-makers, some of whom
are also legislators, the power to make to "legislate" a new treaty that is
inconsistent with the earlier treaty. An entrenched treaty would in effect
carve out an exception within which no new treaty can be made. If it were
possible constitutionally to exclude subjects from the treaty-makers' competence, one set of treaty-makers, distrustful of future sets of treatymakers, would no doubt successively exclude subjects from their control, 6
with the treaty power gradually reaching a narrower and narrower scope of
subjects and with the United States less and less able to respond flexibly to
changed times and circumstances. The Treaty Clause does not permit the
treaty-makers to place the United States in this diplomatic straitjacket.
Second, if specified subjects are to be placed off-limits to the treatymakers, the Constitution provides the exclusive procedure for doing so:
the amendment process set out in Article V. An amendment to the
Constitution could in principle provide that a certain treaty or treaty provision partakes of the status of a constitutional provision, by stipulating
that a statute or another treaty at odds with the privileged treaty would be
invalid. The constitutions of some other countries in fact accord quasiVOL.30:3 SPECIAL EDITION
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constitutional status to certain treaties.' 7 But to do so in the United States
would require subjecting the measure in question to the lengthy and cumbersome process for amending the Constitution. A semantic substitute
ought not work: it should not be possible to call a constitutional amendment a treaty and thereby dispense with the cumbersome constitutional
requirements for approving an amendment.
Third, an entrenched treaty would undermine constitutional limitations on presidential and senatorial terms of office by effectively extending
terms beyond those prescribed in the Constitution. 8 The "new" treatymakers would effectively be denied the right to exercise the full prerogatives
of their office; the prerogative to vitiate the privileged treaty would continue
to be arrogated by a president and senators who are no longer in office.

So it is doubtful that an entrenched NPT would square with the
requirements of the Constitution. Beyond domestic legal invalidity, however, an entrenched treaty would represent bad public policy for two reasons.
First, the notion of democratic accountability implies the possibility
of electing public officials who are responsive to voters' views and who are
able to implement those views to the extent that the Constitution permits.
An entrenched treaty would deny voters the right to insist that the treatymakers effect their views; it would be inconsistent with democratic
accountability.
Second, as I mentioned before, times change. States' interests
change. What may in earlier times have been an effective way of pursuing
certain interests may in later times prove to be an ineffective or harmful
way of pursuing those interests. What is a good bargain one year can
become a bad bargain in later years. An entrenched treaty presupposes that
the benefits of certainty and predictability will always necessarily outweigh
the benefits of flexibility and adjustment. Entrenchment locks in diplomatic tradeoffs, the comparative costs and benefits of which depend upon
geopolitical context, which is constantly changing.
These are policy reasons why it would not be in the United States'
interest to become party to an entrenched NPT. They are also policy reasons why the international community should not encourage the
entrenchment of treaties, with respect to the NPT or elsewhere.
Democratic accountability and reasonable flexibility in commitments promote a sound foundation of stability in the international legal order.
Entrenchment paradoxically injects an element of volatility into a treaty
regime; states that are unable to withdraw from the NPT are encouraged
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to abrogate the treaty, in violation of its terms, in situations where orderly
withdrawal or compliance might otherwise occur. Furthermore, because
the United States would not enter into an entrenched NPT, a two-tiered
treaty regime would necessarily result, with one set of states able to withdraw from the NPT at will and another set of states permanently committed to the NPT's terms, leaving the latter set at the mercy of the former
and with diminished compliance incentives.
In fact, the force of these concerns is not lost on international law,
which recognizes that all parties to a given treaty can at any time consent
to its termination by one or more of the parties.'9 International law recognizes the primacy of state consent because it has no alternative: state consent has been the foundation of the international legal order since the
1648 Treaty of Westphalia. The international legal order is profoundly different from the domestic legal systems of its member states. Individual
actors within domestic legal systems cannot choose not to be subject to
their rules, cannot choose whether to accept their courts' jurisdiction, and
cannot choose to opt out of enforcement.
But states in a consent-based system are in different position. The
international legal system cannot compel a state to subscribe to a rule
unless it consents to do so. It cannot adjudicate the application of a rule
to a state unless the state has accepted the jurisdiction of the tribunal to
apply the rule. It cannot enforce a rule against a state unless the state has
consented to the rule's enforcement. This, in the end, is the hurdle that
confronts states in dealing with the Irans and North Koreas of the world.
There is no way, in a consent-based system, that any state can lawfully be
made to do or not do anything to which it does not consent. This includes
the acquisition of nuclear weapons.

Entrenching the NPT would therefore be an illusory solution to the
wrong problem. The problem is not that states can escape the obligations
of the treaty. In a consent-based system, states can escape the obligations
of any treaty by withdrawing from it or by declining to ratify it at the
outset. The solution is not to make the NPT non-withdrawable. The core
problem is that, within the existing international legal system, the nonproliferation goals of the international community may not be achievable
by relying upon state consent, even when all reasonable incentives are
offered to encourage that consent. Those goals may then be achievable
only through the exercise of coercion.
It may be that the international community is now moving toward an
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extra-legal, coercive non-proliferation regime, at least with respect to Iran.
Gary Sick, a former National Security Council adviser on Iran, noted
recently that the United States and the European Union may, without
explicitly saying so, be attempting to "enforce a different set of rules" for
Iran rules that are different than those specified in the NPT. 20 Where would
the international community derive the authority to impose such rules?
In principle, there is nothing to preclude the Security Council from
finding that proliferation represents a threat to international peace and
security and, in effect, enacting the restrictions of the NPT in a Security
Council resolution. But the reality is that it is not satisfactory to look to
the United Nations for that authority. The resoluteness of the Security
Council on nuclear proliferation issues is open to question. It is unlikely
that a consensus exists on the Council to take sufficiently forceful action
under Chapter VII to stop a state from obtaining nuclear weapons. No one
need be reminded that the Council can be paralyzed by divisions among
the P5. 2' This week Russian leaders told Secretary of State Condoleezza
Rice that the Iranians "have this right" to enrich uranium under the NPT
2
and refused to support sending the issue to the Security Council. 2
This is not to suggest that the existing non-proliferation regime be
abandoned; to the contrary, to the maximum extent possible we should try
to make that regime work. But we should not delude ourselves into believing that the United Nations Charter and NPT together provide an adequate solution to the problem of a state that wants nuclear weapons more
than anything else. They do not. These instruments work only when adequate compliance incentives exist, but not otherwise.
States intent upon countering the risk of nuclear proliferation are
therefore faced with the question of whether they wish to continue with
the consent-based order that has prevailed since the Treaty of Westphalia
or whether it is necessary to move, at least in the realm of non-proliferation, to an authentic coercion-based order more comparable to the domestic legal systems of its constituent states. All domestic legal systems are
grounded ultimately upon compacts that were forged initially by subsets
of a community, often using force. Those systems are grounded upon the
establishment of a Leviathan of centralized coercive authority aimed at
making life less "solitary, poor, nasty, brutish, and short." That is how the
world could look if nuclear proliferation proceeds unchecked, generating
multiple regional arms races and multiple, mini-Cold Wars.
A move in the direction of a coercion-based international order obviously would not be without cost. The mix of states that controls the levers
of coercion can change. Abuse is possible. Moving to a coercive regime
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would not guarantee an end to proliferation. Coercive inspections would be
difficult and costly to carry out. In some situations the process may be
bloody. Regime change may be required. Nation-building may be unavoidable. At this point the United States could not likely undertake those tasks
alone: its word on all-important intelligence matters would be suspect, military resources would be scarce, allies would be few, and the American
people would be reluctant. And the United States should, of course, pursue
all appropriate peaceful remedies before considering use of force.
But weighing against these risks is another set of risks the risk that
rogue states armed with nuclear weapons will run roughshod over the
planet, threatening peaceful states with a deadly coercion of their own,
passing along the means of mass annihilation to others, breaking the tenuous check that the forces of modernism have maintained on the forces of
medievalism. No one can be certain whether the moment of truth has
arrived, the moment at which the decision must be made whether to move
to a truly coercive counter-proliferation regime or to run the risk of a
downward spiral into nuclear blackmail and global chaos. The danger is
that, if and when that moment does arrive, it may be here only once. m
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