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ABSTRACT

On 10 December 1982, a signing ceremony was held for
the United Nations Convention on the Law of the Sea
(UNCLOS) in Montego Bay, Jamaica. The comprehensive Law of
the Sea Treaty was signed by delegates from 117 countries,
and the document represented over nine years of difficult
negotiations conducted by nearly 3,000 representatives and
negotiators. The Treaty is a comprehensive effort to
regulate the world's oceans, and includes provisions on a
wide range of issues, including territorial seas, the
continental shelf, the high seas, marine scientific
research, exploitation of the deep seabed, straits passage
(for commercial shipping and warships), fishing rights, and
technology transfer. The accord creates several new
international organizations, including mechanisms for
regulation of deep seabed mining, dispute resolution, and
other ocean affairs. The United States, along with several
other major Western industrial countries, has indicated
unwillingness to ratify the Treaty due to concerns over the
deep seabed regime in general and the technology transfer
sub-regime in particular. This dissertation focuses on two
primary research questions. The first is: How important
was the issue of marine technology transfer to the emerging
ocean regime? The second is: In what way can the Treaty

be improved or refined in order to improve the possibility



of full Western participation in the agreement?

The method of approach to the problem was to divide
the contending actors into four major groups: The Western
industrial powers, the developing countries, the
international organizations, and the multinational
corporations. Each of the four groups had a significant
interest in the outcome of the overall negotiations and
particular concerns over technology transfer. Research was
then conducted by interviewing representative individuals
from each of the four groups. The general analysis used
was the Keohane-Nye model of complex interdependence,
including an emphasis on the goals of actors, the linkage
strategies and agenda formation techniques employed, the
role of military force, the influence of international
organizations, and the utilization of instruments of policy
on the part of the various actors. Additionally, the
techniques of regime analysis were used to focus both on
the overall ocean regime and the specific sub-regime of
technology transfer in the Treaty context. In the course
of the dissertation, the history and background of the
ocean regime, as well as a sweeping survey of current
marine technology were also covered.

After interviewing over a hundred leading figures in
the Law of the Sea area (inéluding Elliot Richardson, Tommy
T.B. Koh, Alan Beesley, James Malone, Paul Engo, Bernardo
Zuleta, Elizabeth Mann Borgese, Bruce Harlow, Claiborne

Pell, and many others), the conclusion emerged that the



marine technology transfer issue was indeed one of the
major controversial questions in the Conference.
Particularly as the decade of the 1970s drew to a close,
the overall deep seabed mining questions and the specific
controversy over mandatory transfer of mining technology
became one of the most difficult issues to resolve. It was
eventually specifically cited by President Ronald Reagan in
the justifying the U.S. decision not to sign the accord.
The dissertation discusses the positions of each of the
four contending actors on the guestion of technology
transfer in great depth.

The second major section of the dissertation attempts
to sythesize and analyze the positions of each of the
actor-groups. The arguments proposed by each side are
considered, and specific recommendations are offered to
provide at least a starting point in either renegotiation
or refinement of the Treaty in order to bring about full
Western participation. The major recommendations include:

1) Continue to utilize the United Nations as a forum
for discussion and resolution of conflict.

2) Develop a specific Marine Patent System to help
resolve the technology transfer controversy.

3) In conjunction with the Marine Patent System,
establish an independent technology arbitration board to
assist in resolving specific disagreements.

4) Set up a technology assessment board to define the
value of each specific technology used in the oceans.

5) Use Western educational systems to further the



goals of marine technology transfer.

6) Introduce a system of regional research and
development centers located in developing countries to
further enhance the effect of marine technology transfer
and allow the development of further technology in the
developing world.

7) Create specific incentives to emphasize the
importance of joint ventures as the most effective means of
ensuring marine technology transfer.

The dissertation concludes by offering some possible
scenarios and specific means to implement a solution to the
overall problem. It is ultimately important to remember
that all the actors share the overall goal of producing an
equitable, viable regime for the oceans. The marine
technology transfer controversy must be solved in a
systematic fashion in order to produce such a regime. All
sides of the debate must join in effective action to ensure
that the emerging ocean regime is a useful instrument for

the development of world order.
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I. INTRODUCTION

A. Statement of the General Problem

On December 10, 1982, the Third United Nations Law of
the Sea Conference (UNCLOS III) concluded with 117 countries
signing the resulting treaty in Montego Bay, Jamaica. The
lengthy, complicated agreement represented the efforts of
thousands of negotiators laboring for eleven sessions to
produce a comprehensive ocean treaty. It was, as one expert
observer described the 15 year process, "the largest and
longest of all international conferences."l The Law of the
Sea Treaty contains provisions detailing management systems
for the territorial seas, contiguous zones, continental
shelves, exclusive economic zones, high seas, and deep

seabeds of the world's oceans. It also articulates a

comprehensive framework for transit passage through critical

...
Elizabeth Mann Borgese, "The Law of the Sea,"

Scientific American, Volume 248, Number 3, March, 1983,
p. 42.




straits for both commercial and military vessels. It
develops guidelines for marine environmental protection,
marine scientific research, archipelagic boundary
limitation, dispute resolution, distant and coastal fishing,
and marine technology transfer. ?

The Treaty creates a major new global organization,
the International Seabed Authority (ISA or Authority), which
includes important sub-organizations---the Assembly
(patterned on the U.N. General Assembly): the Council (an
executive action group of 32 countries); the Enterprise (an
independent mining concern); a large secretariat, a legal-
technical commission, an economic planning commission, and
the International Tribunal for the Law of the Sea (a
judicial/dispute resolution body). ’

The Treaty codifies much of the existing historical
international sea law. It also goes well beyond the
traditional "freedom of the high seas" regime and replaces
much of that traditional laissez-faire system with a concept
of global management based on the "common heritage

principle." 1In essence, this system puts the resources of

the ocean's deep seabed 1in a special category for

2Convention on the Law of the Sea and Resolution I-1IV,
Third United Nations Conference on the Law of the Sea
(Washington, D.C.: Office of Ocean Law and Policy, Depart-
ment of State, June, 1982). Hereafter, LOS.

3LOS

, Part XI, pp. 60-97.



protection and allocation. Under the ISA and its mining
arm, the Enterprise, the deep seabed will be developed so as
to benefit all mankind, not merely the advanced states with
the capability to mine it. They will accomplish this by a
series of licensing and regulatory powers, including the
right to mandate technology transfer. ’

Overall, the Law of the Sea Treaty is the single most
complex and ambitious attempt at the creation of a global
regime undertaken by man. It éeeks to place 42% of the
world's surface (the deep seabed) directly under a
negotiated system of international control. The Treaty also
extends some form of international control and order to the
entire world ocean, an area comprising over 71% of the
earth. Its implications for world order and global wealth,
as well as international power, politics, economics, and law
are considerable.5

The United States of America, despite having been one of
the chief instigators and supporters of the Treaty process
since the long series of meetings began, refused to approve

the final version of the UNCLOS III Treaty. This decision

was announced by Ronald Reagan, after a one year review of

4

LOS, Part XI, pp. 60-97.

5“Regime,” which will be described in depth later, is
used here as '"sets of . . . principles, norms, rules, and
decision-making procedures," as in Stephen Krasner, Inter-
national Organizations, Volume 36, Number 2, Spring, 1982.




the Treaty, on March 15 1982. Although last-minute efforts
were made by the Conference to modify the Treaty in
accordance with the U.S. position on the document, the U.S.
rejected the final form of the Treaty and was one of four
countries (the others were Turkey, Israel, and Venezuela) to
vote against its adoption on April 31, 1982. One of the
primary concerns voiced by the administration was with the
provisions for mandatory transfer of advanced deep seabed
mining technology from industrial consortia of the West to
the Enterprise and the developing world. As Ambassador
James Malone, the U.S. Chief Delegate to the Eleventh and
final sessions of the conference commented on 23 February
l982:6

"There is a deeply held view in our Congress that one
of America's greatest assets is its capacity for innovation
and invention and its ability to produce advanced
technology. It is understandable, therefore, that a treaty
would be unacceptable to many Americans if it required the
United States or, more particularly, private companies to
transfer that asset in a forced sale." .

Various provisions of UNCLOS III mandate the transfer

6

Ambassador James M. Malone, Chief Delegate to the
Eleventh Session of UNCLOS III, in testimony before the
House Merchant Marine and Fisheries Committee on February

27, 1982, supplied by the Department of State to the
author.



of technology to the Enterprise (and via them to developing
countries) if the technologies are used to exploit the deep
seabed. This mandatory transfer would occur only if the
Enterprise was unable to obtain the technology on the open
market and then at "fair and reasonable commercial terms and
conditions." Most industry representatives believe, however,
that it is essentially impossible to determine a fair market
value for a unique deep seabed mining system, and view the
mandatory technology transfer provisions as a form of
"legalized theft," as one consortium executive described
them.7

To date, the U.S., West Germany, Belgium, the U.K., and
Italy, among the major industrial powers, have declined to
sign the convention, although only the U.S. (among the major
industrial powers) actually voted against it in present form
as the Convention ended. Each of the countries noted has a
share of a major deep seabed mining consortia and has
at least some control or interest in the advanced mining
technology required to actually undertake deep seabed

mining. While other Western powers (including France,

Japan, and Canada) have signed the accord, the major dynamic

7The mining executive involved requested confidentiality.

His comment was echoed in tone by many of the other businessmen
interviewed in the course of this research.



throughout the Conference was one of developing countries
versus industrial powers. As such, the Law of the Sea
Treaty represented an issue that may well emerge on

the cutting edge of North-South relations during the next
fifty years. The marine technology transfer issues in the
Treaty are part of the overall international controversy
surrounding the accord, with additional controversy supplied
by the role of industrial companies (who hold the
technology) and the international organizations that support
its transfer (broadly speaking, the U.N. group). As a
general problem, marine technology transfer in the Law of
the Sea context is part of a much larger question mankind
will have to face in the coming years---the distribution of
the earth's wealth. The question is ultimately profoundly
significant: 1Is there indeed a "common heritage of
mankind?" Should there be a "common heritage?" If so, does
it include the mineral riches of the deep seabed? (And,
perhaps by extension other global "commons" such as
Anarctica, the Arctic, outer space?) Or is the common
heritage something even broader, perhaps including all

technology used in the exploitation of the earth? The



answers to these questions will determine

much of the structure of world order in the next century.

They will be part of resource conflict, of the debate over
the distribution of global wealth and power, and they may

well change the face of international politics, economics,

and law.
B. Statement of Research Questions
This dissertation focuses on two broad gquestions. The
first is: How important is the issue of marine technology

transfer to the emerging ocean regime and the Law of the
Sea Treaty? The second major guestion is: What are the
implications of the technology transfer regime as it
finally evolved for policy planners and how could it be
improved to induce full Western participation in the
Treaty?

In essence, the first question is analytic in nature,
calling for an evaluation of the political, economic,
psychological, and military forces at work during the

Conference. The interplay of the negotiating groups, their



use of tactics and strategy as the Conference unfolded, and
the role of their relative levels of power and influence
will be examined. The structure for this portion of the
analysis i1is the use of the Keohane-Nye model for examining
political processes. Goals of actors, instruments of state
policy, agenda formation, linkage of issues, and roles of
international organizations are the set-points for
evaluation. In particular, given the tendency of the ocean
regime to operate in a mode of '"complex interdependence," I
will focus on the political and economic forces at work.8
These forces are particularly apparent in the technology
transfer sections of the Treaty, which will be the unifying
elements of the overall discussion. By analyzing the
actions and intentions of the actors toward the marine
technology transfer portions of the Treaty, an overall
pattern indicative of the Conference will become clear.

The idea is to determine the role of technology transfer as
an issue in the final formation of the Treaty. Some of the
ancillary questions involved, beyond those indicated above,
will include: Were the technology transfer provisions a

reflection of larger conflict between the industrial powers

8"Complex Interdependence" and other fundamental concepts
of the Koehane-Nye model will explained in depth below. The
basic source is Robert O. Keohane and Joseph S. Nye, Power
and Interdependence (Boston: Little, Brown, 1977).
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and the developing countries? What was the position of the
major industrial consortia toward the provisions? Were the
international organizations (primarily the U.N. group)
actively lobbying in favor of the technology transfer
provisions? What compromises were made in the course of
the negotiations and why? How did the final outcome
reflect the wishes of each of the primary actors
involved---industrial countries, developing countries,
multi-national consortia, and international organizations?
What sub-groups within these major groups of actors had
defined and active positions on technology transfer? In
summary, the overall question is the importance of
technology transfer as an issue in the Law of the Sea
Treaty negotiations.

The second major question is less analytic and more
prescriptive in nature. Having analyzed the formation of
the major sub-regime of marine techhology transfer in the
larger ocean regime, I will try to describe its importance
to policy planners and suggest certain ways to improve the
system. The focus will be on the situation of the Western

powers who are generally in favor of the new regime as

9”Regime" - See note 5, above.

"Sub~Regime": Within a regime, specific issue-areas
which themselves exhibit principles, norms, rules, and dec-
sion-making procedures, although to a less fully developed
degree; i.e. technology transfer as a sub-regime of the ocean
regime.
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embodied in the Treaty but are unlikely to enter it due to
the deep seabed mining/technology transfer provisions
involved. The dissertation is not written exclusively from
the U.S./Western point of view, however. It is hoped that
the approach is even-handed and unbiased, and that it will
provide realistic solutions that all parties to the
conflict might be able to accept. Some of the questions I
will address in this second part are: What is the future
for the new ocean regime and the technology transfer sub-
regime as currently written? Will the Western countries
currently standing outside the Treaty be willing to accept
it as written, or will changes be required? Can the Treaty
stand alone without the major maritime and industrial
powers who have rejected it to date, primarily the U.S.?
Can the "hold-outs", the U.S./U.K./West Germany et. al. '"go
it alone?" In what ways will the technology transfer sub-
regime require change to gain acceptance? Will those
changes be impossible to institute given the current
climate in North-South (and East-West) relations? What is
the most practical and possible set of changes that both

sides might find acceptable? How will it be possible to
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make these changes given the end of the Conference? What
role can the Preparatory Commission, as the '"bridge"
between the Treaty and the eventual creation of the ISA,
play in making such changes? What is the future of the
emerging ocean regime and the technology transfer sub-
regime? Overall, my hope is to offer realistic, effective
ideas that might make a contribution to the gradual process
of shaping an effective, efficient, and equitable world

order for the oceans.

C. Explanation of Methodology and Research Technique

The primary methodology employed will consist of
interviews with well placed individuals and an examination
of primary source documents, including United Nations and
U.S. government archives. The relevant documents are
unclassified, and I was granted access to the files at the
Department of State, the Navy Staff, and the Department of
Defense. The United Nations documents are available from
the office of the Preparatory Commission in New York, with

whom I established contact.
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The leading libraries for the study of the topic are
all in the New England Area. The best are the Claiborne
Pell Library of the University of Rhode Island, the Alfred
Thayer Mahan Library of the Naval War College, Harvard's
main and specialized libraries, the library of the National
Maritime Fisheries Service and the Woods Hole Oceanographic
Institute in Woods Hole, the Ocean Engineering Library of
M.I.T., and the U.N. and U.S. documents collections of the
Tufts/Fletcher libraries. The U.S. Naval Academy
also has a specialized collection in the subject
which I have examined. Most of the key personnel have
made themselves available for interviews over the past two
years. I have conducted several important selected
discussions with leading figures in the past year, and most
of the key players were extremely cooperative in the course
of this undertaking.

Beyond the collection of data, my method is analytic
and prescriptive. The overall focus is obtaining multiple
opinions from a wide variety of actors involved in the
process (industrial governments, developing country

governments, multi-nationals, and international
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organizations) and attempting to present and analyze all
sides of the conflict within the technology transfer

gquestion.

D. Contribution

I was encouraged to undertake this particular topic
for two reasons. First, it is being written at an
opportune moment, just as the "dust is settling" from the
long negotiating project that created the Law of the Sea
Treaty. Most of the first-hand participants have deep
emotional involvement with the Treaty process, either pro
or con, and the writing to date has been primarily
polemical or predictive. Very few observers seem to have
"mixed feelings" about the Treaty. It is an excellent time
for an objective writer to approach the various critical
issues (of which marine technology transfer is certainly
one) and analyze them in the "cold light of morning," so to
speak. This type of analysis can offer important insights
into the negotiating structure and process that shaped the

ocean regime. In a larger sense, the techniques and
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lessons of the Law of the Sea talks could well be part of
a greater trend toward negotiating world order in an
increasingly interdependent global structure. This moment
in time offers a sort of window into the process.

Archibald McLeish, the poet and writer, once commented that
"all that is required of us is to recognize the break
between the centuries." Obviously he was referring not to
the chronological break between the years, but to the
moments in time when great changés occur. Such moments are
not always apparent, and perhaps the Law of the Sea and its
impact on world and ocean regimes is more significant than
its meager press would indicate. The debate over its
acceptance or rejection, and of the sub-regimes involved,
is indicative of a larger debate that is surrounding a
"break between centuries." I hope I can illuminate this to
some degree in the first part of this dissertation.

Second, I hope I can make practical policy prescriptions
that can contribute to an evolving ocean regime and in a
larger sense to a more orderly world. I think few would
disagree with the premise that the basic ideas represented

by the Law of the Sea Treaty---the replacement of
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comparative anarchy with an orderly, egquitable, negotiated
system of management---are good. The debate, of course, is
centered around the style and substance (the process and
structure, if you will) of the management system. Rather
than ignore the valid and positive aspects of the Treaty,
it should be possible to improve it and gain more universal
acceptance for it. The goal of creating a stable world
order is clearly at the heart of U.S. (and many other
country's) foreign policy. Such a stable world order
permits trade and economic expansion, and enhances national
security. A negotiated ocean regime is an extremely
positive fulfillment of this traditional central goal. 1In
the second part of my dissertation, I hope I can offer
practical suggestions to ensure that the positive aspects
of the Treaty are not dismissed in an orgy of ideology
centered around the less attractive aspects of the
document. It is my hypothesis that one area in need of
practical improvement 1is the technology transfer sub-
regime. In making prescriptive judgements, I hope I can
contribute in some way to the evolution of a better system

of organization---a regime---for the oceans.
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II. History and Background

A. Historical Development of Ocean Regimes

Men have sought for centuries to control the oceans.
In addition to simply developing the ability to use the
seas as a means of transport, an avenue of trade, a source
of wealth, and a strategic arena, men have sought to impose
control of another sort---an organized, structured ocean
regime. The progression from the anarchy of the earliest
voyages on inland seas to the emerging regime of the modern
oceans has been long and full of conflict among the major
actors. It is important to briefly trace the evolution of
ocean regimes through the centuries in order to better
understand the political and economic forces that have
gradually coalesced into the modern version of man's long-

standing attempts to impose legal order on the world ocean.
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B. Mare Clausum versus Mare Liberum

There has been a single consistent theme in the long

history of the law of the sea---the conflict between the

concept of free seas (Mare Liberum) and controlled seas
((Mare Clausum). As D.P. O'Connell has commented, "The
tension between . . . (Mare Clausum and Mare Liberum) . . .

has waxed and waned through the centuries, and has
reflected the political, strategic, and economic
circumstances of each particular age."l He goes on to
point out that whenever one or two great powers achieve a
dominant position on the seas, there is a tendency for free
seas to become the overriding norm of the regime. When
numerous smaller states share power more or less equally,
the tendency for claiming small sections of the oceans has
arisen. Jon Jacobson has pointed to a “pendulum“ effect
between Mare Clausum and Mare Liberum that can be traced
from antiquity to the present day.2 It is possible to view
the events of UNCLOS III in keeping with this sort of

systemic pattern, as will be discussed below.

"At the dawn (7th Century) . . . most maritime states

lD.P. O'Connell, The International Law of the Sea

(Oxford: Clarendon Press, 1982), p. 1.

2Jon Jacobson, Professor of International Law, Oregon
University, Interview, Kingston, RI, June, 1983.
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claimed sovereignty over certain seas; Venice claimed the

Adriatic, England the North Sea, . . . Sweden the Baltic,

3
and Denmark-Norway all the North Seas." The thrust of the
claim of territoriality was dual in nature: A desire for

economic benefits accruing to the state that was able to
impose trade routes, levy shipping duties, reserve
fisheries, and develop merchant monopolies; and political-
strategic benefits derived from control of maritime
"chokepoints," suppression of piracy, and mastery of sea
lanes of communication. |

For centuries, segments of the oceans were controlled
by individual states, with little formal interaction
between competing segments. By the early sixteenth
century, this policy of Mare Clausum reached a peak with
the Bulls of Pope Alexander VI, which in 1494 divided the
New World (and the Oceans) between Spain and Portugal. 1In
terms of the law of the sea, the effect was to give
legality (at least in the eyes of the Catholic world) to
Spain's claims to the entire Pacific and Gulf of Mexico,
and Portugal's control over the Indian Ocean and much of

the Atlantic. Both countries issued declarations of

3J.L. Brierly, The Law of Nations (Oxford: Clarendon

Press, 1963), p. 304.
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sovereignty and attempted to exclude foreign trade, .
shipping, and war ships from their respective areas. It
was to counter the Portugese claims stemming from the Bulls
of Pope Alexander that Grotius would begin to write his
enormously influential works on the freedom of the seas in
the 17th century.5 During the 15th and 16th Centuries, the
idea of sovereignty over the seas was a standard norm of
the ocean regime.

By 1608, however, Hugo Grotius had begun to write

forcefully on the subject of freedom of the seas. His

pamphlet, Mare Liberum, was in fact a legal opinion issued

to support the rights of the Dutch to navigate freely in
the Indian Ocean. His basic principles (which ran counter
to the Bulls of Pope Alexander) were derived a priori from
principles of Roman Law. He argued that the sea was unlike
the land and could never be occupied. It was an avenue of
commerce and by its very nature could not fall under the
sovereignty of any one state or power.6 He was making an
economic argument as well as a legal one, stating in effect

that the oceans represented a non-zero sum game---although

he phrased it a bit differently. His argument was that the

4Charles G. Fenwick, International Law (New York:

Meredith Publishing Co., 1965), p. 497.
5Hugo Grotius, Mare Liberum, as quoted in D.P.
O'Connell, The International Law of the Sea, p. 2.

6

Ibid., pp. 2-3.
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bounty of the oceans was virtually inexhaustible, thus
strengthening the argument that occupation by a single
power was moot.7 The implications of the doctrine of
freedom of the seas are clear---if a single state cannot
control the oceans, then an international regime should

evolve in order to provide the order and control that the

national sovereign would have provided under the Mare

Clausum concept. Grotius was not greeted with overwhelming
acceptance. Ironically, one of the loudest protests to the
doctrine of freedom of the seas came from England, in the
writing of John Seldon. In 1635, he published a pamphlet

entitled simply, Mare Clausum, in which he defended the

right of nations to maintain sovereignty over sections of
the oceans. As the century progressed, however, the legal
arguments weré‘gradually overtaken by very real political
and economic events---the rise of the sea powers. As it
became clear to the European great powers that trade,
commerce, and colonies were the real fruits of sea control
(as opposed to fishing rights and imposition of monopoly

rents), 1t became inevitable that an open ocean regime

would eventually emerge. "It was only at the end of the

7J.L. Brierly, The Law of Nations, p. 305.
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sevententh century, when sea powers became dominant all
over the world, that the doctrine of the territorial seas
ending at three miles from the coast began to be generally
accepted.”8

While a debate continued for several hundred years,
by the early 19th Century both legal experts and the
practice of nations had established a fairly clear ocean
regime based on the concept of freedom of the high seas and
territorial waters limited to cannon range. O'Connell
comments, " . . . it was not until after the Napoleonic
Wars, and indeed not before the 1840s, that the process was
complete.”9 Clearly, the connection between the
solidification of the "free seas" concept and the final

dominance of England (the Pax Britannica) was not

coincidental.
C. The Pax Britannica
During the 19th Century, Britain's mastery of the seas

allowed a highly functional ocean regime revolving around

free seas to exist. By the mid-1800s, the last vestiges of

8F. Luard, Types of International Society (New York:
Praeger, 1976), p. 297.

9D.P. O'Connell, The International Law of the Sea,
p. 19.
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sea control over deep water fishing rights had been tacitly
abandoned. This occurred when Great Britain and Denmark
ended long-standing claims for traditional fishing zones on
the high seas.lO The Pax Britannica functioned as the
ultimate arbitrator of the ocean regime through the 19th
and early 20th Centuries, with the Royal Navy acting as the
sanctioning force. It was during this period of stability
that many of the fundamental principles, norms, and rules
of the ocean regime were codified formally for the first
time, beginning in the 1880s and 18905.ll The elements of
the traditional law of the sea, which had been established
by customary usage over the preceeding centuries, finally
coalesced into the liberal ocean regime of free seas.
Earlier principles and norms concerning suppression of
piracy, treatment of castaways, war at sea, blockade,
protection of neutral rights, and functional "rules of the
road" (navigational regulations) were all subsumed into the
ocean regime in a more or less formal manner. The British
did not pursue a simple territorial dominance over the

oceans because they realized the benefits of a liberal

regime which would allow international trade to flourish.

lOJ.L. Brierly, The Law of Nations, p. 306.

llD.P. O'Connell, The International Law of the Sea,
p. 20.
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They were also able to utilize a series of unarticulated,

informal alliances to participate in sea control---with the
U.S., the Japanese, the other European powers---to varying
degrees at different times. As a general concept, the U.K.

was supported by the other major maritime powers, at least
in establishing an orderly regime of the oceans. Decision-
making was effectively undertaken by a combination of
treaty-law, gunboat diplomacy, and collective consensus
among the major maritime powers.

The First World War swept away many things---but not
the regime of the oceans. The Pax Britannica, at least in
the maritime field, emerged bloodied, but essentially
unbowed. Despite threats and building programs from the
United States and Japan (and to a lesser degree Franée and
Italy), the British were able to retain overall control of
the maritime environment. The Washington Naval Conference
of 1921 ensured that the United Kingdom would remain at
least equal to her principal maritime rivals without
undertaking a massive naval build-up that might well have
hastened the overall decline of the British Empire. By

accepting rough naval parity with the U.S., England was
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acknowledging that the "trident of Neptune" would have to
eventually be passed across the Atlantic, if not simply
broken into pieces and spread throughout the seafaring
world. In a summarizing comment, Archibald Hurd, the

editor of the prestigious Brassey's Naval Annual,

concluded, "the trident of Nepture passes into the joint
guardianship of the English-speaking peoples.”l2

Thus, the driving mechanism of the post-WWI ocean
regime remained freedom of the high seas. While the U.S.
(and several other powers) deviated slightly from the basic
principles during the 1920s---to control smugglers during
the prohibition---the three mile limit of territorial seas
and the open ocean system beyond continued as it had for
the previous hundred years, albeit with an increased level
of international participation. The power equation on the
ocean was still in the hands of two or three key players
(including Britain, the U.S., Japan primarily), and freedom
of.the high seas was still the guiding principle. A strong
indication of continuing support for the open ocean concept

occurred at the 1930 Hague conference, where '"twenty states

representing 30 percent of shipping tonnage supported a

12Forrest Davis, The Atlantic System (New York: Neynel

and Hitchcock Press, 1941), p. 279.
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13
three mile territorial limit." The League of Nations,
established in the 1920s, was also an important forum where
codification of existing law of the sea was undertaken in

14
the interwar years.

D. Post World War II

The Second World War completed the process begun in
1914—--the dismantling of British naval dominance and the
attendant influence of the Pax Britannica on the law of the
sea. The United States had built the largest and most
powerful fleet the world had ever known, and exercised
clear maritime hegemony by the end of the war. The Soviet
Navy was composed primarily of captured German submarines,
and the British Fleet was battered from almost a decade of
continuous combat without relief, replacement, or overhaul.
The U.S. had clearly moved into Britain's role and become
the dominant actor in the ocean regime. This was further
demonstrated by the unilateral character and acceptance of
the Truman Proclamation of 1945. The Proclamation,

announced on September 23, established control by the U.S.

l3Robert Keohane and Joseph Nye, Power and Interdepen-

dence (Boston: Little, Brown, and Co., 1977), p. 93.
14D.P. O'Connell, The International Law of the Sea,
pp. 20-21.
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over its continental shelf, defined as the natural
geographic extension of the nation's coastline out to sea,
generally to roughly 200 nautical miles. "The U.S. regards
the natural resources of the subsoil and seabed of the
continental shelf beneath the high seas as subject to its
jurisdiction and control."l5 The Proclamation does affirm
the right of navigation of the "waters above the
continental shelf" but ultimately represented an abrogation
of the traditional complete freedom of the high seas
espoused by the U.S. and other sea powers during the Pax
Britannica. During this same period, several Latin
American nations made declarations even more contradictory
to the principles of the free seas. Chile, Peru, and
Ecuador all claimed 200 nautical mile territorial seas, and

16
participated in the Declaration of Santiago in 1952.

Other countries weré beginning to make similar claims,
either officially through unilateral proclamations or
through usage. Prior to describing the efforts of the
international community to resolve these conflicts within
the ocean regime, it is important to briefly outline some

of the reasons for the sudden surge in governmental claims

15U.S. Department of State Bulletin, Volume 13, Number

327, Washington; D.C., September 30, 1945, p. 485.
l6“Critical Decisions Concerning the Law of the Sea,"
Department of State Talking Paper, July, 1981.
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over what had previously been regarded as high seas.

One key element of the decision for many governments to
attempt to assert sovereignty over former high seas areas
was the advance of technology. So long as nations had
lacked the means to exploit the deep seabed or the
continental shelf, they were willing to allow the ocean
regime to function as a free seas system. When technology
provided the means of exploiting the continental shelf for
hydrocarbons (0il and natural gas) and minerals, many
countries (and most notably the U.S., the major actor in
the late 1940s and early 1950s) decided to try and force a
change in the rules of the game. The Truman proclamation
and subsequent declarations by other nations (particularly
Latin American countries) of territoriality extending into
former free seas regions was a direct reflection of this.17

A second reason for the change in the rules of the
regime was strategic in character, reflecting changes in
effective weapons ranges that had been building since the
turn of the Century. The three mile limit had originally
been set based on the range of a cannon shot, and many

actors in the international ocean regime were painfully

7Louis Sohn and Paul Irwin, Law of the Sea (Cambridge:
Draft Text, 1982), Chapter VIII.
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aware that weapons had advanced considerably in range and
accuracy since the early part of the 20th Century. There
was a consequent push for expanded territorial seas, which
would give coastal states more control over the presence of
weapons platforms in their immediate offshore areas. This
was a particular consideration in the early post war (WWII)
period, when ballistic missile firing submarines were being
designed and tactical aircraft operating from carriers were
making it possible to strike more deeply into a country's
territory from the sea than ever before.

A third major reason for the change in the rules of
the game stemmed from the flood of new nations created in
the aftermath the Second World War. The newly independent
countries were anxious to demonstrate their political
status and control some portion of their environment. One
area in which they could demonstrate their sovereign status
was in marine affairs, particularly on the issues of
territorial seas. Some of the countries which made such
unilaterial declarations included India, Indonesia, and
many African states. This was in addition to the Latin

American countries, who were particularly aggressive in
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claiming large ocean areas as territorial seas. In many
cases, the declarations were intended for domestic
consumption, given the limited capabilities such countries
had to exploit their offshore regions. They did, however,
have the effect of further confusing the overall status of
the ocean regime's principles, norms, and rules. In
response to this, the major nautical powers (the U.S.,
U.K., U.S.S.R., and France) became concerned about the
effect of the new "territorial seas" on their strategic
mobility and sea power.

Taken together, these factors combined to produce the
need for some re-codification of the rules of the géme in
the ocean regime. The efforts of the international
community to do this led directly to the United Nations

Conferences on the Law of the Sea.
E. UNCLOS I and UNCLOS II
As discussed above, the post war years saw growing

confusion and tension surround the ocean regime. Political,

strategic-military, and economic forces combined to create



30

the need for a new codification of the law of the sea. One
of the first tasks undertaken by the United Nations'
sponsored International Law Commission was precisely this
sort of re-statement of the rules of the game. The ILC
prepared a series of Draft Articles on the law of the sea
which were presented to the General Assembly in 1956.

These same Draft Articles were the basis for the First
United Nations Conference on the Law of the Sea (UNCLOS I),
which convened in Geneva in 1958.l8 The United States,
Great Britain, and other leading Western industrial powers
led the effort to convene the new law of the sea
conference, YgiCh eventually passed four major

conventions:

1. Convention on the High Seas: (Concluded at

Geneva, April 29, 1958. Entered into force for the U.S.
September 30, 1962) Defined the high seas, and promulgated
a basic affirmation of the freedom of the high seas.
Importantly, it did not establish the limits of the
territorial seas, because the participants were unable to
agree upon such a specific limit.

2. Convention on the Continental Shelf: (Concluded

18D.P. O'Connell, The International Law of the Sea, p. 21.

19B. Weston, R. Falk, A. D'Amato, Basic Documents in
International Law and World Order (St. Paul, MI: West Pub-
lishing Co., 1980), pp. 316-329.
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at Geneva, April 29, 1958. Entered into force for the U.S.
on June 10, 1964) Basically affirmed the Truman
Proclamation and gave each state the right to economic
control over the seabed and subsoil of its Continental
Shelf. Somewhat vague in defining exactly where the
Continental Shelf ended.

3. Convention on the Territorial Sea and Contiguous

Zone: (Concluded at Geneva, 29 April 1958, Entered into
force for the U.S. on 10 Spetember 1965) No firm limit on
territorial seas or on rights of passage through
territorial seas was established, although it did help to
define the rights of a state within its territorial sea and
contiguous zone, as well as the establishment of
"baselines" from which the zones could be measured.

4. Convention on Fishing (Concluded at Geneva, April

20, 1958. Entered into force for the U.S. March 20, 1966)
Extremely vague about the rights and duties of states to
regulate fishing in their coastal areas.

The effect of the four conventions that emerged from
UNCLOS I was to provide some agreement on the regime of the

oceans. Several important specific questions remained
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unanswered, notably the limit of the territorial seas, the
regulation of offshore fishing, and the bounds of the
continental shelf. On the whole, however, UNCLOS I must be
judged a success. It provided a meaningful and practical
expression of the collective will of the international
community (despite its inability to decide on a specific
territorial sea and its vague approach to certain other
issues), as well as codifying some important principles,
norms, and rules. There was no mechanism established for
formal decision-making (such as future decisions about the
oceans ), but the treaty-negotiation process had given
legitimacy to the results, both as formal treaty law and as
an embodiment of gradually forming customary law.

Perhaps the fundamental problem faced by the UNCLOS I
conventions was simply its moment of birth---the new system
emerged Jjust as the international system as a whole was
entering a new period of change. The years from 1958, when
the UNCLOS I conventions emerged, to 1968, when UNCLOS III
effectively began, were extremely turbulent. The Bretton
Woods economic system was under increasing pressure, the

technological capabilities of the world's nations to
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exploit the oceans were advancing, many countries were
emerging from colonial rule with whole new sets of demands,
aspirations, and beliefs, the hegemonic power of the U.S.
was dissipating, the Soviet Union was increasing its marine
influence to a point where it rivaled the U.S. and
surpassed Britain, and resources were being squeezed
globally in the face of a rapidly expanding world
population. It doesn't seem suprising that a new regime of
the oceans capable of reacting to the changing world
situation soon became necessary.

The necessity for further refinement of the UNCLOS I
conventions was recognized early on. Indeed, a second
conference was called fast on the heels of the first.
UNCLOS II, opened in 1960, attempted to resolve some of the
leftover issues from the first gathering. The Second
conference was not a success. The closest the delegates
could come to settling any of the outstanding issues was a
"compromise proposal for a six-mile territorial sea and an
additional six mile fishery zone.'" This failed to muster
the needed two-thirds majority by a single vote.

Overall, UNCLOS I and II made a start on codifying
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some major issues in the ocean regime. They provided a
starting point for the delegates who came together in
UNCLOS IITI, although they were only a rudimentary outline
compared to the complex negotiations of the Third
Conference. Of the 86 countries that participated in the
First and Second Conferences, the number of states that
finally signed and ratified the Conventions ranged from 35
to 55, although most of the rest followed the general
regime as customary law or merely in the face of the
implicit strength and influence of the larger countries
that did sign the treaties.20 The two Conferences left
many unanswered questions and problems. This led directly
to the call for a Third United Nations Conference on the

Law of the Sea (UNCLOS IITI)

F. UNCLOS III

The genesis of UNCLOS III was a result of two separate
sequences of events. The first was an initiative taken by
the Soviet Union in 1967. Russian strategic planners

approached their American counterparts and inquired whether

20United Nations Chronicle, '"Sea Law---A Rendezvous

With History," June, 1982, p. 14.
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the U.S. might be interested in sponsoring a third law of
the sea convention for '"the sole purpose of establishing a
12 mile territorial sea.”21 The U.S. response was
positive, and delegations from both countries met to work
out a short, two or three article treaty that both
countries believed could be essentially forced on the rest
of the world. To U.S. and U.S.S.R. officials involved in
the negotiations, it seemed at the time as though anything
proposed by the two superpowers jointly would be easily
passed through any world deliberative process. Eventually
the twin delegations agreed on a new LOS convention that
would "(1) fix the breadth of the territorial sea at 12
miles and (2) preserve, in those international straits
which would become overlapped by territorial seas, freedom
of navigation as though a corridor of high seas continued
to run through such straits.”22 Thgs, the two superpowers
sponsored the convention under the impression that they
would be able to orchestrate a short, practical session and
force through their strategic-transit passage regime on the

rest of the world.

At almost precisely the same time, the U.N. General

Zl"The Critical Decisions," Department of State Talking
Paper, p. 3.
22

Ibid., p. 4.
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Assembly was electrified by a remarkable speech made by
Ambassador Avrid Pardo of Malta, who called for a new
regime of the oceans that would place the valuable minerals
of the deep seabed in trust as the "common heritage of
mankind." His speech managed to catalyze many of the
political and economic forces that had been gathering in
the General Assembly during the 1960s, as the newly
independent nations found themselves in numerical and
practical control of the United Nations. As this seemed to
dovetail nicely with the joint U.S./U.S.S.R. call for a new
conference on the oceans, the General Assembly established
a 35 member committee to study the peaceful uses of the
seabed and the ocean floor in late l967.23 The disarmament
issues were separated from the rest of the study, at the

behest of the U.S. and U.S.S.R and the committee

concerned itself primarily with Ambassador Pardo's concept
of the "common heritage." The members of the U.N.
recognized the changing environment of the world, the
advances in technology, and the desire on the part of the

developing world for changes in the world order. The

project received much support from the General Assembly.

23United Nations Document, SEA/460, 3 March 1982,

pp. 16-17.
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In 1968, a slightly larger committee was created (with 41

members) and named the Committee on the Peaceful Uses of

the Seabed and the Ocean Floor Beyond the Lmits of National

Jurisdiction. More states joined this committee, and by

1971, it had 91 members. This group was instrumental in
drafting and lobbying the General Assembly into accepting
Resolution 2749 (XXV), the "Declaration of Principles
Governing the Seabed and the Ocean Floor Beyond the Limits
of National Jurisdiction" This was the first General
Assembly formal recognition of the "common heritage," and
the declaration goes on to state that the seabed will not
be subject to "appropriation by any means by States or
persons." The U.S. joined in the adoption of this
resolution, which actually came to a vote in December of
1971.24 The General Assembly also decided in early 1971
that a new law of the sea convention would be convened to
discuss the issues of the deep seabed, continental margin,
navigation, and fisheries. The U.N. Seabed Committee
functioned as the preparatory committee for UNCLOS III

through 1972 and 1973, and the Conference actually began in

December of 1973.

24United Nations General Assembly Resolution 2749,
p. 24.
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When the Conference actually convened, it was charged
with establishing an equitable international regime for the
entire global sea, including oceans, ocean seabed, areas of
transit, continental shelves, fishing areas, as well as
determining some guidelines for all peaceful uses of the
oceans. It was an ambitious undertaking, to say the least.
The work of UNCLOS ITI would eventually consist of eleven
major sessions from 1973 to 1982, and involve over 5,000
delegates throughout the complex negotiating sessions. In
order to gain some appreciation of the pace and results of
the various sessions, the following summary of the action

25
is offered:

First Session: (New York, December, 1973) The rules

of procedure for the Conference were established and the
first officers elected, with Hamilton Amerasinghe of Sri
Lanka serving as the President of the Conference. There
were 115 countries represented at the opening of the
negotiation.

Second Session: (Caracas, June/August, 1974) The

rules of procedure were formally adopted by the Conference.

General views among the countries were exchanged in open

25The summaries which follow have been drawn from a

variety of sources, including the historical articles in
the American Journal of International Law (see bibliogra-
phy), Department of State Talking Papers, interviews, etc.
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debate, and negotiating groups were gradually forming.

Some of the more important groups, which will be discussed
in depth in subsequent sections, were the Group of 77 (Less
Developed Countries); the industrial-Western countries,
primarily the OECD nations: the Soviet Bloc:; the Island and
Archepelagic states; and the Geographically disadvantaged
and landlocked states. It is important to bear in mind
that these groups were often overlapping and somewhat
diffuse around the periphery, yet they were the major
actors in the negotiation.

Third Session: (Geneva, March/May, 1975) The Single

Negotiating Text (SNT), a preliminary rough draft of the
Treaty, was produced. The draft was basically in Treaty-
style language, and it provided an important starting point
for the delegates to begin issue-bargaining.

Fourth Session: (New York, March/May, 1976) The

results of further deliberation were produced in the form
of a Revised Single Negotiating Text (RSNT), where the most
controversial issues arose. Some of the problem areas with
the RSNT included the establishment of territorial seas

limits, fishing rights, the concept of the exclusive
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economic zone (EEZ), deep seabed mining, straits passage,
and technology transfer. The overlapping membership in the
various negotiating groups produced a complicated
bargaining arena, but the overall dynamic of the Conference
was very clear---the developing countries (G-77) versus the
industrial powers. The developing countries held a great
deal of functional power in directing the development of
the text due to their numbers, general cohesiveness via the
G-77 group, and the general mid-1970s pro-development
attitudes, which had certainly been sharpened by the
success of OPEC during the preceeding few years. On the
other hand, the industrial powers had a powerful position
via their economic, technological, and political-military
power. While the Conference never became a simplistic
North-South shouting match, the primary dynamic revolved
around conflict between the industrial countries and the
LDCs. The situation was of course complicated by the
multiplicity of interests held by many of the state actors,
as will be discussed in depth in subseguent sections.
During the 1976 sessions (both the Fourth and Fifth

meetings of the Conference), there was considerable '"give"
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on the part of the U.S. and most major industrial
countries. Secretary of State Henry Kissinger agreed to
important concessions (including the "parallel system" for
deep seabed mining and mangztory technology transfer)

during the summer of 1976.

Fifth Session: (New York, August/September, 1976)

Progress was made on the territorial seas, fishing
questions, and assorted other problems, but the deep seabed
mining issues were clearly emerging as the sticking point
in the negotiating process. The industrial countries
preferred position was a frontier '"claims office" approach,
where the advanced consortia would simply pick an area and
begin mining, perhaps paying some form of royalty to
appease the "common heritage" principle. The developing
countries, on the other hand, wanted to slow or halt the
development of the deep seabed for two major reasons. The
first was to protect the land-based producers, most of whom
were developing countries; and the second was to allow the
LDCs a chance to gain the technology and capital to
participate in the investment process. This issue, and the

sub-issues that emerged (such as the composition of the

26"The Critical Decisions," Department of State Talking
Paper, pp. 17-21.
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-

International Seabed Authority, the rules for mandatory
technology transfer, and so on) remained the primary point
of controversy throughout the negotiating process.

Sixth Session: (New York, May/July, 1977) An

Informal Composite, Negotiating Text (ICNT) emerged from
continued work on the deep seabed issues. The newly
installed Carter administration was much more amenable on
several key issues than the previous U.S. governments. The
entire Conference was at its mid-point (although most
observers at the time thought it was close to completion),
and the following progress had been made on some of the
critical ocean regime issues:

1. Acceptance of Three Sub-Regimes: Territorial Seas

would be allowed out to 12 miles:; the Continental Shelf
would be for the exclusive economic exploitation of the
coastal state, along the lines of the Truman Proclamation:
and the High Seas (but not the deep seabed beneath them)
would be managed along the lines of the 1958 UNCLOS I
Convention.

2. Provision for Transit Through International

Straits: Irrespective of the extension of coastal state
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territorial waters, vessels would have rights of unimpeded
transit through major global straits. The importance of
this provision to the major naval powers (U.S., U.S.S.R.,
U.K., France) and the major commercial shippers was key to
the entire negotiating "bargain."

3. Establishment of the Exclusive Economic Zone: The

rights of the coastal state to the economic exploitation of
the seabed and waters within 200 nautical miles of its
coasts was absolute, regardless of the geographic
disposition of the continental shelf.

3. Strong Environmental Norms were also created,

including the means for broad regulation and meaningful
sanctions.

4. Dispute Resolution: An international tribunal,

patterned on the International Court of Justice was
developed. Its mandate would allow it to rule on a wide
variety of disputes related to the seabed and the oceans.
There would be a special chamber established exclusively
for seabed disputes, and the mechanism for mandatory
dispute resolution was also put in place.

During the sixth session, however, the increasing
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difficulty of settling the seabed issues was becoming
apparent, and many of the bargains involved in the five
settled issues described above were dependent on the
satisfactory resolution of the seabed controversy.

Seventh Session: (Geneva, March/May, 1978. New York,

August/September, 1978) In order to try and settle some of
the outstanding issues involved in the deep seabed portions
of the Treaty, the Conference established seven negotiating
groups to deal with small sections of the mining clauses.
The problem areas within the deep seabed mining sections of
the Treaty had to do with the proposed International Seabed
Authority (which will be discussed in depth below). The
industrial countries believed the various organs of the
Authority (Council, Enterprise, Tribunal, etc.) were
structured in such a way as to make for complete dominance
by the developing countries. They particularly objected to
the provisions for mandatory technology transfer, Council
membership, Treaty change after the initial review, and the
powers of complete regulation granted to the organization
over the entire seabed. The session finally adjourned with

hopes for completing the text during the Eighth Session,
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scheduled for the following year.

Eighth Session: (Geneva, March/April, 1979. New

York, July/August, 1979). One of the first and most
important deciéions at the Eighth Session was to aim to
complete the work on the Convention by 1980. This goal
served to spur the delegates into a high level of activity
and several compromise positions emerged from the session.
A working draft of the Treaty, the Informal Composite
Negotiating Text (ICNT) was finally adopted, along with
several compromise positions on the remaining continental
shelf problems (exact geographical limits), rates of
revenue sharing for land-locked countries, and many new
positions on the deep seabed mining issues, which were
accepted by the Western powers as '"the best that could be
had." The outstanding issues remaining after the Eighth
Session included financing for the Enterprise, the
selection and approval process for applicants for mining
permits, and the exact methodology for the mandatory
technology transfer process.

Ninth Session: (New York, March/April, 1980. Geneva,

July/August, 1980) A new rough draft of the Convention was
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introduced, containing the cumulative work of the
Conference. The group vowed to hold its Tenth and "final
session" in New York in 1981, and feeling ran high that the
Convention would be opened for signature by the end of that
year. Optimism about the accord and its prospects for
completion were probably at an all-time high.

Tenth Session: (New York, March/April, 1981. Geneva,

August, 1981) The Reagan administration shocked the
Convention by announcing that it had "major difficulties"
with the seabed portions of the treaty (which had been
approved through the highest levels of the Carter
administration) and requested a one year delay for review
of the document. The Official Draft Convention was issued,
and the Conference voted to allow the U.S. its requested
year to restudy the text of the agreement. West Germany
and Jamaica were selected as the headquarters for the
International Tribunal for the Law of the Sea and the
International Seabed Authority respectively. Much
speculation emerged over the U.S. position, and a great
deal of bitter disappointment surfaced as the Reagan

administration's overwhelmingly negative position emerged.
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Eleventh Session: (New York, March/April, 1982) 1In a

watershed final session culminating nearly ten years of
difficult negotiation, the Reagan administration worked
hard to gain very basic amendments to the document. The
U.S. objections were focused on six areas. They included:

1. The U.S. belief that the Treaty would deter
development of the deep seabed mining resources through
production policies, production ceilings, limits on mining
operations, and excessive regulation.

2. A perceived lack of assurance to the seabed
resources, given the total control of the International
Seabed Authority over the granting of liscences.

3. An unf ir decisionmaking role in the deep seabed
regime, meaning the U.S. was not guaranteed a seat on the
Council, according to U.S. observers.

4. The amendment process to the Treaty could enact
changes without approval of the participating states.

5. The establishment of undesirable precedents for
international organizations, referring to the high degree
of control over seabed mining given to the ISA by the

Treaty.
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6. Mandatory transfer of private technology would
make it unlikely to receive the advice and consent of the
U.S. Senate.

All of these objections were difficult issues that the
Conference had thought settled during the late 1970s via
complicated compromises. Ultimately, the U.S. eleventh hour
efforts pfoved useless. As the President of the
Conference, Tommy T.B. Koh of Singapore (who had been
elected after the death of Amerasinghe in 1980) eventually
admitted, "all efforts at reaching general agreement were
exhausted." The Conference, which had hoped to adopt the
Convention without dissent, was forced to call for a role
call vote at the request of the U.S. The final acceptance
of the Draft Convention was 130 to 4, with 17 abstentions.
The four countries voting against the Convention were the
U.S. (seabed issues), Israel (mention of the PLO in the
Draft), Turkey (Aegean Sea disputes with Greece), and
Venezuela (0Oil problems). Of the abstentions, many are
from the Western industrial countries, including Belgium,
West Germany, Italy, the U.K., the Netherlands, and Japan;

the U.S.S.R. and the rest of the Soviet Bloc also
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abstained.

Signing Ceremony and Subsequent Events: On December

6, 1982, the signing ceremony began in Montego Bay,
Jamaica. The four day process culminated the work of the
longest and most complicated international agreement ever
negotiated. In all, 119 nations signed the final Draft
Convention in Jamaica, signifying their intent to ratify
it. After 60 instruments of ratification have been
deposited with the U.N., the Convention will come into
force for signators after 12 months. Some of the
abstaining countries have since signed, including Japan,
the U.S.S.R., and most of the Soviet Block. The major hold
outs remain the U.S., the U.K., West Germany, Italy, and
Belgium, all major deep seabed mining investors. A
Preparatory Commission, which is charged with laying the
groundwork for the International Seabed Authority and
translating much of the general Treaty provisions into
practical rules and regulations, began meetings in Jamaica
in the Spring of 1983. A President, Paul Engo of the
Cameroon, was elected, and the Commission has now had two

substantive meetings, with more scheduled. To date (early
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1984), nine countries (Mexico, Fiji, and Jamaica, among
others) have ratified the Treaty. There are ongoing
efforts in many other countries to consumate the
ratification process. While there is a wide disparity of
view among experts, most observers seem to think that the
required 60 states will ratify the Convention within five

years, bringing it into force at least for signators.

Overall, the Treaty process was a huge and complicated
project, driven by political and economic forces that were
shifting and inconsistent over the course of the
negotiations. The resulting document was the essence of
compromise. No one country could claim to be completely
happy with the result, but large numbers of states seem
satisfied with the general outcome. The general provisions
of the Treaty are discussed in the next section, followed
by an analysis of the political and economic forces that
"drove the problem" as the Treaty evolved. After these

background sections are complete, an examination of the
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specific problem of technology transfer and its relation to

the entire Treaty process will be undertaken.
G. Provisions of the Law of the Sea Treaty

The main provisions of the new United Nations Law of
the Sea treaty are arranged around several specific issue
areas. The Treaty itself, a 200 page, single-spaced
document, contains over 300 articles divided into 15 major
sections. While there can be no substitute for a careful
reading of the entire document, this section will cover
some of the highlights from each of the major sections of
the document, with particular focus on thé controversial
deep seabed mining portions.27

28
Territorial Waters: According to the Treaty, states

will be able to exercise sovereignty over the waters
immediately adjacent to their coasts to a limit not
exceeding twelve (12) nautical miles. The constraint on
the coastal state's control is that all foreign vessels
will be allowed the right of "innocent passage" (passage

that does not threaten the coastal state's security)

27All the references in the section below are taken
from the actual Treaty text, using the U.S. State Depart-
ment version of June, 1982.

28L

0S, Part II, pp. 3-14.
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through the territorial waters for purposes of peaceful
navigation. This was a controversial point that the 1958
accords had failed to settle. In this section, the Treaty
goes on to specify how boundaries will be determined, as
well as establishing a further 12 mile '"contiguous zone"
where the coastal state will have some limited forms of
jurisdiction, although not complete sovereignty. One
observer has remarked that the distinction is between the
exercise of '"sovereignty" and '"sovereign rights.”29 The
contiguous zone would be an area where customs, fiscal,
immigration, sanitary, and police powers could be
exercised.

30
Transit Passage: This provision, crucial to the

great maritime and naval powers (U.S., U.S.S.R., U.K.,
France), would allow '"transit passage" through
internationally recognized straits used for international
navigation so long as the passage was direct, non-
threatening, and in compliance with international
regulations. (A maritime power is generally taken to mean

a country with major geopolitical interests in the sea,

including both military and commercial fleets. A naval

29Professor Suzanne P. Tongue, The Fletcher School of

Law and Diplomacy, Interview, Medford, MA, April, 1983.

30L.OS, Part III, pp. 15-20.
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power is one with a major sea-going military component to
its armed forces. At the present time, only the four
countries mentioned above could be classed as both maritime
and naval powers.) It would apply both for ships and
aircraft, civilian and military. This was an important
quid given the advanced countries for the guo of agreeing
to the deep seabed provisions of the treaty. This was the
so-called '"great bargain" of the Conference, that many LDCs
now believe was broken when the U.S. and other Western
states refused to sign the Treaty.3l This section of the
Treaty also assured the passage through major international
passages (generally defined in terms of tonnage per
annum---see Annex). These straits would remain open even
if their waters were to become part of the territorial seas
of the coastal states bordering them. This was
particularly important given the number of international
straits that would have fallen into territorial waters when
the shift from 3 to 12 miles was accomplished. (See Annex)
This section of the Treaty also details the rights and
duties of vessels desiring "innocent passage" in connection

with transit. It also gives the coastal states the right

1 . .
Ambassador Alan Beesley, Canadian Representative to
the Conference, Interview, Kingston, RI, June, 1983.



54
to establish regulations (of a traffic-pattern nature) in
the straits.

32
Archipelagic States: According to the Treaty,

states whose territory is comprised of large island groups
(Indonesia, the Philippine Islands, Malaysia, etc.) are
given extensive control over their "internal waters." This
section of the Treaty was a direct result of the influence
and negotiating skill of the "Island Group" during the
Conference. For a typical state, internal waters are
rivers, bays, coves, and other bodies of water inserted
into the land territory of the state. The archipelagic
states successfully argued that for an island-group state,
internal waters must be much more loosely defined,
generally to include the waters between the constituent
islands, within certain Treaty-defined mileage limits. The
methodology agreed upon by the Conference connects the
outer baselines of the islands together and gives the
archipelagic states the equivalent of "internal waters"
within the island groups. The archipelagic states will
provide complete rights of passage through specified sea

lanes to ships of all nations.

32

LOS, Part IV, pp. 20-24.
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33
Exclusive Economic Zone: One of the totally new

concepts added to the ocean regime by the Treaty was the
idea of the Exclusive Economic Zone (EEZ). It was prompted
by the increasing ability of technology to exploit the sea
and the seabed. Coastal states are granted sovereign

rights (but not sovereignty) in the EEZ with regard to

natural resources, economic activities, scientific
research, and environmental preservation. The EEZ will
otherwise retain the character of high seas, at least in
regard to overflight, submarine cable laying, pipelines,
freedom of navigation, and so on. The Treaty details the
specific rights and duties of the states in the EEZ,
including regqgulating artificial island construction, marine
exploitation installations (oil rigs and deep seabed mining
gear ), conservation action, and law enforcement. The
fishing questions that had been difficult to settle in the
1958 Conventions were addressed here, giving the coastal
state strong, although not total, rights for fishing in the
EEZ. The rights of land-locked states to participate in
exploitation of coastal EEZs in their regions is explicitly

stated. The questions of highly migratory species of fish,

33LOS, Part V, pp. 25-38.
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which are defined in Annex One of the Treaty and constitute
about a dozen species of Tuna and Salmon, are also treated
in the Treaty. The emphasis is generally on conservation
and responsibility of the exploiting states to the global
environment.

34
High Seas: This section of the Treaty survived

essentially intact from both the 1958 Conventions and
generally from the earlier classical regimes of freedom of
the seas. States will continue to enjoy the rights of
navigation, overflight, submarine cable laying, artificial
islands, fishing, and research. The Treaty goes on to
discuss the obligations for signators for cooperation,
suppression of piracy, combating drug-running and so on.

35
Regime of the Islands: This section provides a

brief definition of islands which allows States to use them
in determining their territorial seas, although making the

specific point that barren rocks "which cannot sustain

human habitation or economic life of their own, " are not
islands.
36
Enclosed or Semi-Enclosed Seas: Examples of an

enclosed or semi-enclosed sea might be the Mediterranean or

34LOS, Part VII, pp. 44-54.
35LOS, Part VIII, p. 55.
36LOS, Part IX, p. 56.
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Caribbean Seas, where more than two states border an
enclosed area of ocean. The bordering states are called
upon by the Treaty to cooperate in the management and
conservation of the resources in the enclosed region. It
is important as implicit recognition of the rights and
duties of sub-regimes within the overall ocean regime.

37
Land-Locked States: This section is another example

of a small negotiating group (land-locked/geographically
disadvantaged states) working together to wield real power
in the Conference. The statute grants continuous "right of
trans;t" to and from the sea through the territory of
transit states by "all means of transport."”

38
Protection/Preservation of the Marine Environment:

Strongly lobbied for by many domestic internal groups in a
wide variety of countries, these provisions are an
important example of trans-national groups influencing
international policy. The Treaty is squarely on the side
of strong anti-pollution measures, including both ship- and
land-produced pollution, overfishing and industrial waste
from at-sea installations, such as deep seabed mining

sites. This section of the Convention is important in the

37LOS, Part X, pp. 57-59.

38LOS, Part XII, pp. 98-119.
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wide range of police powers which the global community has
given to states in the area of pollution control. States
are categorized as either coastal, port, or flag states,
and are assigned very specific duties for control, clean-up
and enforcement. The Treaty further calls for regional and
global cooperation in order to preserve the marine world.

39
Marine Scientific Research: A second major example

of trans-national groups working to influence policy is in
the area of regulation concerning marine scientific
research. In general, scientists are not happy with the
final outcome, although they will admit, if pressed, that
the Treaty is a little better than nothing.40 Research in
the EEZ and Continental Shelf will be by consent of the
coastal state, but the states will be "obliged" to give
consent if the research is for '"peaceful purposes."
Information thus derived must be shared globally through
publication of results. The coastal state could deny
permission, using the Convention as a guide, if the

research was exploitative in nature, involved drilling or

explosives, required construction, or was not for "peaceful

purposes." If the organization desiring to perform the
39
LOS, Part XIII, pp. 120-130.
40

Dr. David Ross, Senior Scientist, Woods Hole,
Interview, Woods Hole, MA, March, 1983.
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research felt it had a likely case, it could submit to
international arbitration. The rules are significant in
recognizing the legal standing of scientific organizations
and in providing a means of appealing a question that is
essentially one of sovereignty.

41
Development and Transfer of Marine Technology: This

section is a non-binding recommendation to states to
promote the development and transfer of marine technology
on "fair and reasonable terms and conditions.'" This
section of the statute makes specific provisions for the
rights of the holders of proprietary technology and
security-oriented technology. This is not mandatory
transfer of technology. The mandatory technology transfer
provisons apply specifically to deep seabed mining, and
will be discussed below. This section of the treaty is
only a series of recommendations for transfer and sharing
of technology, and does not enact any binding requirements
on signators.

42
Settlement of Disputes: In another far-reaching and

innovative portion of the Treaty, states would be obliged

to settle their disputes by peaceful negotiation. Four

4lLOS

42LOS, Part XV, pp. 137-155.

, Part XIV, pp. 131-136.
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different options for dispute settlement are available
under the Convention:

1. International Tribunal for the Law of the Sea

2. International Court of Justice

3. Arbitration

4. Special Arbitration Procedures

From a regime-organization standpoint, the
establishment of a judicial branch, the new International
Tribunal for the Law of the Sea, is a step toward a more
binding structure. Coupled with the decision-making
branch, the Council/Authority discussed below, and the
principles, rules, and norms contained in the Treaty
itself, it comes very close to fulfilling the overall
concept of a total regime. The binding character of the
arbitration for signatory states makes the Treaty
particularly strong in this area.

43
The Area/Deep Seabed Mining: The "Area" is defined

as "the seabed and ocean floor and subsoil thereof beyond
the limits of national jurisdiction." In other words, the
area is the floor of the ocean under the high seas. This

section, the most controversial of the Treaty, concerns the

43

LOS, Part XI, pp. 60-97.
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rights and duties of states wishing to exploit the deep
seabed. The reason for the controversy can be explained on
one level as the collision of the basic principles of the
classic ocean regime (freedom of the high seas) and the
newer principles of the emerging ocean regime (exploitation
must be undertaken only with ultimate regard for the fact
that the seas are the common heritage of mankind). The
classic regime would have allowed exploitation of the deep
seabed as part and parcel of the freedom of the seas
doctrine. The new ocean regime, more concerned with
commonality and equality of sovereign states, would
exercise much stronger control over the exploitative
process represented by deep seabed mining.

This portion of the Treaty 1is concerned with the
resources of the Area. Resources are defined in the Treaty
as "All solid, liquid, or gaseous mineral resources in situ
in the Area at or beneath the seabed, including poly-
metallic nodules.44 The Treaty starts this section with
the fundamental affirmation of the common heritage
principle and goes on to establish the most sweeping,

positively-controlled regime for international behavior

44105, Article 1; and Article 133, pp. 2/60.
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ever enacted, at least as pertaining to the marine
environment. It is within this section of the Treaty that
the economic and political forces that comingled to create
the entire regime become clearest. It is also within this
section that the extremely controversial sections dealing
with mandatory technology transfer occur. The political
leverage of the developing world is evident in the passages
concerning production policies, technology transfer
(mandated for seabed miners), and provisions to protect
land-locked and geographically disadvantaged states (mostly
developing countries). The Treaty establishes a collection
of international entities to function as the collective
deciéion—makers on seabed and some general maritime issues.
The first of these is the International Seabed Authority
(the Authority or ISA), a governing body located in
Jamaica, to which every state signator of the Treaty shall
send a representative. The principle organs of the
Authority include the Assembly, the Council, the
Enterprise, and the Secretariat. The Assembly is similar
to the General Assembly of the United Nations in that it

has a representative from each country and generally makes
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only broad, non-policy oriented statements. It will
function under the one-state, one- vote principle just as
the General Assembly of the U.N. does. It will have the
power to elect the members of the Council and the Govenring
Board of the Enterprise (to be explained below). The
Assembly will further control the fiscal concerns of the
entire seabed system, assessing charges and distributing
revenue. In terms of regime analysis, the Assembly will
act as the arbitrator and establisher of norms, principles,
and rules.45

The second major organ of the overall Authority is the
Council. The Council will function as the day-to-day
decision-making body of the seabed system, and will have a

diverse representation as follows:

Four members from Consuming Countries 4
(Consumers of Seabed Minerals)

Four members from Mining (Seabed) Countries 4
Four members from Mining (Land) Countries 4
Six members from Developing Countries 6

Eighteen members chosen to ensure Geographical
Representation 18

Total 36

45LOS, Articles 155-160, pp. 74-78.
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It is difficult to say exactly which countries will
fall into what categories, although they are not mutually
exclusive. In other words, the U.S. could qualify for a
seat under the "consuming countries' provisons or under
"mining (seabed)" section. Naturally, a country can only
hold a single seat at once. There are also provisons that
guarantee seats to the Soviet block countries and land-
locked/geographically disadvantaged countries.

In fact, the specifications are vague enough to raise
key concerns within the U.S. delegation as to the
likelihood of the U.S. being denied a seat on the council.
It is, of course, important to note that the U.S. has
always been afforded considerations within the U.N. system
that would indicate continued influence on the council.
There is, however, no specific statute guarantee that the
U.S. will have a seat on the council, although the odds
strongly favor it. An additional concern for the industrial
countries is that the Council may well be dominated by
developing countries, a turn of events which would give the

Group of 77 a powerful tool for further directing the
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46
world's ocean regime. The powers of the Council include

placement of the officers of the Enterprise, the commercial
mining arm of the Authority, overseeing the operation of
the Enterprise, selection of seabed mining candidates,
control over the resources of the Area through the granting
of licenses, power to mandate technology transfer,
appointment of inspectors for marine mining and
exploitation arrangements. Overall, it is the Council that
will make the day-to-day decisions presumably in accordance
with the principles, rules, and norms established by the
Authority.

Two other organs of the Authority are the Secretariat
and the Enterprise. The Secretariat will function in a
similar manner to the U.N. Secretariat, as an international
civil service dedicated to the smooth running of the
Authority, again with the "common heritage" principle
foremost. The Enterprise will be, in effect, a commercial
mining company operating under a parallel system with
private corporations. The parallel system entails the
following basic sequence: A private corporation researches

and stakes a claim on the high seas deep seabed. The

46 . . . , .
This is reflected in many of the speeches given by

Reagan Administration Officials. See, for example, Edwin
Meese in the New York Times, Ambassador James Malone in
testimony, and the President's January, 1982 speech, as
noted in the bibliography.




Enterprise enters the picture when the private company
stakes the claim and receives half (the parallel operation)
of the tract to exploit. It is not a joint venture system
in any sense. The Enterprise can also ask for and indeed
force the transfer of mining technology from its private
competitor, if such technology is not available on the
market. Both the private corporation and the Enterprise
will then mine the Area, side-by-side. The proceeds from
such Enterprise operations will go toward the operation of
the Authority, and will further be distributed to the
developing and land-locked states, in order to enable them
to particiapte in future deep seabed mining operations.
Clearly, the parallel system of mining operation, which
gives equal ('parallel') access to less developed and land-
locked/geographically disadvantaged states, is the ultimate
embodiment of the "common heritage principle.'" Equally
clearly, its acceptance by the vast majority of countries
indicates a fundamental shift away from the liberal
"freedom of the seas" regime to the more collective concept

of the "common heritage of all mankind."
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III. The Political Economy of the Emerging Ocean Regime

A, Introduction

In order to fully appreciate and analyze the specific
marine technology transfer aspects of the Law of the Sea
treaty, it is first necessary to discuss the more general
political economy of the emerging ocean regime. The Treaty
and its provisions, of course, are a major indication of
trends within the overall ocean regime, and in this section
of the dissertation, some of the basic precepts of regime
analysis will be applied in order to sort out the important
emergent trends.l

Clearly, a new regime of the oceans is emerging. Thus
far it has been a difficult birth, attended by acrimonious
debate and much highly politicized rhetoric. In order to
understand and analyze the new regime, it is helpful to
apply some structural techniques and models to the

analysis. The emphasis in this section of the dissertation

will be on the political and economic forces that were

Much of the structure of this analysis draws upon
the format developed by Keohane and Nye, Power and Inter-
dependence . (Boston: Little, Brown, and Co., 1978).




wielded by a variety of actors in the process of shaping
the new ocean regime.

During the long negotiations over the Law of the Sea
Treaty, there were significant shifts in the relations of
the actors to each other, the goals of the actors, the
instruments of policy and power, the agenda advanced, the
issues considered critical, and the role of various
international organizations. Each of these will be
considered in turn.

Particularly important in analyzing the new regime are
the substantially new principles and norms that have
emerged in the course of negotiating the new Law of the Sea
Treaty. As discussed in earlier sections of the this
dissertation, the dynamic that has cut across all others in
the law of the sea arena is the conflict between the more
traditional concept of an "open ocean" and the newer
concept of the deep seabed constituting the '"common
heritage of mankind." The United States and many of the
leading Western industrial and military powers oppose the
Treaty's emphasis on the "common heritage" principle and

continue to support an ocean regime based largely on the
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"freedom of the high seas." The developing countries, on
the other hand, are solidly behind the new Treaty, which
they feel represents a legitimate international shift
toward the "common heritage" concept. The struggle is one
aspect of a larger conflict between the developing world
and the developed world over resources and distribution of
global wealth. 1Indeed, many of the concerns that are
addressed in the New International Economic Order (NIEO)
are present in the Law of the Sea Treaty. The NIEO, of
course, is a U.N. sponsored initiative to change the
world's economic system in order to make it more responsive
to the developing world's problems and concerns. Many
other issues, of course, are bound up in the Treaty---such
maritime concerns as navigation rights, passage through
strategic straits, fishing rights, land-locked state's
rights, formation of the Exclusive Economic Zone, and
technology transfer, to name a few. Overall, it is
important to bear in mind both the political-economic and
the overall maritime character of the Treaty in approaching
this analysis.

In this examination of marine technology transfer's
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role in the Treaty and the larger ocean regime, it is
critical to proceed from a well founded general basis for
understanding the internal dynamics of the regime. Thus,
this chapter will be divided into five key sections for
analysis: Goals of actors, instruments of policy, agenda
formation, linkage of issues, and role of international
organizations. By considering their interaction in the
formation of the new regime, as well as the structure of
the regime itself, it is hoped that some valuable insights

into the main issue of technology transfer will ultimately

be reached.
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B. International Regime Analysis

One of the best broad definitions of international
regimes is given by Stephen Krasner:2
"International regimes are defined as principles,
norms, rules, and decision-making procedures around which
actor expectations converge in a given issue area." The
elements may be either implicit or explicit, and Krasner
3

goes on to define each of the elements further:

1. Principles: Beliefs of fact, causation, and

rectitude.

2. Norms: Standards of behavior defined in terms of
rights and obligations.

3. Rules: Specific prescriptions or proscriptions
for action.

4. Decision-Making Procedures: Prevailing practices

for making and implementing collective choice.

In the Law of the Sea context, the principles of the

2Stephen Krasner, "Structural Causes and Regime Con-
sequences, International Organizations, Volume 36, Number
2, Spring, 1982, p. 185.

31pid., p. 186.
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overall regime include the concept of the "common
heritage," the primacy of negotiation in establishing an
equitable and efficient world order, and the need for an
overall scheme of ocean management. The norms of the
regime include such standards as the use of consensus
negotiation, the right of each state to an equal vote on
all issues, the need for peaceful settlement of disputes,
and so on. Some examples of rules within the regime
include specific prohibitions on the disposal of toxins in
the ocean, rules of conducting scientific research, deep
seabed mining, and the like, specific prescriptions for
controlling sea lanes, etc. Finally, decision-making
procedures are established in great detail, including the
Council, the Assembly, the various administrative and
technical bodies, and so on. Overall, the new ocean regime
fits well into the Krasner definition of a regime.
Additionally, several sub-regimes (smaller, complete
regimes within an overall larger regime) are established by
the Treaty. Some of these include the regimes for passage,
management of territorial waters, technology transfer, and

the like. Krasner further points out that "Changes in
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rules and decision-making procedures are changes within
regimes;" while "Changes in principles and norms are
changes of the regime itself.“4 This is a critical
distinction, particularly when analyzing the forces that
cause changes in given regimes.

Another important interpretation of regimes, and more
specifically, of regime dynamics, is offered by Oran Young,
who commented, "Regimes are social institutions governing
the actions of those interested in specifiable activities
(or accepted sets of activities)."5 In discussing regime

6

formation, Young describes three basic types of order:

1. Spontaneous Order: Regimes that are the product

of the action of many men but . . .not the result of human
7
design."
2. Negotiated Orders: Regimes that are

"characterized by conscious efforts to agree on their major
provisions, explicit consent on the part of individual
participants, and formal expressions of the result." A
multilateral treaty, such as the Law of the Sea Treaty,

fits this type of regime.

3. Imposed Orders: Regimes that are "fostered
4_. .
Ibid., pp. 187-188.
5Oran Young, "Regime Dynamics,'" International Organ-

izations, Volume 36, Number 2, Spring, 1982, p. 277.

®1bid., pp. 282-285.

4

"Ibid., p. 282.
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deliberately by dominant powers or consortia or dominant
actors," i.e. by conquest, either politically, economically
or militarily.
In expressing the methods by which regimes change,
8

Young uncovered three major dynamics:

1. Internal Contradictions: Differences within the

regime that take the form of "irreconcilable conflicts
between the central elements of a regime." The fatal
internal flaw is no less characteristic or regimes than of

men.

2. Shifts in the Underlying Structure of Power: As

Young points out, all three types of orders do reflect the

realities of power that caused their formation. If that

underlying power structure changes, the regime is bound to
9

change as well.

3. Exogenous Forces: '"Societal developments external

to the specific regime may lead to alterations in human
behavior that undermine the essential elements of a

10
regime."

In our examination of the Law of the Sea Treaty and

the specific sub-regime of technology transfer, the impact

8Young, "Regime Dynamics," p. 291.

?Ibid., pp. 292-293.

101pi4., p. 294.
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of all three types of regime change will be seen as the
ocean regime is negotiated.

One well known analysts of world regime formation and
change is Robert O. Keohane. 1In writing on the demand for
international regimes, he points out, "Actors in world
politics may seek to reduce conflicts of interest and risk
by coordinating their behavior."ll While recognizing this
as the "supply side" of the explanation for the origin of
regimes, Keohane goes on to point out the importance of
what he terms the "demand side" of the problem---the "lack
of a clear legal framework establishing liability for
actions (i.e. sanctions); information imperfections:; and
poéitive transaction costs.“12

By combining the demand and supply sides of the
argument concerning international regimes, Keohane
concludes that it is very likely that the demand for
international regimes will be in part a function of the
effectiveness of the regimes themselves in developing norms
of generalized commitment and in providing high-quality

13

information to policy-makers."

Together with Joseph Nye, Keohane earlier develcped

llRobert 0. Keohane, "The Demand for International
Regimes," International Organizations, Volume 36, Number
2, Spring, 1982, p. 332.

121pid., p. 338.

13

Ibid., p. 354.
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theoretical approaches to regimes in Power and

EEEEEQEEEEQEESEJ The primary hypothesis of the book was
the development of the concerpt of "complex interdependence"
as an explanation for the interaction of the state actors
in the overall global regime. The complex interderendence
model for analyzing the glcbal political situation was
developed in contrast to the more conventional realist
model. The realist model, of course, takes as its central
premises that: (Drawing from Hans Morgenthau)

1. Political relationships are governed ky objective
rules deeply rooted in human nature;

2. Interest is almost always defined in terms of
power ;

3. Power equals national interest equals national
survival;

4. Moral principles are always overtaken by concerns
of national interest;

5. The Political sphere is essentially autonomous.

Keohane and Nye, on the other hand, maintained that
the comgplex interdependence model "sometimes comes closer

14
to reality than does realism." In applying the model to

14Keohane and Nye, Power and Interdependence, p. 24.
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real-world global regimes, they discuss three

"characteristics", which are in effect assumptions about
15

the actual world:

1. Multiple Channels: More than a single means of

communication (i.e. govenment to government) is available
to actors. This might include contacts between trans-
national groups, the influence of media contacts, cultural
exchanges, action between various levels of the government
bureaucracy, and so on.

2. Absence of Hierarchy Among Issues: There is no

single overriding issue, such as military security, as
there would be under the realist approach to international
relations and regimes. Issues are blurred, and different
groups within the individual state-actors will advocate
various issues as priorities, effectively shifting the
agenda at crucial times.

3. Military Force is Not Used by Governments Toward

Other Governments: This represents the greatest "leap of

faith" by Keohane and Nye in applying their concept of
complex interdependence to real-world regimes. In the real

world, force is often used by governments, a fact well

15
Ibid

., pp. 24-25.
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known to Keohane and Nye---their argument is that if the

regime in question does not use force as a tool (military
force, that is), then complex interdependence might be a

good explanatory theory to analyze the system.

Keohane and Nye distinguish five aspects of the
political process that serve to identify the type of regime
under study: goals of actors (and, implicitly, types of
actors); instruments of state policy, agenda formation,
linkages of issues, and roles of international
organizations.l6 By identifying the various processes in
the regime under study, it is possible to place it on a
scale somewhere between the "ideal types" of pure realism
and complex interdependence. As the authors point out,
"Most situations will fall somewhere between these two
extremes."l7

Keohane and Nye, Young, and many other commentators on
the role of regimes in the global community use the example
of the ocean regime in discussing international regimes per
se. This is a logical choice, particularly for the writer

who desires an example that will "fit" more easily within

theories of a '“global community" orientation. The regime

161pid., Table 2.1, p. 37.

Y71p1d., p. 24.
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of the oceans represents a strong example of a non-zero sum
game---as a general matter, it is in the interests of
almost all states to have a negotiated fair, and equitable
ocean regime. This is because the ocean is a shared good,
at least by the majority of states that have coastlines.
Even land-locked and geographically disadvantaged states
can profit from an ocean regime that affords them some
rights of exploitation. Resources, both living and non-
living, can be harvested from the ocean in such abundance
that the key good in the equation is not the resource---it
is the regime that permits orderly exploitation that
becomes of overall value to the global community. The sea
can be more efficiently and equitably exploited by mankind
under a legally constituted regime. There are therefore
strong arguments to be made for the logical and reasonable
evolution of an ocean regime, although logic and reason do
not always prevail in the international arena.

Having recognized the logical and reasonable
underpinning to the concept of an ocean regime, analysts of
political and economic factors in international relations

will often use the ocean regime as an example of the
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movement of human society toward "collective law making"
and "derived legal norms representing the collective will
of the global community," to quote Roberto Unger.18 As an
example, the oceans are an excellent choice to illustrate
precisely that point, although, as will be discussed below,
ocean regimes are hardly a '"new" arrangement. Perhaps it
is, as Professor Benjamin Cohen of The Fletcher School of
Law and Diplomacy points out, "the articulation of the
regime that represents the advance.“l9 At any rate,
commentators continue to point to the ocean regime as an
example of a "good regime,'" since it affords an example of
states attempting to work together (more or less) for the
common good.

A second reason for the frequent analysis of ocean
regimes, at least in the modern era, is their dynamic
character. The regime has changed, both within itself
(changes in rules and decision-making procedures) and in
fundamental character (changes in principles and norms).20
Such changes have occurred quite frequently over recent
decades, with several distinct regimes and many changes

21
within regimes even since 1958. This has afforded

18Professor Roberto Unger, Harvard Law School, Lecture,

Cambridge, MA, January, 1982.
l9Professor Benjamin Cohen, The Fletcher School, Comment,
Medford, MA, April, 1983.

2OKrasner, “Structural Causes," p. 187.

21Keohane and Nye, Power and Interdependence.
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analysts with much recent material and well-documented,
unclassified sources.

A third reason for the continuing interest in ocean
regimes as an example of global regime formation 1is the
totality of participation. Virtually every country in the
world, and many "liberation organizations,'" trust
territories, and international organizations have
participated in the most recent LOS Conference. Writers
and analysts can use a wide sample of state-actors, some
with open and well-run archives, to research the changing
pattern of global interaction.

Finally, and most importantly, the attractiveness of
studying ocean regimes rests on the nature of the
structures. As will be examined in depth below, the
struggle of political and economic forces to create a new
ocean regime is at the cutting edge of the conflicts that
will fill the next century---resource control. The Treaty
is an allocative device for the resources contained in some
71% of the world, including mineral, protein, hydrocarbon
and other sources of wealth. The specific subject of this

dissertation, marine technology, is but one form of wealth
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that the Treaty presents some control over. It is not
original to point out that resources are dwindling and the
world population is increasing. While not so
catastrophic a situation as was thought a decade ago (or by
Malthus in the 18th Century), it is certainly a problem
which will continue to command much attention. In many
ways, of course, it is anything but a new problem---yet the
ocean aspect of resource control is a relatively recent
wrinkle.

Ocean regimes will control a major part of the world's
resources in the next century. Obviously, as land-based
resources are used up, the resources that remain under the
oceans will represent an increasing percentage of the
global supply. The political and economic forces that
combine to form the regime of the oceans will determine the
shape of that regime. It becomes incumbent upon any
serious policy-planner, strategist, or analyst of
international relations to fully understand the nature of
the emerging ocean regime. It is important not only for
predicting future trends in international relations, but

also for understanding the nature of the global arena



83

today. It 1is no exaggeration to say that the regime of the
oceans and some of the specific issues within it (such as
marine technology transfer) are among the most important
facing national planners. The issues involved offer an
insight into the present state of world affairs and affords
some predictive power in understanding which way power and
wealth are flowing. In effect, the Law of the Sea
negotiations are a kind of options market, providing the
market opinion (based on one of the few global samples of
state actors available) of who is really driving events,

and who is truly driven.
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C. Goals of Actors

The first level of analysis in understanding the
emerging regime of the oceans is the study of the
negotiating groups and their goals during the process of
establishing the Treaty. In any group, dynamics are
complicated, particularly when the subject under
negotiation is vital to the national interests of the state
actors concerned. Additionally, the groups in the UNCLOS
ITIT negotiations were not mutually exclusive sets---that
is, the membership overlapped through several major and
minor groups. Finally, the groups were not consistent, in
that a given actor's expectations and goals might have
changed over the course of the ten year negotiation
project, resulting in group goal shifts as well as
individual actor shifts. It follows, therefore, that much
of the information available for group goal analysis is
likely to be incomplete or confusing.

Still, some overall trends are discernable from the

shifting allegiances of the various actors that do give the
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analyst some insight into the process of neogtiation and
the final Treaty product as well.

The first distinction to be made in distinguishing
among the actors at the Law of the Sea talks is between
states and non-states. Countries are referred to in the
text of the Treaty as "States Parties" and are simply those
national entities signatory to the Convention. Basically,
states were the principal negotiators, since only countries
could actually participate as voting members during the
negotiations.22 Besides Ehe principal negotiators, there
were several groups that exerted influence of an indirect
sort on the course of negotiations, generally through
governments. These actors included multinational
corporations, national liberation movements (SWAPO, PLO,
etc.), diplomats and functionaries of the U.N. Secretariat,
other international organizations, and some trans-national
organizations (ecological groups, scientific associations,
etc.). These actors can be referred to collectively as
non-state actors. Both types of groups (state and non-
state) had significant goals and worked within negotiating

groups (either directly or through governments) to

22

LOS, Part XVIII, Article 305, p. 149.
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influence the final outcome of the ocean regime

negotiations.

State Actors

One of the key features of the Conference was the
influence of informal negotiating groups (INGs). These
were groups of delegates to the Conference who would meet
regularly to discuss mutual interests in certain issue
areas. The INGs ranged from very large organizations, such
as the Group of 77 (developing Nations)23 to very small
collections of delegates, such as the Archipelagic States
Group (island nations like Indonesia, Malaysia, the
Philippines, with interests in a narrow range of issues).
Membership in the various INGs overlapped, as did the
interests and relative priority of issues. Some of the
groups were very influential in obtaining their desired
ends, while other groups were ineffective. The INGs can be

24
further subdivided into external and internal groups.

23The G-77 (Group of 77), actually has over 120

members enlisted under its negotiating "umbrella."

4Barry Buzan, "United We Stand---Informal Negotiating
Groups at UNCLOS III," Marine Policy, July, 1982, pp. 184-
187.
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External Groups were INGs that had been in existence before
the Law of the Sea negotiations, comprised members with
interests in common external to the LOS discussions, and
were generally less effective in implementing policy at the

Conference. Some examples include:

European Community
Soviet and East European
Western European and Others
Latin American

African

Asian

Arab

Islamic

Group of 77
Commonwealth
Non-Aligned

Internal groups, on the other hand, were formed in the
heat of the Conference, and generally coalesced around very
specific issue-oriented questions where groups of delegates
felt that concerted effort would enable more effective

outcomes for the particular actors. Some internal groups
25
included:

Land-locked and Geographically Disadvantaged
Coastal

Archipelagic

Territorial Sea

Straits

Technology Transfer

25Edward Miles, "The Structure and Effects of the

Decision Process in the Seabed Committee," International
Organizations, Volume 31, Number 2, 1977, pp. 159-234.
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Parallel System Deep Seabed Mining
Coastal Fishing

Distant Water Fishing

Marine Scientific Research
Environmental

(Note: While it is generally true that the external
groups were less effective than the internal groups, there
were exceptions---the G-77 was a very successful external
group, while the Technology Transfer group was an
unsuccessful internal group.)

As a part of the INGs, but really as a third type of
negotiating group, "Compromise Groups" must be mentioned.
These were collections of delegates who met in order té try
and "iron out" a difficult specific problem or deadlock
that arose in the course of the negotiation. They were
generally called into being by either the Conference
leadership or one of the issue-oriented INGs in order to
try and move off dead center on a given problem. These
groups were able to effectively undertake "damage
control operations" that could prevent the negotiations
from breaking down altogether. They were also able to help
move the discussion in new directions on occasion.

In order to analyze the effects of the various actors
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and their success in implementing their respective goals,

26
it is necessary to examine some of the INGs more closely:

Latin American Group: This ING included the 20 Latin

American countries, as well as 8 nations from the Hispanic
Caribbean. The history of countries in the Latin American
region was one of strong participation in international
conferences, especially in maritime areas. The Latin
American countries were the first to declare the 200 mile
Exclusive Economic Zone as their primary interest at the
Conference, as many of the member countries derive
considerable revenue from fishing and offshore activity.
Interestingly, two of the members were land-locked (Bolivia
& Paraguay), and used their overlapping membership in the
Latin American Group (external) and the land-locked &
geographically disadvantaged group (internal) to good
effect in lobbying for their preferred outcome. The
Group's overall desires included offshore exploitation
rights, a large EEZ, limits on distant water fishing
rights, and a strong Enterprise/ISA. The most influential
members of the group included Peru, Brazil, and Mexico.

Chile's influence diminished after a coup in 1973, an

26Ibid.
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example of internal criéis affecting a country's external
ability to pursue national goals. The group was very
successful in achieving its primary goals, which also
included establishment of the International Seabed
Authroity in either Latin America or the Caribbean. (It is
to be headquartered in Jamaica.)

African Group: This was the largest regional ING in

the Conference (with 47 members) and it had strong
organization and leadership. Thirteen of this group's
members were land-locked, however, and the tendency for
obstruction and lack of cohesion was great, although
generally manageable. The primary goal of the African
group was the achievement of a strong global Authority
(ISA) that would be able to mandate technology transfer and
help the developing countries. The African Group
constituted the largest voting block in the Group of 77.

Asian Group: This was the least organized of the

regional groups at the LOS Conference, and they achieved
the least. The ING was composed of 41 members, with 7
being either fully or functionally land-locked. Some of

the individual countries were influential (Japan, the
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Philippines, Fiji, and Sri Lanka), but as a group, the
Asian concerns were so diverse (ranging from highly
industrialized Japan seeking free mining and distant fleet-
fishing to the very parochial concerns of Fiji at the other
end of the ideological spectrum) that little impact was
made by the group as a whole.

Group of 77: The single most influential group at the

Conference was the G-77. With nearly all of its 120
members engaged in the LOS talks, the Goup of 77 subsumed
virtually the entire Latin, Asian, and African Groups.
While it is dangerous and misleading to categorize the LOS
negotiation as a fight to the death between the
industrialized North (OECD Group) and the Group of 77
(representing the South), it is important to recognize that
the conflict between those two groups was one of the
primary dynamics in the Conference. Even given the wide
range of issue goals held by the member states of G-77,
they were able to drive the conference on very broad

principles that ultimately were in line with developing

27
state's goals. These included:
1. Acceptance of the "Common Heritage" over the
7Bernardo Zuleto, "The Law of the Sea," Oceanus,

Fall, 1982, pp. 28-30.
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"Freedom of the Seas" as the primary norm associated with
the ocean resources of the deep seabed.

2. Establishment of the International Seabed
Authority, located in a developing country, with heavy LDC
membership in its controlling Council, with powers of
mandatory technology transfer.

3. Recognition of the needs and interests of
developing countries in general, and the land-locked and
geographically disadvantaged developing states in
particular.

4. Protection from industrial countries' distant
fishing fleets operating unchecked in developing country
areas.

5. Recognition of at least a 12 mile territorial sca,
with the coastal state exercising some control over straits
passage and activities in the contiguous zone beyond the
territorial sea.

The G-77 was able to achieve the first two goals
fully, the third and fourth partially, and gave some ground
(in terms of navigational rights) on the fifth. Overall,

it was a successful performance, although the long term
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consequences (an ocean regime not supported by some of the
primary maritime powers) may be ultimately counter-
productive to the needs of the Group. This will be analyzed
in some depth below.

Eastern European/Soviet Group: The traditional block

cohesion was maintained without difficulty, particularly
since only the U.S.S.R. and Poland had significant goals in
the LOS process. The Soviets wanted protection for distant
fishing fleets, secure global transit for their Navy, and
also attempted to convert the North-South conflict into
political capital. The Poles were concerned over their
distant fishing fleets, an important source of foreign
exchange for them. The Soviets were also strongly in favor
of provisions in the Treaty that would allow their major
naval forces unimpeded transit through various strategic
straits, a position they held consistently throughout the

Conference.

Western European and Others (OECD): This group was

not geographic in nature, as it contained the democratic
European countries, the U.S. and Canada, Australia, New

Zealand, and Japan---the OECD countries. Although its
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members tended to overlap in several other groups (Japan in
the Asian, Anzus countries in the Commonwealth group,
etc.), the OECD group tried to present a cohesive front.
Its goals, however, were scattered. Australia, New
Zealand, and Canada, for example, formed a sub-group that
was usually closer to the G-77 than to the rest of the
industrial countries. This was not suprising given the
relatively non-industrial character of Australia, New
Zealand, and Canada's economies which all depend to some
degree on mining (nickel, copper, etc.) as a major source
of revenue. The United States worked with the OECD group,
but had strategic interests that often overcame political
and economic concerns, such as the issue of maintaining
open straits passage for warships. Overall, the goals of
the group might be said to have included (although there
were frequent exceptions):

1. Maintenance of "Freedom of the Seas" as the
primary norm of the ocean regime.

2. A Sub-Regime for Deep Seabed Mining that was
regulated by a very weak international organization,

without any powers over access, mining applications or
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technology---essentially a "frontier office" where claims
could be "staked."

3. Open passage through all major strategic and
commercial straits, without any control by coastal states.

4. Strong rights for distant fleet fishing.

5. Limited international control over most aspects of
the marine environment including pollution, scientific
research, artificial island construction, etc.

Essentially, freedom to exploit the environment with a
minimum of interference and regulation.

Ultimately, the industrial countries were the losers
in the LOS negotiations, at least when objectives and
outcomes are compared. With regard to the deep seabed, the
"freedom of the seas" principle took a severe beating, and
has been replaced (within the Treaty, at least) by the
"common heritage" principle. The Authority and all its
organs have a well defined legal control of the deep
seabed, and within the Authority, the developing countries
have an excellent possibility of wielding a wide range of
powers. The institution of straits passage and the fairly

narrow (12 mile) territorial sea were victories for the
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Treaty is strong and well-armed (at least as compared with
most other international regimes) with numerous sanctioning
and enforcement powers to support it.

On the positive side, from the point of view of the
industrial world, it seems there is a certain benefit in
simply having the Treaty. This flows from the need for a
legal regime to obtain financing and insurance for deep
seabed mining operations, which might have been denied by
major banking and insurance firms in the west without some
sort of formal regime. There is divided opinion on the
issue of whether or not the legal regime will be a
necessity for Western miners to operate on the deep seabed.
The President's advisor, Edwin Meese III had commented, '"to
sign it (the Treaty) would have undermined the future
national and economic security of the U.S. and many of its
allies.”28 Many other observers, on the other hand,
including such figures as Elliot Richardson, Cyrus Vance,
and Henry Kissinger, have all advocated signing the Treaty.
From a political standpoint, there are benefits to the West

in signing the Treaty. These are related to the desire to

28Edwin Meese, "Seabed? No, Bed of Nails," New York

Times, February 21, 1983, p. Al7.
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work toward a better world environment with increased
equity for the developing world, a position advocated by
some in the West. Clifton E. Curtis recently wrote, in
support of the Treaty, "The oceans are more than another
market to be cornered"29

It is important to note, before turning to the goals
of some specific national actors, that for the industrial
capitalist countries, the Treaty does represent potentially
dangerous collective economic philosophy, at least
according to many within the Reagan, Thatcher, and Kohl
administrations. James Malone, the U.S. Ambassador to the
final LOS Conference in 1982 commented recently, "It is
(the Treaty) a document which, hiding behind the mask of
superficially appealing slogans like "NIEO" and "the common
heritage of all mankind, " promotes a thinly disguised

30
collectivism."

Individual State Goals

Not all of the states at the LOS Conference had

individual and specific state goals. Some were too small,

29Clifton E. Curtis, "Sign the Sea-Law Treaty, "

New York Times, February 21, 1983, p. Al7.

30 . )
Ambassador James Malone, Interview, Washington,

D.C., June, 1983.
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basically uninterested, had a tiny or nonexistant maritime
sector in their country or lacked sufficient internal
cohesion to mobilize effectively. Most states did have
goals, however, and worked to achieve them through the
groups above. A small number of states had very specific
goals they were working toward and maneuvered both singly
and through their group affiliations to achieve their
goals. A few of these major actors bear a quick

31
analysis:

United States of America: The issue-goals of the

United States are difficult to prioritize within the
overall LOS framework. For example, from a purely
strategic-military standpoint, the U.S. desired maximum
freedom of straits passage for its warships and commercial
shipping. The Treaty "raises crucial questions regarding
our future naval and air mobility," wrote one Department of
Defense analyst.32 From a business and commercial
standpoint, on the other hand, the deep seabed sub-regime

is the top priority---in order to control production,

ensure a steady flow of strategic minerals, and exploit the

1 . . . . .
3 Material in this section comes from a variety of

sources, including primarily interviews with delegates.
32Dennis R. Neutze, "Whose Law of the Sea?"

, Naval
Institute Proceedings, January, 1983, p. 43.
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deep seabed, the U.S. should oppose a restrictive and
collective global ocean regime. Another approach would be
to give top priority to the U.S. self-avowed mission to
work for global peace and security in a framework that
allows peaceful co-existence---this would probably make the
leading issue-goal the production of an acceptable ocean
regime that reflects the true sentiments of the
international community.

The situation for the U.S. was complicated (as it is
for most democratic governments) by changes in
administrations during the long negotiating process. The
Nixon/Ford administration, under the influence of Henry
Kissinger and Elliot Richardson, was very innovating and
indeed a leader in the Conference. It was Kissinger who
proposed the '"parallel system" of mining and broke the
first major deadlock in the Conference between the
industrial countries and the G-77. During the Carter
administration, support for the Treaty was strong in the
e*ecutive branch. Elliot Richardson, appcinted Ambassador

33
to UNCLOS III under Carter, commented,"

33Elliot Richardson, San Diego Law Review, Volume 18,

Number 3, April, 1982, pp. 493-494.
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"The resources (of the deep seabed) belong to

the world and . . . nobody has any right of access

to them until and unless they gain that right of ac-

cess pursuant to an international agreement and under

a body thereby established.™

Under the more conservative and free-market oriented
Reagan administration, the U.S. executed a sudden volte-
face and rejected the Treaty. President Reagan cited six
major problems with the accord as it stood in 1982:34

1. The Treaty deterred development of the deep seabed
(A reference to the pervasive influence, control, and power
of the ISA.)

2. The Authority might be able to monopolize the
resources and prevent access to them by the U.S. and other
countries for political reasons.

3. Decision-making roles in the deep seabed sub-
regime were biased against the contributing countries (Like
the U.N., the ISA will be supported by contribution by
member-states based on their economic size---at least until
the revenues from seabed mining begin to make the
organization self-sustaining)

4. Amendments to the Convention could be passed by

the Assembly by a three-fourths majority, and the

34
Ronald Reagan, Presidential Statement, 20 January,
1982, p. 1.
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signatories would then be bound by the new changes.
President Reagan commented that this section of the Treaty
was in effect un-constitutional for the U.S., since it
abrogated the right of the Senate to advise and consent to
any changes in a Treaty.

5. The Treaty set undesirable precedents for other
"international organizations," i.e. was too powerful and
collective in its structure.

6. Technology tranfer was too sweeping (i.e.
mandatory) in character, which would make it difficult for
the Treaty to pass the U.S. Senate.

Overall, the basic argument for the U.S. signing the
Treaty 1is two fold: First it represents a fulfillment of a
traditional U.S. goal (at least a traditional 20th Century
U.S. goal) of a move toward a peaceful, orderly, stable
world community. Second, the Treaty does provide strategic
concessions important for U.S. global maritime interests,
including warship passage, commercial tanker and
containership transit, overflight and sea control. Sea
control is a technical naval term implying the right to

move warships at sea freely in order to maintain military
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naval force on selected shipping lanes of communication.

The arguments against the Treaty from the U.S.
standpoint are: It is a political and economic weapon
directed against the industrial world by the developing
world; it supports fully redistributing some portion of
global wealth, in line with the concepts espoused by the
NIEO; it institutionalizes a global collective as the
controlling medium for the deep seabed portion of the ocean
reigme; and it gives strong political power to an
organization controlled by developing country interests,
which generally run counter to industrial concerns, at
least in the economic sphere.

The prospects for signature under the Reagan
administration are non-existent. Many observers feel that
even if a new administration signed the Treaty, it would
never pass the U.S. Senate. Senator Russell Long
summarized the attitude of many Senators toward the Treaty

35
as:

"U.S. citizens are to pay all of these millions of
dollars to an international organization for rights they

presently enjoy at no cost under the well-recognized

5Russell Long, San Diego Law Review, Volume 19,
Number 3, p. 495.
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International Law doctrine of the Freedom of the High
Seas."

Senators John Glenn of Ohio and Gary Hart of Colorado
both echoed the thought that the Treaty would not pass the

36
U.S. Senate in recent letters.

U.S.S.R.: The Soviet Union had several important
goals in the LOS process. First, as a leading maritime and
naval power, the Russians were interested in maintaining
rights of passage through major international straits, an
objective which put them on the side of the U.S. in many
negotiating situations. Second, as a major distant-water
fishing power, the Soviets were interested in developing
the rights of access to many traditional and historical
fishing grounds in what would now be the EEZ areas of the
world's oceans. Third, and perhaps most importantly, the
Soviets sensed an opportunity to encourage the anti-western
sentiment that the economic and deep seabed sections of the
Treaty seemed to be producing. They are not in a positon
to be dependent on strategic resources from the deep seabed

(since they produce virtually all the manganese, cobalt,

36
Senator John Glenn, Letter, June, 1983: Senator

Gary Hart, Letter, July, 1983.



104

copper, and nickel for themselves and their allies). As a
result, they were able to achieve most of their goals
without giving any ground during the Conference, assisted
by the fact that little internal lobbying pressure existed
on their negotiators given the realities of the Soviet
domestic political process.

France:37 France's traditionally strong attachments
to many post-colonial, developing countries led her to
differ with other Western powers in certain key areas of
the Treaty. According to the Chief Delegate, Claude
Chayet, the French were quite satisfied with the deep
seabed mining provisions, and fully supported the Authority
concept in theory and practice. As a strategic nuclear
power with a large Navy (fourth largest in the world38) the
French remained concerned with straits passage, but not to
the extent of losing political ground with the developing
world.

39
West Germany: One of the leading countries in

development of deep seabed mining technology is West
Germany. Since the Germans lack significant Naval forces,

they are less concerned with straits passage than other

37United Nations Document, SEA/470, 31 March 1982,

p. 12.
38J. Couhat, Combat Fleets of the World (Annapolis:
Naval Institute Press, 1980), p. 91.

39United Nations Document, SEA/470, 31 March 1982, p.

9.
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Western powers such as the U.S. or the U.K.. Their
national goals have thus tended to be focused around
maximizing the opportunity to mine deep seabed minerals as
soon and as freely as possible. The Germans, however, were
ultimately satisfied with the deep seabed mining
provisions, according to the West German Chief Delegate,
Hans Lautenschlager.40 The German primary concern was for
some form of workable regime that would allow mining to
begin. The Germans were particularly concerned about the
possibility that Western banks and insurance companies
would decline to invest or insure commercial mining

operations without a viable, legal regime of the oceans.

Great Britain: The conservative Thatcher government

in England has been in step with the Reagan Administration
on many global issues, and the Law of the Sea proved no
exception. Britain's strategic concerns, with the second
largest Navy in the free world, coupled with a strong free-
market orientation toward mining operations combined to
produce consistent British opposition to the Treaty along
the same lines as the United States. The British have

declined to sign or ratify the Treaty, and may well join

40United Nations Document, SEA/470, p. 7.




106

the U.S. as long-term hold-outs from the new regime.

Australia, New Zealand, and Canada: These three

countries, although nominally a part of the OECD and the
Western industrial group, sided consistently with the
developing countries. The major reason was economic---they
are all producers of minerals that will ultimately be mined
at sea, and thus have a joint interest with many developing
countries that are also land-based producers. Australia
has a huge, 350-mile continental shelf (most countries have
about 200 miles at a maximum), and was thus very concerned
about issues dealing with the EEZ and offshore
exploitation. Keith G. Brennen, the Australian delegate,
commented that Australia wanted to act as a bridge between
the advanced and the developing countries.4l Australia,
Canada, and New Zealand shared most goals, including the
establishment of a workable regime to promote closer ocean
relations between various global factions (and one that
could incidently protect land-based producers from
oversupply by deep seabed sources), strong rights of
passage through the EEZs of coastal states, and protection

of continental shelves for exploitation by the coastal

lopig.
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state. The effectiveness of all three countries was based
on their willingness to compromise and take a position
between the hard-line Western industrial countries and the

42
more liberal developing nations.

Non-State Actors

An increasing facet of international relations in
recent years has been the importance and legal personality
of non-state actors. In determining the underlying factors
in the LOS negotiations, the influence and goals of two
major groups of non-state actors must be taken into
account---multinational corporations and other general

international organizations.

MultiNational Corporations (MNCs)

The most important MNCs active in the LOS negotiations
were the international consortia that had invested heavily
in research and prototype building in deep seabed mining

during the 1970s. These firms were very influential in

42United Nations Document, SEA/462, 3 March 1983,

p. 4.
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encouraging the entire negotiation, since in order for them
to obtain bank financing and insurance coverage for their
expensive and risky deep seabed mining operations, they
needed a legally constituted seabed regime of some sort.
Naturally, their idea of an ideal deep seabed regime was a
very minimalist one---in essence an office to stake claims
on the deep seabed under the high seas and some kind of
minor regulatory control over pollution and safety aspects
of their operation. The idea of a full-blown ocean regime
dominated by developing country interests anxious to
participate fully in the exploitation of the "common
heritage of mankind,'" was not in the MNCs' original vision,
to say the least.

Four major consortia were deeply involved in deep
seabed mining from its theoretical inception in the late
1960s. Their influence was magnified by their
international character and the power of their component
"parents." A quick glance at the make-up of the four major

43

consortia confirms this:

INCO CONSORTIUM: (International Copper of Canada, AMR

of Germany, Deep Ocean Mining Co. of Japan, SEDCO of the

4
3Jane's Ocean Technology (London: Jane's Publishing

Co., 1982), pp. 750-752.
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U.S.A.) Each of the national groups are in fact consortia
theﬁselves, so the overall INCO group is comprised of over
50 companies from the four major industrial countries
noted. The group has financed several research and
prototype expeditions, and operates one full-blown mining
ship, the SEDCO 445 out of Ontario, Canada.

KENNECOTT EXPLORATION: (Kennecott Copper Co. of the

U.S.A., Rio Tinto Zinc of the U.K., B.P. Minerals of the
U.K., Consolidated Gold Fields of the U.K., Mitsubishi
International of Japan, and Noranda Mines, LTD. of Canada)
A small group (compared to the other three), Kennecott
Exploration has been engaged in research but in few full-

scale, practical operations.

OCEAN MINERALS COMPANY: (Lockheed Missiles and Space

Co. of the U.S.A., Billington B.V. and B.K.W. Ocean
Minerals B.V. of the Netherlands, Amoco Minerals Co., of
the U.S.A). The most active of the four major consortia,
Ocean Minerals Company (OMCO) has operated a full scale
prototype, two major mining vessels, and has patented the

leading form of mining rig, a bottom crawler and pneumatic

1lift system. Like the rest of the industry, however, they
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have slowed their operations of late. The U.S. decision
not to sign the LOS treaty has created an uncertain
atmosphere for mining, and the industry does not regard the
Treaty as very viable. In a recent letter, Conrad Welling,
the Vice President of OMCO, tersely explained the reasons
for objection to the Treaty by industry:44

1. No assured access to the minerals (i.e. the
companies have to apply for permission to mine from the
Authority)

2. No sanctity of contract (the Authority can break
agreements and dictate terms to the mining companies.

3. Production controls (instituted at the insistance
of the major land producers of copper, nickel, cobalt, and
manganese, the minerals found in the deep seabed nodules)

4. Forced transfer of technology (the Authority has
the right to mandate transfer of any mining technology
either to the Enterprise or to other competing companies
from developing countries if such technology is not

"available on the open market."

OCEAN MINING ASSOCIATES/DEEP SEA VENTURES: (Sun 0il

of the U.S.A., Union Minere of Belgium, U.S. Steel of the

4Conrad G. Welling, Vice President, OMCO, Letter,
March, 1983, p. 2.
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U.S.A., Tenneco of the U.S.A., Nichimen Co., C. Itoh, and
Naematsu-Gosho of Japan) Ocean Mining Associates operates
a single mining vessel and is the instigator of the first
"claim" staked on the deep seabed in a letter to the then-
Secretary of State, Henry Kissinger on 4 November 1974.
The firm boldly claimed 60,000 square kilometers under the
high seas of the Pacific. The company requested
45

"protection" from the U.S. Government. After consulting

with its allies involved in mining (Canada, U.K., Japan,
and others) the U.S. responded with a public statement:

"The Department of State does not grant or recognize
exclusive mining rights to the mineral resources of an area
of the seabed beyond the limits of national

46

jurisdiction.”

The issue continued through negotiations in the LOS
for the next nine years, and ironically, the U.S.
ultimately reversed its position, rejected the Treaty, and
is now encouraging its deep seabed mining companies to "go
it alone" under recently enacted U.S. deep seabed mining

47

legislation.

Other Mining Entities: In addition to the big four,

45

Department of State Talking Paper, July, 1977.

46 1pi4.

47 1piqa.
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mentioned above, several countries have developed the
rudimentary structure for conducting government-supported
deep seabed mining. By far the most advanced are the
national consortia sponsored by the governments of Japan
and France. France's corporation, Association Francailse
pour L'Etude et la Recherche des Nodules (AFERNOD) was
formed in 1974 and has expended $45 million in research to
date. They are partially funded by the government, with
the remainder of their capital from the private sector in
France. The Japanese corporation, Deep Ocean Minerals
Association (DOMA) was formed in 1974 as a public
corporation, and has 41 major firms associated with it,
including representatives from trading companies, mining
and metallurgy concerns, shipping, cable, electic,
fisheries, shipbuilding, and steel firms as well. They
are formed into a loosely-knit joint-venture group under
the overall direction of the government.48

In addition to the guasi-organizations formed by the
French and Japanese, India and the Soviet Union have also
formed purely governmental deep seabed mining concerns.

Little is known about either effort at this time, although

48 C .
J.K. Amsbaugh, Ocean Mining Associates, "The Ocean's

Contribution to the Solution of U.S. Strategic Mineral
Crisis," Paper, American Metals Society, 22 September 1981.
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both have applied for initial "claims" under the '"pioneer

49
investors" clauses in the Treaty.

Influence of the Multinational Consortia

The influence of the MNCs has been economically
driven, although it has been increased by the strategic
nature of the minerals available from the deep seabed
nodules. It has been estimated that a working deep seabed
mining station could net and process 550 tons of ore per
day (See Annex). The ore nodules contain significant
amounts of manganese (25%) and smaller amounts (1-5%) of
copper, nickel, and cobalt. The remainder of the nodules
are formed of silicon, iron, and trace amounts of a wide
variety of minerals and metals. Cobalt and manganese are
considered strategic minerals due to their use in steel and
jet engine construction. The U.S., for example, currently
imports nearly all its manganese and cobalt, and over 70%
of its nickel. This is true of Japan and most Western

50

European countries as well. The strategic character of

the elements contained in the deep seabed nodules (which

49U.N. Document, LOS, Resolution II, p. 5.

50U.S. Department of Mines, Department of the Inter-

ior, "Copper, ""Nickel, ""Manganese," and "Cobalt," 1983.
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are scattered over the floors of the ocean fairly evenly)
gives a political-strategic overlay to the primarily
economic debate over deep seabed mining. Many mineral
deficient countries who also have majof industrial-
strategic uses for the seabed metals (such as the U.S. and
its allies), end up favoring a "freedom of the high seas™
concept over a '"common heritage principle" because the
former assures greater access to the deep seabed minerals.
Economically, the deep seabed minerals could provide
for the expanding needs of the world's industrial base with
great ease, even if operating from a very few (less than
100) mining stations over the next century. The quantities
of the minerals available are enormous. Naturally, the
mineral producing (land-based) countries are gravely
concerned over what large-scale deep seabed mining could do
to a principal source of their revenue, but this will be
treated in depth later in the dissertation. From the
standpoint of the MNCs, deep seabed mining offers an
opportunity to supply an expanding industrial base with
regquired minerals at a good profit.Sl They are using

economic-commercial arguments supplemented by political-

lConrad G. Welling, Letter, 22 March 1983.
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military reasoning, pointing to the balance of payments
improvment, the new sources of jobs in domestic industries,
and the stategic benefits of an assured source of
minerals.52 These arguments are equally effective in most
other allied Western industrial countries. The influence
of the MNCs in the LOS debate was strong enough to function
in a '"spoiler" role. It was strong enough to induce some
of the major industrial countries (U.S., West Germany,
U.K.) to refrain from signing the Treaty, at least to
date---but it was not strong enough to shape the Treaty to
their (the MNCs) desired ends. The net result is a

virtual stoppage in progress toward seabed mining. The
firms with the technology will not mine (mainly due to poor
markets, lack of financing, and the lack of a legal regime
of the oceans). At the same time, they cannot live with
the regime currently proposed. Caught between the
proverbial rock and a hard place, they are debating the
efficiency and risk of mining without a Treaty. For the
U.S. based multinationals, the prospect of conducting
operations outside the Treaty has improved as a result of

the recent "Reagan Proclamation." This unilateral

52144,
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declaration said, among other things, that the U.S. would
look at deep seabed mining as a logical extension of the

53
"freedom of the high seas."

International Organizations

The final group of influential actors involved in the
LOS process were international and transnational
organizations. These included not only the U.N. and its
organs, which sponsored the Conference, but also other
maritime, environmental, and strategic organizations that
attempted to influence the outcome of the LOS talks. Some
of these, notably the environmental groups, were very
successful in achieving their desired goals. This can be
attributed to the fact that their goals more or less fell
in line with greater international control over the
environment, which falls in line with premise of the
"common heritage'" principle. In other words, if one
accepts the entire oceans as a common heritage, it makes

sense to formalize pollution and environmental control by

53Ronald Reagan, Presidential Statement, 15 March

1983, p. 2.
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states and organizations over the sea. The groups did most
of their lobbying through the governments of the Western
democracies and also by appealing directly to the more
sympathetic delegations from the developing countries, with
whom they were able to form effective alliances on
occasion.

Additionally, any international organization can sign
the convention, "if a majority of its States members" are
"signatories to the convention."54 The convention devotes
a full Annex (IX) to the subject of interaction with other
international organizations. This is understandable given
the general influence over many international organizations
that is exercised by developing countries, usually by
virtue of their large (the LDCs) numbers. Most maritime
international organizations (IMCO, IMO) are expected to
eventually sign the convention in order to further
establish their legal personality in the global community.

The most influential international organization was
the United Nations itself. First it provided the forum for

the talks, using its influence and infrastructure to bring

the parties together and begin working from the four 1958

54LOS, Annex IX, "Participation by International

Organizations, " pp. 218-220.
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conventions as a starting point. Second, the U.N. offered
a professional international civil service staff, in the
form of the U.N. Secretariat, that could provide adequate
administrative and organizational support for the decade
long conference. Finally, the U.N. was able to dréw on its
many sub-organizations to provide information, expert
advice, infrastructure, etc. It is difficult to imagine
another organization or state that could have carried off
the delicate balancing act that constituted the Conference.
The goals of the U.N. as an organization were somewhat
complex during the negotiating project. The primary
objective of the U.N. itself was to arrive at a global,
multilateral agreement by the consensus method, i.e.
without formal voting or any significant objection. This
was considered key by the Conference leadership as a step
toward creating a more effective global community. 1In
this sense the Treaty was a failure. Not only was the
Convention put to a final vote (at the request of the
U.S.), it received 4 negative and 17 abstaining votes.
Many of the opposing and abstaining votes were from major

maritime powers. The drive for consensus failed at the
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very end of the Conference process, although it was
successful during the proceedings in resolving many
disputes.

The secondary objective of the U.N. as an organization
was met. This was to conclude some form of agreement that
would further strengthen many of the basic driving
principles of today's U.N.. Some of these included the New
International Economic Order, technology transfer by
legislative regulation, a concerted movement toward a more
equitable distribution of the world's wealth, and the
principle of the deep seabed (and other global commons) as
the "common heritage of mankind." It was important for the
U.N. to carry though these goals not only for their value
in the LOS context, but for the high precendential value
they represented. Many of these principles will remain
controversial until more of the leading economic and
political power actors in the global community sign or
agree to them in Treaty form. In effect, the U.N. (as
personified by the Conference leadership) traded off the
primary objective for the secondary, hoping that the

industrial countries currently abstaining will eventually
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acquiesce to the Treaty and fulfill the first objective as
well. Indeed, Ambassador Tommy T.B. Koh of Singapore, the
last President of the Conference, commented at its
conclusion, "I hope that those few delegates that voted
against the Convention and which abstained on it will,
after further reflection find it possible to support the
Convention."55 Having written a convention over the
objections of some of the leading economic and political
actors in the system, the U.N. leadership (and the

developing world) are taking a gamble that such support

will eventually be forthcoming.

55United Nations Documents, SEA/494, 30 April 1982,
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D. Instruments of Policy

In descending order of importance, the instruments of
policy used in the Law of the Sea negotiations were
economic, political-ideological, and military-strategic.

In this section, each will be examined in some depth.

Overview

The first major policy instrument used during the
course of the Law of the Sea negotiations was economic.
Many of the various negotiating groups used economic
arguments, rationales, and implicit economic coercion in
attempting to influence outcomes. Some of the specific
areas of economic discussion were deep seabed mining,
fishing rights, taxation, and technology transfer.

Economic threats were used implicitly by both the developed
and developing coutries. The second important instrument

of policy in the Conference was political-ideological in
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character. This included the use of ideological rhetoric,
internal group pressure, geopolitics, the wielding of
influence from other fora in the LOS talks, and the "one-
nation, one-vote" parlimentary procedures of the
Conference. While both the developed and developing
countries used political instruments, the developing groups
were more successful in using these sorts of instruments,
mainly due to their more cohesive front in the G-77. The
third major form of policy instument at the conference was
military-strategic. This was to be a two-edged sword since
the major naval powers needed strategic passage and
overflight for their fleets, something the developing
countries were well aware of in their assessments. On the
other hand the major naval powers tried to imply they would
use military force if necessary in achieving policy ends if
they were not appeased on transit issues and territorial
waters claims. The threat of using military instruments
was implicit in nature, and was of course limited to those
states possessing fleets or other forms of military power.
It was also largely unsuccessful or ignored, as one might

predict it would be in a regime tending toward complex
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interdependece, such as the deep seabed and ocean regime.

Economic Power

One of the most important economic aspects of the Law
of the Sea talks was the potential deep seabed mining
operations. The value of the polymetallic nodules and
sulfides on the seabed was perceived to be an enormous
factor throughout the negotiations. The Pacific floor
alone, for example, has in excess of 1.5 trillion tons of
manganese nodules.s6 While there is no current shortage of
the four primary resource minerals found in the nodules
(manganese, cobalt, copper and nickel), some experts
believe that nickel and manganese, with major industrial
uses, will be mined out from easily obtainable land sources
by the turn of the century.57 Trace amounts of chromium
and bauxite are also found in the nodules, and it is
interesting to glance at the import percentages of five of
the minerals/metals in the Western industrial economies,

58
comparing usage with COMECON:

56Ocean Minerals Company, Report on Manganese Nodules,

internal document, 1982, p. 1.

Conrad Welling, "The Ocean's Waiting Mineral Resources, "
Stockton's Port Soundings, August, 1980, p. 6.
58Conrad Welling, "The Future of U.S. Seabed Mining,"
Mining Congress Journal, November, 1982, p. 5.
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Percent Imported

U.S. EEC Japan COMECON
Cobalt °98% 100% 99% 8%
Bauxite 91% 97% 100% 28%
Chromium 91% 100% 98% 2%
Nickel 70% 100% 100% 13%
Manganese 98% 100% 100% 3%

Clearly, the Western powers had a strong interest in
seeing deep seabed mining occur, particularly if such
mining would be undertaken by their national companies and
would provide full time access to the minerals and metals.

There are several key factors involved in commercial
production of the deep seabed minerals. The first is
capital, which is required in the range of 1 to 1.5 billion

1983 dollars per station to build full scale mining

stations. The second question is the most important in
this study---technology. There are only two prototype
systems available today, and all the major technology is

proprietary and closely held by a few of the major mining
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consortia. A third concern is the required return-on-

investment (ROI) for such a project. Most analysts put the
59

figure at roughly 25% This figure is arrived at by a

complicated model that takes into account return on similar
raw material projects, market return on a selected "basket"
of other investments, risk premiums, and so on. Naturally,
another key factor in considering commercialization is the
market price of the metals and minerals from the mines.
This is difficult to predict with any accuracy. There has
been great volatility in the price of cobalt, for example,
which has ranged from $1.50 per pound in 1964 up to $25 per
pound in 1978. The price is currently (early 1984)
hovering at roughly $13 per pound.60 Finally, the supply
of land-based metals and minerals will have a great effect
on the possibility of profitable commercial deep seabed
mining. As the easily exploitable sources of land-based
ore are used up, the price should rise to the point that
deep seabed mining is eventually economically feasible.
Thus, the key questions facing potential investors include

the following:

1. When will market conditions (both demand and

59Deep Seabed Mining Model, James Wilkerson, Chicago

First National Bank, 1981.

60Commodity section of Financial Times.
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supply) force the price to a commercially feasible level?

2. Will technology be available for conducting the
mining?

3. Will there be a legally constituted regime of the
oceans and deep seabed that will permit insurance,
financing, and regulation of the young industry?

The most likely answers are 1) by the turn of the
century; 2) yes; and 3) probably so, although its final
form is difficult to predict, and the "regime" might well
consist of several competing regimes with different
sponsors.

The deep seabed mining question involved several
groups and individual actors. Mineral consuming industrial
countries, who consume the major portion of minerals and
metals that would be used, are generally in favor of open
mining operations. They would like to see the traditional
"freedom of the high seas" extended to the deep seabed as
well. As holders of the necessary technology, these
industrial states are further in favor of an ocean regime
that would allow them to begin mining as soon as it becomes

economically feasible to do so. In economic terms, they
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are seeking to capture the economic '"rents" for themselves.
The non-consuming countries (who are generally the LDCs)
knew that it was important for the consumers to have a
legally constituted regime to gain financing and insurance
for the risky mining operations. The developing countries
were thus able to force concessions based on their
knowledge of the economic needs of the industrial economies
for the minerals and thus for the regime. On the other
hand, the industrial economies had a potential response---
they could begin mining without a regime. This would
affect the developing countries in two ways, both negative:
First, it would lower the price of the minerals and metals
currently mined on land as new sources came on the market.
Tbis would hurt some of the developing countries in a
critical way. Second, it would have effectively short-
circuited the entire drive for acceptance of the "common
heritage" principle, since it would have begun a cycle of
"high seas" style exploitation of the deep seabed. This is
precisely the course the U.S. is currently pursuing with
the recent Reagan Proclamation, which states, "Deep seabed

mining remains a lawful exercise of the freedom of the high
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61
seas open to all nations." As a bargaining tool, the

developed economies were able to use the threat of such
application of classical "high seas" doctrine to move the
Conference back toward a more moderate position. 1In
effect, the developed countries said, "If you push us too
far, we'll simply drop the whole idea of a global Treaty
and mine under unilateral declarations."

Another aspect of the economic policy instrument in
the treaty was in the area of technology transfer. As will
be developed thoroughly throughout subsequent chapters of
this dissertation, technology transfer gradually became an
important issue in the Conference. Simply put, the
developed countries had the technology and the developing
countries wanted it (one exception here is India, a
developing country with a fairly high level of marine
technology at present). The developing countries
recognized the importance of such advanced marine
technologies as the deep seabed mining equipment,
navigation instruments, advanced fishing techniques, ocean
energy systems, and other items. These will be discussed

in some depth in the following chapter. The industrial

61Ronald Reagan, Presidential Statement, 10 March

1983, p. 2.
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countries were able to use the developing countries' desire
for the technology to obtain concessions in other areas,
such as transit and strategic straits passage. Ultimately,
the technology transfer provisions in the deep seabed
mining portions of the Treaty (Part XI) were a significant
point of discord between the various negotiators during the
Conference.

Another potent economic issue exploited by both sides
was fishing. An increasing portion of the world's protein
is taken from the sea in the form of living resources. The
world harvest is currently estimated at 100 million tons of
fish annually, and estimates of the total potential amount
of food available range from a relatively conservative 200
million tons to over 7 billion tons, using advanced
aquaculture and mariculture in the next century.62
Economically, this was an issue that involved several
groups. The U.S. and several other developed countries had
little interest in distant fleet fishing, i.e. sending
fishing fleets to ply the waters off distant coasts.

Japan, the Soviet Union, the U.K., Poland, Norway, Denmark,

and India, for example, all do have such interests, along

62_. .
Elizabeth Mann Borgese, Aquaculture (Boston: Little,

Brown, and Co., 1976).
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with some of the Latin American countries. Many of the
developing countries shared the concerns of the U.S. that
such distant fleet fishing was lowering the off-coastal
takes of the local fishermen. As a result of the crossing
issue-lines on the question, the economic impact of the
fishing issue was little used in the industrial/developing
country negotiating stand-off over seabed mining. Fishing
was used with particular effectiveness in issue linking,
throughout the Conference, however, particularly by
developing countries in dealing with the Soviet Union.
Exploitation of resources in the Exclusive Economic
Zone was another concession-gaining instrument used by
several groups. The major coastal states, such as the
U.S., the U.S.S.R., India, Australia, Canada, Mexico,
Chile, and many of the island states were all interested in
gaining exclusive control over their off-shore natural
resources out as far as possible. The concept of an EEZ
met this requirement, but the non-coastal, land-locked and
geographically disadvantaged states insisted upon various
concessions in order to allow the EEZ concept to become

part of the Convention. The trade-off was access and
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transit rights to regional seas for the land-locked and
geographically disadvantaged states, and overall high seas
concessions (such as to the Authority and its organs) for
other non-coastal, developing countries. The most
important resource in the offshore areas, and the economic
consideration "driving the problem" was the desire for
offshore hydrocarbon exploitation. In the U.S. for
example, over 60% of the known remaining oil and natural
gas reserves are within the offshore regions.63 Many
experts believe that within the next 10-15 years, fully 50%
of all the hydrocarbons produced in the world will come
from offshore sources.

Another economic debate involved in the Law of the Sea
talks was over the question of taxation. This was used as
a policy instrument by several of the groups, notably by
the industrial countries and the G-77. The industrial
nations used both implicit and explicit threat of
withholding revenues for the formation of the Authority and
its organs when it became clear that the seabed regime was
not going to be adequate to meet their needs. As a threat,

this was quite plausible, if the Western countries had been

63Offshore Magazine, 20 June 1981, p. 4.
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more cohesive in its application. Together, the U.S. and
the leading European countries and Japan provide over 70%
of the potential funding for the seabed regime. Because of
their wide disparity over specific issues and degree of
opposition to the regime, the industrial countries were
unable to "hold the line" together on the threat to
withhold funds. Today, only the U.S. is seriously
considering withholding revenues from the seabed
Preparatory Commission, and that amid general outcry and
great controversy. The G-77, on the other hand, was able
to use the threat of taxation very effectively in the
negotiations. They proposed very high rates of taxation on
offshore and "high seas-deep seabed" exploitation projects,
with the proceeds to go to the developing countries and the
Authority. In return for various concessions in other
aspects of the regime (again, issue linkage), they scaled
down the proposed rates of taxation to the present fairly
modest level. The primary concessions won by G-77 were in
the area of mandatory technology transfer powers and the
parallel mining system, both crucial to the seabed

64
regime.

64It is, of course, difficult to say with total precision

that "deep seabed mining technology transfer" was a direct,
on-for-one trade-off with taxation; most observers in a
position to know (Richardson, Beesley, Koh), do voice that
opinion, however.



133

Overall, the economic issues and policy instruments in
the Law of the Sea negotiations broke down to questions of
property rights ("common heritage" versus "freedom of the
seas "), taxation, and market control. The instruments of
economic power available in the Law of the Sea dialogue
seemed more or less evenly distributed between the
developed and developing countries, but the LDCs were able
to at least "hold their own" in matching economic
instruments with the industrial countries as each side
pursued its separate agendas. While much of the clamor and
argument turned over economic issues, it seems that the
political and ideological instruments were as effective in
influencing the final outcomes, as will be discussed below.
Naturally, it is difficult to say where the economic issues
end and the political leverage begins, and the interplay of
the economic debate produced much of the acidity in the
discussion. Ultimately, the developing countries had more
to gain in the economic issue areas (technology, a chance
to exploit the seabed on equal terms with the West,
protection from over-fishing, protection of land-based

mineral producers) than the West had to lose. The
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developing countries were able to exploit their economic
instruments in connection with political advantages and

strategic military concessions in order to obtain their

desired agenda.

Political Instruments

The use of political instruments in the Law of the Sea
negotiations was a triumph for the developing countries
represented by the G-77. By using the "one-nation, one-
vote" principle, they were ultimately able to direct the
outcome of the Conference. The advanced industrial
countries were unable to coalesce in the important issue-
areas, and were equally unable or unwilling to use the
formidable military and economic instruments at their
disposal. The final voting results clearly demonstrated
this, with the Western powers isolated in opposition to the
Treaty, as discussed above. After the Treaty was opened
for formal signature, virtually the entire G-77 signed as a
block on the first day. All nine of the countries who have

ratified to date are developing countires. Even if the
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Convention is not fully accepted by the industrial
countries, the Treaty stands as an example of the adroit
use of political maneuver by the developing countries in
the creation of new precedents in international
organization and administration.

Beyond parlimentary political forces, the developing
countries were also able to effectively use their ideology
in undermining Western negotiating positions. The New
International Economic Order and the UNCTAD Code of Conduct
on Technology Transfer were both used to good effect in
influencing the advanced industrial countries' bargaining
positions. The Western sense of guilt, which even such
observers as Henry Kissinger have acknowledged is operative
at the governmental level, is a continuing source of
influence on many influential Western diplomats and policy
makers, particularly in European countries.

Additionally, the concept of the "common heritage of
mankind" and a more equitable distribution of the world's
resources are both difficult arguments to counter without
appearing too burdened with naked self-interest,

particularly in public debate. The developing countries



136

were able to use what James Malone called the "superficial
attractiveness" of their arguments to great effect.
Naturally, superficiality is entirely in the eye of the
beholder.65 The developing countries were also able to
exploit their larger collective geographic and population
base to good effect. With the G-77 member states firmly
astride the major shipping lanes and strategic straits of
the world (see Annex), they were able to exert considerable
political leverage over the industrial states through
implicit threats. This geopolitical power was further
enhanced by the commitments many of the industrial states
had (and have) to developing countries as markets, clients,
and sources of raw materials. Finally, in terms of
population, the G-77 was able to point out continuously
that they represented over 70% of the world's peoples, a
difficult argument to counter on any level. Ultimately,
the G-77 was able to bring to bear sheer weight of numbers
and geographical position with a good deal of effectiveness
as both a political and economic tool in the negotiations.
Overall, the key to the successful political maneuver

of the G-77 was its cohesiveness throughout the Conference,

65Ambassador James Malone, Interview, Washington, D.C

June, 1982.

c
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in marked contrast to the industrial powers. This is guite
understandable, given the relative stakes of each side in
the ocean regime, at least in the short term. While ocean
policy is a small issue in most advanced industrial
countries, it is a major question in many developing ones.
The industrial countries also had a much wider range of
interests in the oceans than the developing countries. The
U.S. for example, was concerned about strategic guestions,
deep seabed mining issues, fishing rights, the EEZ,
ideological gquestions, and so on. A developing country
might well be interested only in ideological questions or
simply in the mining procedures, for example. This allowed
the G-77 to present a more continuously cohesive political
front in the negotiations, while it conversely forced the

developed countries into relatively splintered stances.

Military Instruments

One of Keohane and Nye's standards for Jjudging when a

regime is characterized by complex interdependence is the
66
lack of military force as a primary tool. Certainly, the

66
Keohane and Nye, Power and Interdependence, Table

2.1.
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formation of the ocean regime was an example of a complex
global interaction where overt military force and even
implicit threats were at a minimum. Indeed, it is possible
to analyze events in a fashion that makes the military
might of the industrial countries a liability in the
negotiations. A glance at a map of the world (Annex) with
the 200 mile zones clearly marked shows this clearly---a
nation with global maritime interests and a Navy that needs
strategic transit is at a major disadvantage without strong
rights of passage under the new regime. There is an old
saying, "One who can destroy a thing controls it." So it
is with the many straits and canals in the world. Nasser
in Egypt, Franco in Spain, Truillijo in Panama, and many
others have shown this form of power over the years. The
developing countries can relatively cheaply and easily
block many of the canals and straits that are vital to
Western commerce and naval movement. As a current example,
Iran has been threatening to close the Gulf of Hormuz in
connection with the Iran-Irag war, an action that would be
a major problem for the Western democracies.

One of the prime considerations of the U.S. and other
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major maritime powers (U.S.S.R., U.K., France, Australia,
Italy, etc.) during the LOS Conference was to ensure a
regime that allowed freedom of transit and overflight for
military and commercial carriers. The developing countries
were fully aware of this geopolitical need of the advanced
countries, and they utilized strategic and straits passage
as a major bargaining chip in forcing the Western powers to
accept the deep seabed regime and the "common heritage"
principle. 1In effect the Western maritime powers were
forced to bargain away the deep seabed to retain a small
portion of the former "freedom of the seas'" regime that had
categorized the classical ocean regime. 1Indeed, in the
U.S. today, one of the most persistant criticisms of the
Treaty is that the U.S. "gave up" the seabed in order to
hold on to what it already had---freedom of the seas.67 In
essence, the story of the negotiations (up to the Reagan
administration) was that overall bargain: seabed for
straits, "common heritage" for a portion of "freedom of the
seas." The Carter Administration (and the Nixon-Ford
Administrations as well) were prepared to sign the Treaty

as it stood in order to obtain the strategic passage

67See, for example, William Safire in the New York

Times, who has often commented on the LOS Treaty.
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sections and the overall benefits of a global, legal
regime. The Department of Defense in the U.S. argued
forcefully up to and including the cabinet level in the
Reagan Administration in favor of the Treaty.68 Overall,
then, the military powers found themselves in the
interesting and unattractive position of being in effect
penalized for their possession of raw naval power. The
fact that a country had a major Navy generated a
requirement to obtain strategic passage for it. This
penalty for possession of military power was an unusual
position for countries used to controlling the ocean regime
by the implicit threat (or the explicit use) of naval
power, to say the least.

On the other hand, the developing countries knew that
if pushed too much on the issue of straits passage, the
major naval powers might simply use force to open straits
and protect vital canals and other assets. The threshold
for such action was fairly high, and remains so today. The
only recent instance of a major naval power using military-
naval power in forcing the high seas principles was the

Gulf of Sidra incident in July, 1980, where two U.S. Navy

68The source requested confidentiality.
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F-14s shot down two MIGs operating out of Libya. The very
presence of the Nimitz in the Gulf of Sidra was to force
the high seas principle on the Libyans. The example and
the actions of the Libyan leader, Khaddafi, were beyond the
threshold discussed above, and it showed the rest of the
developing countries that there was both an ultimate limit
as well as significant room for maneuver before actual
military force would be used.69

Additionally, the major naval powers were not the same
group as the industrial powers, as had once been the case
historically. West Germany, Japan, and most of the
European powers are no longer major naval powers, and they
were much less concerned in the Conference with issues of
strategic transit and overflight. The major naval powers
were the U.S., U.S.S.R., the U.K., and France. As a result
of the small number of major naval powers, there was a
general tendency to turn aside such issues in favor of more
universally controversial problems, or simply to use the
need for strategic transit as a lever via issue linkage.
There was very little tendency to deal with the issue head

on. The Western powers without significant military naval

69 . R
It is, of course, difficult to "draw the line" with

any precision. At this writing (Fall, 1983), the example

of the Iranian threat to close the Straits of Hormuz is
germane.
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power were less interested in the issue, and exercised a
restraining influence on the other major naval powers.

In the final analysis, the only two powers who could
have combined to force a favorable ocean regime for their
navies were the U.S. and the U.S.S.R. To do so, however,
would have required a rare level of cooperation between the
superpowers (from their standpoints) and most probably a
threat to use force against recalcitrant developing
countries. TIronically, much of the impetus for the
Conference had come from the U.S. and the U.S.S.R in order
to shape a new regime, as described in the opening chapter.
Once the Conference began, however, the dynamics of the
discussion soon took the agenda well beyond the simple
transit regime the two superpowers had envisioned. The
U.S. and U.S.S.R. were also divided by their ideological
differences, particularly after the Reagan Administration
took office. The two superpowers were mutually restrained
from using even the most implicit sort of naval coercion.
By the end of the Conference, the age of gunboat diplomacy,
at least in the formation of ocean regimes, seemed quite

dead.
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E. Agenda Formation and Linkage Strategies

Overview

An agenda is defined in the dictionary as merely a
"list or program of things to be done.“7o Within the
context of regime formation, agenda setting has been called
"how issues come to receive sustained attention by high
officials.“7l In the Law of the Sea negotiations, much of
the political maneuvering within the Conference turned on
various state and internal negotiating groups (ING) actors
attempting to manipulate the agenda for their benefit. The
ability to control the agenda was a powerful instrument in
determining final outcomes. A second instrument used
during the Conference to influence outcomes was linkage
strategy. "Linkage" has been defined, in a political
sense, as a "global negotiating strategy holding that
progress on one front is connected to progress on other

72

fronts." In the Law of the Sea negotiations, where the

applicability of military force by major powers was

0 . . o
American Heritage Dictionary, "Agenda," p. 13.

71
Keohane and Nye, Power and Interdependence, p. 32.

72 . . . . _ . .
William Safire, Safire's Political Dictionary

(New York: Random House, 1978), p. 379.
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extremely limited, linkage became an "instrument used by
poor, weak states" in "extracting concessions or side

73
payments from rich and powerful states." This is classic

linkage strategy.

Agenda Formation

The politics of agenda formation have been described
as "subtle and differentiated,'" particularly as a
negotiating system moves closer to complex interdependence,
as the ocean regime clearly illustrates.74 The leading or
operative question becomes: What issues will become
politicized, i.e. become the subject of intense interest
and controversy and thus rise to the top of the negotiating
heap? Within the ocean regime negotiations, there were two
aspects to the question. The first part of the question
was concerned with defining the initial agenda that the
Conference would follow, including the formation of
committees that would direct the negotiating process, draft

initial versions of the Treaty, define the issues, and

process comment and discussion. The second part of the

73Keohane and Nye, Power and Interdependence, p. 31.

"41pia., p. 32.
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overall question of agenda formation was in terms of the
on-going portion of the negotiations. How were issues
politicized during the course of the negotiation, once the
initial overall agenda had been agreed upon and accepted?
The first aspect to be considered in defining the
initial agenda for the Conferece was the reason it was
called. One observer said, "The most important reasons why
states are pressing forward with the Conference is
widespread dissatisfaction with the existing legal regime
or lack of it in the oceans.”75 During the late 1960s, the
regime of the oceans was breaking down as states pressed
forward huge claims of 200 mile territorial seas and made
preparations for highly exploitative uses of the oceans.
There was a broad coalition of states, actors, and
organizations that wanted to re-define the ocean regime.
Some of the actors included major industrial and maritime
powers, the fishing states, the developing world, and even
the land-locked and geographically disadvantaged states.
Their motives were legion, but their overall objective was
compatible---to develop a solid, respected, observed ocean

regime for the universal regulation of the world's oceans.

75
J. Stevenson and B. Oxman, '"Preparations for the

LOS Conference," American Journal of International Law,
Vol. 68, 1974, p. 2.
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The specific role of both the U.S./U.S.S.R. discussions and
the dramatic Pardo speech have already been discussed.

Over a period of years (1968-1973) the U.N. convened a
number of standing committees which developed proposals both for
the Conference structure and the opening agenda. When the Law of
the Sea Conference officially opened for business in 1973, both
the structure and the agenda were accepted from the early
committees. The three major subcommittees were established as
full committees of the Conference with the following
responsiblities:76

Committee I: Establishment of an international
organization (i.e. the actual machinery of control) for
the seabed under the high seas and the oceans in general.

Committee II: Traditional sea usage issues, including
the territorial sea, straits, the high seas, fisheries, and
the continental shelf.

Committee III: Pollution, scientific research, and
technology transfer.

Two points are important to make here. First, the
most significant early decision of the committees and the

Conference was to negotiate a comprehensive Sea Law Treaty.

76Ibid., pp. 3-4.
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There was virtually universal agreement on this point.

This can be ascribed to the need most states felt for a
general ocean regime and to the belief (which was to be
battered over the next ten years, and badly) that it would
be possible to negotiate the issues toegether. There was a
sense of belief in the U.N. system, in the shared vision of
the general principles of the new regime, and in the
specific norm of the "common heritage." As the Conference
continued it became clear that there was not such a shared
commonality of approach to many of the major issues, from
the fundamental one of "common heritage" versus "freedom of
the seas" on down to the most minute details about the
structure of the various organs of the Authority. The
splits among and between the various negotiating groups
widened during the ten years of the Conference, rather than
gradually closing together. Some of the reasons for the
continued distance between the negotiators included the
increasing politicization of the U.N., a growing sense of
dissillusionment with the entire machinery of international
organizations, increased bitterness on the part of the

developing countries at the inequity of their position in
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the world economy, irritation on the part of the industrial
world at the growing stridency of developing country
rhetoric, and the continuing economic, political, and
military conflicts and crises that consumed the world
during the turbulent decade of the 1970s. Little of this
could have been forseen at the start of the decade when
there was still a lingering faith in the machinery of
international organizations and a belief that things were
going to get better for the developing countries as the
world economy would continue to expand.

Additionally, each of the major parties in the
Conference believed in the reason and logic of their
respective positions and that they would ultimately prevail
in a global forum. This is important to bear in mind in
any negotiating situation, particularly when the issues are
emotionally important to the players. To the major
maritime powers, it apeared evident and just that they
should be allowed straits passage, while to the developing
countries of the G-77, it only seemed right that the rich
should share the bounty of the deep seabed. Each side

thought their positions were not only just but mutually



149

compatible as well. Unfortunately, as the decade
progressed, this came less and less to be so.

Delegates to each of the Committees were elected from
the floor of the Conference at large. Since these
Committees were responsible for drafting the agenda,
setting the outline of the discussion, and directing the
drafting of initial versions of the Treaty, placement of
delegates on the various Committees was a critical part of
the agenda formation strategy. The initial debate on the
Committees was described as "moderate and serious."77
Almost immediately it became apparent that the traditional

alignment of political actors was going to be shifted and

changed during the Conference due to the variety of issues

under discussion. The major Committee assignments and the
Presidency of the Conference are outlined below:78

President: Ambassador Hamilton Shirley Amersinghe of
Sri Lanka, former chairman of the Seabed Committee. A

moderate, essentially non-aligned leader, but a passionate
advocate of the "common heritage" principle. He was later
replaced (after his untimely death in 1980) by Tommy T.B.

Koh of Singapore, another moderate.

77
J. Stevenson and B. Oxman, "The Third UNCLOS: 1974

Session, " American Journal of International Law, Volume 69,
1975, p. 2.

7

81pid., pp. 3-5.
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Committee I: Chairman Paul Bamela Engo of Camerbon, a
G-77 leader and advocate of the NIEO and the "common
heritage", who later was also very influential in the
Preparatory Commission, which is today charged with setting
up the new International Seabed Authority. The negotiating
group within the committee was chaired by Christopher Pinto
of Sri Lanka, also associated with the "common heritage"
princple and the G-77. This Committee was involved with
the international machinery of the Seabed Authority and its
organs.

Committee II: Chairman: Ambassador Andres Aguillar
of Venezuela, a leading advocate of territorial rights in
the continental shelf, and a proponent of the "common
heritage" principle. He was also a leader in the Latin
American Group. The Committee dealt with the issues of the
Territorial Sea, straits passage, regime of the islands,
high seas, and the EEZ.

Ambassador Aguillar also served as head negotiator of
the Committee. -

Committee III: Chairman: Ambassador A. Yankov of

Bulgaria with Jose Vallarta of Mexico serving as chief
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negotiator. The Committee was concerned with scientific
- research and technology transfer.

The "one-nation, one-vote" principle was used in
electing delegates and chairmen to each of the Committees,
and this is reflected in the leadership of the Conference,
which did not include a single individual from a major
maritime or industrial country, at least as the initial
agenda was produced.

The initial agenda was established by a process of
allowing any country to submit proposed texts and drafts of
the various portions of the Treaty. These were sent to the
appropriate committee depending on content. Each committee
was then tasked with producing several versions of the
Treaty, conforming to the major trends of the submissions.
This was an obviously subjective judgement based on the
membership of the individual Committees as well as on the
material submitted. The discussion within the Committees
varied in content and subject. According to one observer,
the First Committee, which was charged with designing the
machinery of the new regime, produced the most political

discussions, with colonialism, economic ideology, and
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political issues more often than not the topics of
discussion. The agenda in the First Committee seemed, at
least at the outset, to be directed at "scoring ideological
points."79

The Second Committee was rather more successful in
clearly approaching its agenda in an issue-oriented rather
than an ideological manner. In a significant document
submitted at the end of the first session, the Second
Committee summarized its first round, which set the initial
agenda for its many technical issues, dealing with

territorial seas, the continental shelf, EEZ, high seas,

80
fisheries, oil exploitation and several other questions:

" . . the idea of a territorial sea of 12 miles and
an exclusive economic zone (EEZ) . . . to a total maximum

distance of 200 miles is . . . the keystone of the

compromise solution"”

Also:

"Acceptance of this idea is . . .dependent on the

satisfactory solution of other issues, especially the issue

79Professor Bernard Oxman, University of Miami, Inter-

view, Kingston, RI, June, 1983.

8OU.N. Document, A/CONF.62/L.86, 28 August, 1974.
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of passage through straits used for international
navigation, the limit of the continental shelf, and the
aspirations of the land-locked countries."

Other issues remaining for discussion, but also firmly
on the agenda, included the concept of a new regime of
islands, giving island-states significant internal control
over coastal waters, degrees of economic exploitation in
the EEZ, and control over living (fishing) resources
depending on species characteristics and migratory
patterns.

The agenda of the Third Committee was the least
controversial of the three groups. Concerned with marine
pollution and technology traﬁsfer, the group discussed
issues about which there was relatively little
disagreement--—-clean oceans and the need to undertake
principles of development. It is important to distinguish
here between the mandatory (and very controversial)
technology transfer under the seabed regime (Committee 1I)
and the non-mandatory, broad principles of technology
transfer discussed by Committee III. Committee III was

merely charged with writing a section of the Treaty that
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would encourage, not mandate technology transfer to the
developing countries. This was a critical difference
between the work of the two Committees.

In terms of the agenda, the relatively easy issues
which enjoyed wide support were settled within the first

several sessions, although some remained open for "linkage"

throughout the discussions. The major remaining issues
were termed the "hard core" or simply "hard" issues. Some
81

of the more difficult included:

1. Full acceptance of the "common heritage" principle

as the central norm of the ocean regime. Despite the fact

that several U.S. Presidents had endorsed the idea (Johnson
and Nixon in particular), the U.S. and most of the
industrial countries were not enthusiastic about the
central position the "common heritage" principle would
occupy in the regime. The real supporters were the G-77,
the U.S.S.R. and the Eastern European Block (for political
reasons), some of the liberal or politically-motivated
Western countries (France, Japan, Australia, New Zealand,
Canada, Scandinavia).

2. Establishment of a powerful international

Verbage, prioritization, and agenda preparation
are the author's opinions, although background came from
a wide variety of interviews with delegates.



155

organization to run the deep seabed. Primarily a child of

the G-77, the concept of a strong central Authority with
broad powers of regulation, mining, and mandatory
technology transfer was also supported by land-based
mineral producers and land-locked -

geographically disadvantaged states as well.

3. Rights of passage and overflight through and above

international straits. This agenda item had been the

genesis of the entire conference insofar as the U.S. and
U.S.S.R. were concerned in the late 1960s. They continued
to support it as did the U.K., France, and other maritime-
oriented states. Observers have commented that one of the
amusing pairings at the Law of the Sea Talks was the
tendency for the Admirals and other naval officers from the
U.S. and U.S.S.R. to spend a great deal of time closeted
together plotting their strategy for ensuring the
navigational rights agenda would be fulfilled.

4. Exploitation of Living Resources: Particularly

the right to operate distant fishing fleets in traditional
fishing grounds, even within the EEZs of other countries.

Japan, the U.S.S.R., Poland, Denmark, Norway, Iceland, the
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U.K. were all involved in this controvery---an issue with

strange bedfellows indeed.

5. Regime of the Islands: The Philippines, Malaysia,

Indonesia, Fiji, Pacific Micronesia, and a few other
archepelagic states worked very hard together to ensure
that island-countries would have absolute territorial
control over their "internal waters" (i.e. the waters
between their island constituents) even if such waters were
well beyond the 12 mile territorial sea. The principle
argument was that they needed such concession in order to
maintain sovereign control over their widely-separated
territories. They were willing, for the most part, to
grant concessions on almost any issue in order to ensure
such control.

6. Rights of Land-Locked and Geographically

Disadvantaged States. (LLGDS) While most of the LLGDS

countries were developing nations, they were joined by such
Western powers as Switzerland, West Germany, Austria, and
others. Their desires included absolute right of access
and transit to the sea, the right of port usage, and the

right to share in the exploitation of the immediate
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offshore areas and the deep ocean. They identified
themselves as the Group of 21 (G-21), corresponding to the
number of states involved. They received strong support on
their demands from the G-77 as well.

7. Establishment of a mechanism for binding dispute

settlement. These provisions, in many ways the most

advanced agenda items in terms of impact on international
law, received support from a mixed coalition of powers.
Most of the maneuvering over agenda formation turned
on the seven issues noted above, and most were subject to
"issue linkage" throughout the negotiations, as will be

discussed below.

Issue Linkage

Almost throughout the Conference, agenda formation was
inextricably linked with the strategy of issue linkage.
The Conference quickly evolved into a long series of
compromises, bargains, offers and counter-offers fashioned
by the various negotiating groups, state-actors,

Committees, ad hoc gatherings, outside writers and
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scholars, and anyone else with the slightest semblance of a
platform or interest. Through the ten sessions between
1973 and 1982, the driving force of the Conference was the
ability of the various actors to establish and maintain
their negotiating groups and make strategic linakges on the
issues that would most benefit them. Military force, as
mentioned above, was not a factor in the complex ballet,
which was orchestrated almost totally by political and
economic factors. The Conference came very close to
embodying a pure form of "complex interdependence" as
outlined by Keohane and Nye.82 Within the linkage strategy,
the major powers were further constrained by their complex
domestic situation from a free range of motion. LDCs
generally had a smaller number of important issues to
juggle and were thus less constrained by domestic pressure
groups. The developing countries, on the other hand, were
occasionally constrained by the overriding importance of a
single issue, such as the island countries. How, for
example, could the Philippines ever compromise on the
island regime it needed to control its '"internal waters?"

The industrial coutries, overall, had the least

82Keohane and Nye, Power and Interdependence, p. 37.
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freedom of movement, however. Within the U.S., for
example, there were strong domestic forces that operated
(frequently on cross purposes) on all seven of the major
issue areas:

Common Heritage Principle -~ Many influential

journalists and academics were in favor; some were
opposed. Politicians were wary of appearing to "give
away" the deep seabed to the developing world, although
some were idealistically attracted by the idea.

Deep Seabed Mining - Industrial concerns involved in

the mining sought a simple "frontier office" where they
could stake their claims, and bitterly opposed the
technology transfer and sweeping mandate given the
Authority. On the other hand, many academics,
internationalists, and international lawyers were strongly
in favor of this '"new concept" in international
organizations and law.

Rights of Navigational Passage - The Department of

Defense and the Navy in particular were strongly in favor
of the Treaty for the Navigational aspects of the accord.

Most shipping companies and major oil firms were likewise
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attracted to the Treaty, although most of them eventually
opposed the Treaty due to the technology transfer

provisions.

Fishing Rights - U.S. fishermen wanted limits on

distant fleet fishing in U.S. coastal waters.
Environmentalists were generally in favor of the
ecologically oriented provisions on fishing. Most in the
U.S. delegation saw the fishing sections as an area the
U.S. could compromise (via linkage strategy) to gain
leverage elsewhere.

Regime of the Islands - The U.S. had interests in

this due to its archepelagic territories in the Pacific
(Micronesia, Guam, Hawaiian Islands), its offshore islands,
and its Caribbean interests.

Land-Locked and Geographically Disadvantaged States -

Some academic interest in this from an idealistic
standpoint was generated in the U.S.

Binding Dispute Resolution - Very strong academic

and legal interest in this issue was present in the U.S.

Each of the major Western powers faced a similarly
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complex mix of forces and desires from the domestic side,
although this was mitigated to a degree since the Law of
the Sea Treaty is hardly a burning issue in most major
countries. This downplayed the role of public opinion
(which remains almost non-existent today), but enhanced the
influence of small lobbying groups that found it easy to
line up government support for their (the lobbyists')
respective positions. The dearth of public opinion gave
legislators little incentive to become informed on the
issue in major Western countries, and allowed a further
enhancement of manufactured opinion. Some of the principal
lobbying groups were working in favor of major mining and
industrial consortia. In the final analysis the enhanced
influence of the lobbyists on the issue areas made for a
complicated back-and-forth struggle for the major powers
during the negotiations. The major powers (at least the
major Western powers) also underwent changes of government
during the long period of the negotiations. This had the
effect of further opening the door to inconsistent special
interest group considerations. Within the U.S., for

example, the shift from the Nixon/Ford administration (in
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favor of the Treaty) to Carter (strongly in favor of the
Treaty and the developing country principles) to the Reagan
Adminsitration (strongly opposed to the Treaty and totally
in favor of the freedom of the high seas) made for a weak
overall negotiating position for the advanced countries.
Within the developing countries, these factors were
essentially reversed, with favorable effects. Most of the
developing countries had what might be termed a "one-two"
priority mix. Many were deeply committed to only one of
the néajor issue areas---the Philippines, for example, was
passionately committed to the regime of the islands, for
the reasons discussed above. That was the 'one"
committment. The "two" committment was to the overall
developing country ideological desire for the common
heritage principle. This "two'" committment was very strong
in the developing countries as a whole. Changes in
government and internal influence had little effect on
either committment. The "two" committment, after all, was
at the very root of the developing countries' worldview,
entailing as it did the concept of redistribution of

wealth, anti-exploitation, and collectivization in a
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balanced world fashion. This "one-two" priority mix was
effective because it was so simple. It generally allowed
room for maneuver, flexibility in agenda formation, and
linkage of unrelated issues to maintain the central
coalitions. There were occasional problems when one
actor's main issue was absolutely critical to that actor's
national interest, such as the Philippine case. As a
general rule, however, there were so many other issues the
Philippines could compromise on, however, that maneuver was
eminently possible. Overall, the "one-two" mix worked
superbly for the developing countries. As many observers
have commented, the ability to connect unrelated issues is
an excellent way of forcing concessions from more powerful
countries.83 By linking issues that were essentially
unrelated, such as land-locked states rights, regime of the
islands, mandatory technology transfer, deep seabed
Authority, and so on, the developing states were able to
maintain their overall control of the Conference.

On the other hand, the major powers, unable to use their
military instruments and incapable of maintaining a solid

front on the issues within their own delegations, were

83 , .
Professor Jon Jacobson, University of Oregon, Inter-

view, Kingston, RI, June, 1983.
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utterly incapable of maintaining the connected industrial
country policy that would have moved the Conference more in
their direction. The net result was a Treaty that is
fundamentally more favorable to developing country
interests.

An additional aspect to the concept of strategic
issue-linkage remains. Having formed a relatively solid
wedge under the aegis of the G-77 banner and the "common
heritage" principle, the developing countries were left
with the problem of how to obtain the support of the
developed countries for what was, in effect, primarily the
developing world's agenda and Treaty. This was also
accomplished via a larger linkage strategy, as indicated
above. The fundamental trade-off was made between
strategic navigational rights and passage (a key
geopolitical and military-strategic concern of the major
powers) and the economic system of the deep seabed. As
mentioned earlier, this compromise is what some observers
have called "the great bargain" of the Conference.84
Knowing that there were major groups in the advanced

countries who would strongly support a Treaty with liberal

84Ambassador Tommy T.B. Koh, President of the Confer-

ence, Interview, Medford, MA, March, 1984.
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straits passage and strategic transit, the devloping
countries linked the transit sub-regime to the deep seabed
sub-regime. This, the developing countries thought, would
be a sufficient quid pro quo to obtain developed support
for the overall Treaty.

A second major linkage strategy that was part of the
Conference might be described as the '"overall link." This
reflects the opinion of many observers in the industrial
world that one goal of the Conference was simply to have an
ocean regime. This was necessary for developed-industrial
country interests in global harmony, trade, economic
expansion, access to markets, and so on. The developing
countries also wanted an ocean regime, but more for
ideological than economic reasons. The industrial
countries were offered, in essence, an overall link---give
the developing countries the ideological regime they want
and the industrial countries would in return receive the
economic benefits of having an overall ocean regime. In
other words, the developing countries utilized their
political power (to vote in a regime) in return for

economic concessions.
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Overall, the developing countries very effectively
used agenda formation and strategic linkage of issues to
move the Conference in the direction they desired. The
ideologically based Treaty/regime is the result. The
"common heritage" is firmly enthroned as the centerpiece of
the Convention, the deep seabed Authority has mandatory
technology transfer and full control over the seabed
resources, and the various concerns of the developing
countries have generally been addressed. The advanced
industrial countries are left with straits passage, freedom
of the High Seas, and the simple fact of the regime in
return. While the final outcome of the Treaty is in doubt,
and will be until it receives the support of more of the
major powers, there can be little doubt that the developing
countries intelligently utilized the policy instruments at
their disposal, manipulated the agenda in innovative ways,
and technically managed the strategic issue linkages both
within their own groups and in the larger arena of the
Treaty negotiation in masterful ways. The result is an
ocean regime that is favorable to developing wcrld

interests in most areas.
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The question, however, becomes one of strategy and
tactics. The developing countries managed the tactical
development of the new regime effectively---perhaps too
well. 1Indeed, if the major industrial powers continue to
reject the Treaty and work unilaterally or via mini-
Treaties (as the Reagan Administration has done already,
both with the Reagan Proclamation and in negotiation with
allies on a small mining Treaty), the Treaty may never have

the influence and impact it deserves.
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F. Conclusions

In this section of the dissertation, the focus has
been on the poltiical and economic forces that helped shape
the overall emerging regime of the oceans. It has covered
the ten years of negotiations at the Third United Nations
Conference on the Law of the Sea. The variety of variables
examined in studying the overall dynamics of the Conference
have included goals of actors, policy instruments, agenda
formation, and issue linkage. The overall conclusion that
one draws from such an analysis is that the Treaty
represents a move from a chaotic situation to a more
orderly one. In general, of course, a shift from chaos to
order is not always an absolute good. Order is not the
only value to be considered, and history is replete with
examples of regimes that were quite orderly yet repressive
and totalitarian. Yet the emerging ocean regime seems to
bring additional values with it, including a striving for
equity, consistency, and practicality. The Treaty is the

result of a long process of negotiation, and is full of
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compromise. It is, however, a major step in the right
direction. Its chief value lies in its contribution to the
progress toward a more orderly and equitable world system.
For these reasons, the concept of an orderly Treaty along
the lines of the current Convention must be considered a
positive step.

At the same time, the Treaty as written can clearly be
viewed as a well executed tactical success for the
developing world, although it also offers some benefits to
the industrial countries as well. The ability of the LDCs
to maneuver in the "complex interdependent" world of the
oceans was noteworthy, and it led to a document that
provides a forum and some substance to long-cherished
principles espoused by the Third World (such as the "common
heritage," some NIEO oriented passages, mandatory
technology transfer and so on). The larger question
surrounding the Treaty is one of universal acceptance.

Some industrial countries (notably the U.S., U.K., West
Germany, Italy, Belgium, and the Netherlands) have voiced
serious doubts about the Treaty.

In the remainder of this study, one particular issue,
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that of marine technology transfer, will be central.
Having accepted the premise that the Treaty is a positive
good, it seems obvious that efforts must be undertaken to
make it universally acceptable. One of the often mentioned
objections of the Western "hold-outs" is the technology
transfer section of the Treaty. By examining technology
transfer in the Law of the Sea context, it is hoped that
positive recommendations and conclusions can be drawn that
might help end the current stalemate over the Treaty. As
this study moves toward a comprehensive examination of the
technology transfer provisions of the Treaty, the material
in these early sections will be critical to a full

understanding of the issue.
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IV. SURVEY OF MARINE TECHNOLOGY

A. Introduction

One of the most important, though often overlooked,
aspects of the marine technology fransfer issue in the Law
of the Sea context is simply the nature of the technology
itself. Beyond the inflamed rhetoric, the political and
economic idealism, and the cries for capitalism and free
markets, there remains the basic fact of the technology
that sits at the center of the dispute. Too often, marine
technology is debated as an academic exercise without
considering the actual use and value of the capital and
knowledge involved.

In this section, an overview of the technologies at
the center of the debate will be offered. The chapter is
organized functionally around the uses of the technologies,
and the material has been gathered from a wide variety of
sources. While it is nearly impossible to present a
comprehensive portrait of the varied and complex field of

marine technology, the material in this chapter should be
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regarded as a snapshot taken at a given moment. The
probable trends and pattern of further discovery and
development are indicated where possible, but it should be
realized that this material represents the tip of a huge
iceburg, not a complete survey. Its value lies in giving
the reader a sense of the immense value, complexity, and

scope of the marine technologies at stake in the Treaty.
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B. Deep Seabed Mining

Of all the technologies that involve marine
exploitation, the most controversial is that of deep seabed
mining. The potential significance of the ability to
exploit the mineral riches of the deep seabed is considered
by many experts to be critical for the further industrial
expansion of the world's economy. Certainly the most
controversial section of the LOS Treaty is the portion of
the Convention dealing with deep seabed mining, where a
global "Authority" has been granted the power to fully
regulate the staking of claims, the operations and
processing of the mining, and to mandate technology
transfer. The underlying rationale, of course, is that the
deep seabed represents the "common heritage of mankind."
The technology involved in the recovery of minerals from
the sea is complex, expensive, and relatively recent. The
industrial countries and corporations that hold the

technology consider it proprietary and object to the
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mandatory transfer to the Authority under the terms of the
convention. The developing countries believe that since
the technology is the key to exploiting the "common
heritage of mankind,'" it becomes part of the heritage
itself, and is thus liable for transfer to the Authority
and thence to the developing countries interested in deep
seabed mining as a source of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>